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Cases  decided 


IN  THK 


COTJET  OF  APPEALS 


OF  THE 


State  of  New  Yoek, 


COMMENCINC   OCTOBBR    11,    1898. 


The  People  of  the  State  of  New  York,  Appellant,  v. 

Samuel  K.  Hawkins,  Respondent. 

Unconstitutionality  of  Convict-made  Goods  Label  Act — Inter- 
state Com3(erce.  Chapter  931  of  the  Laws  of  1896,  which  requires  all 
goods  made  by  convict  labor  in  any  penal  institution  to  be  labeled  "con- 
vict made  "  before  being  sold  or  exposed  for  sale,  prohibits  their  expos- 
ure for  sale  within  this  state  without  such  label,  and  declares  the  pos- 
session for  the  purpose  of  sale,  or  the  offering  for  sale,  of  any  such 
goods  without  the  label  required  by  law  to  be  a  misdemeanor,  conflicts 
with  and  is  repugnant  to  the  commerce  clause  of  the  Federal  Constitution. 

People  y.  Hawkins,  20  App.  Div.  494,  affirmed. 

(Argued  April  26,  1898;  decided  October  11, 1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Octo- 
ber 12,  1897,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  an  order  of  the  court  at  a  Trial  Term  sustaining 
a  demurrer  to  an  indictment  for  a  misdemeanor. 

The  facts,  so  far  as  material,  are  stated  in  the  prevailing 
opinion. 

Harry  C,  Perkins  for  appellant.  The  statute  in  question, 
prohibiting  the  selling  or  offering  for  sale  within  the  state  of 
New  York,  of  convict-made  goods,  without  a  brand,  mark  or 
label,  is  a  valid  exercise  of  the  police  power.  (18  Am.  & 
Eng.  Ency.  of  Law,  740 ;  New  Orleans  G.  L,  Co,  v.  Uart^ 
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-40  La.  Ann.  494 ;  Matter  of  Jacobs,  98  N.  Y.  98, 108 ;  Peoj)le 
V.  Xing,  110  N.  Y.  418,  423 ;  People  v.  £iidd,m  N.  Y.  1 ; 
People  V.  Fwer,  141  N.  Y.  129,  131,  132;  People  ex  rel.  v. 
Warden,  etc.,  144  N.  Y.  529,  635  ;  Health  Dept,  v.  Rector, 
etc,,  145  N.  Y.  32,  42,  43 ;  People  v.  Ravnor,  149  N.  Y.  195, 
199, 200, 201 ;  Bertholfw,  O'Reilly,  74  N.  Y.  509,  522 ;  Cooley 
on  Const.  Lira.  574 ;  Patterson  v.  Kentucky,  97  LT.  S.  501 ; 
'Gibbons  v.  Ogden,  9  Wheat.  1 ;  The  License  Cases,  5  How. 
;[U.  S.]  504;  Oilman  v.  Philadelphia,  3  Wall.  713;  i7^- 
derson  v.  Mayor,  etc,  of  JV.  Y.,  92  U.  S.  259 ;  Matter  of 
Rahrer,  140  U.  S.  545,  556 ;  Railroad  v.  Iliisen,  95  U.  S. 

470,  471 ;  Sharp  v.  R,  <&  B.  R,  R.  Co,,  27  Vt.  149  ;  Kidd 
V.  Pearson,  128  U.  S.  1 ;  Peopk  v.  Gillsan,  109  N.  Y.  401 ; 
L.  1896,  chs.  429,  931 ;  Plumley  v.  Mass.,  155  U.  S.  461, 

471,  ^72;, Powell  v.  Penn,,  127  U.  S.  678;  Comm.  v. 
Schollenberger,  156  Perm.  St.  201 ;  State  v.  Addington,  77 
Mo.  110,  118;  Pi?^j9Z<5  V.  Arensberg,  105  X.  Y.  123;  Mugler 
V.  Kansas,  123  U.  S.  623;  7^  cfe  5.  C  Co.  v.  Louisiana,  156 
U,  S.  590 ;  McAUisUr  v.  /S^a^«,  72  Md.  390 ;  State  v.  Jfar- 
^AaM,  64  N.  H.  549,  551,  552;  Dent  v.  IF^^^  Virginia,  129 
U.  S.  114,  122;  People  v.  Girard,  145  K  Y.  105;  PeopU 
V.  TFi?fe^r,  17  Misc.  Rep.  410.)  The  statute  under  which  this 
indictment  is  found  does  not  violate  the  clauses  of  the  Fed- 
eral Constitution  relating  to  the  regulation  of  commerce,  or 
the  privileges  and  immunities  of  citizens.  {Connor  v.  Elliott, 
18  How.  [U.  S.]  593;  L.  1894,  ch.  698;  Machine  Co.  v. 
^Gage,  100  U.  S.  676  ;  Woodruff  v.  Parharn,  8  Wall.  123 ; 
Hinsons,  Lott,  8  Wall.  158;  Slaughter  House  Cases,  16 
Wall.  36;  Munn  v.  Illinois,  4  Otto  [Q.  S.],  135;  State 
V.  Addington,  77  Mo.  110 ;  Cormn.  v.  Schollenberger,  156 
Penn.  St.  201;  Sherlock  v.  ^^7^V^5r,  93  U.  S.  103;  Pat- 
terson V.  Kentucky,  97  U.  S.  501 ;  People  v.  Noelke,  94  N. 
Y.  137;  Phelps  v.  Racey,  60  N.  Y.  10;  Mayor  v.  Furgue" 
son,  23  Hun,  594 ;  People  v.  Jenkins,  1  Hill,  469.)  The  law 
under  consideration  does  not  violate  the  provisions  of  the 
Federal  or  State  Constitutions  relating  to  personal  and  prop- 
erty rights,     {People  v.  King,  110  X.  Y.  418  ;  People  v. 


1898.]  People  v.  Hawkins.  3 

N.  Y.  Rep.]  Points  of  counsel. 

B%idd,  117  N.  Y.  1,  10,  11 ;  PeapU  v.  Havnar,  149  N.  Y. 
195,  199  ;  Munn  v.  Illinois,  94  U.  S.  113  ;  Health  Dept.  v. 
Rector,  etc,,  145  N.  Y.  32,  42,  43  ;  Budd  v.  New  York,  143 
U.  S.  517 ;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25 ;  Barhier 
V,  Connolly,  113  U.  S.  27 ;  Phelps  v.  Jiacey,  60  N.  Y.  10, 
14;  People  v.  Webster,  17  Misc.  Kep.  410,  412,  413.)  If 
there  is  doubt  concerning  the  constitutionality  of  the  statute, 
the  expressed  will  of  the  legislature  should  be  sustained. 
(People  exrel.  v.  Supervisors,  147  N.  Y.  1,  15,  16;  Peoph 
ex  rel  v.  Durston,  119  N.  Y.  569,  677 ;  Matter  of  If,  Y.  <& 
L,  L  B,  Co,,  148  N.  Y.  540,  551 ;  People  ex  rel,  v.  Warden, 
et4i,,  144  N.  Y.  529,  536 ;  Munn  v.  Illinois,  94  U.  S.  113 ; 
Bvdd  V.  New  Yo?'k,  143  U.  S.  517.) . 

Prederick  Collin  for  respondent.  The  act  in  question  con- 
travenes and  is  repugnant  to  the  provisions  of  the  Constitution  of 
the  United  States.  (Art.  14,  §  1 ;  art.  4,  §  2,  subd.  1 ;  art.  1,  §  8, 
snbdft.  3,  18 ;  People  v.  Hawkins,  85  Hun,  43 ;  Brimmer  v. 
Rebman,  138  U.  S.  78;  Minnesota  v.  Barber,  136  U.  S.  313; 
Matter  of  Ware,  53  Fed.  Kep.  783 ;  Matter  of  Sanders,  52 
Fed.  Rep.  802  ;  Ex  parte  Kiefer,  40  Fed.  Rep.  399 ;  State  v. 
Lagarde,  60  Fed.  Rep.  186;  Fraser  v.  McConway  <J&  T,  Co,, 
82  Fed.  Rep.  257 ;  State  v.  Aslesen,  50  Minn.  5 ;  Matter  of 
Schechter,  63  Fed.  Rep.  695  ;  Matter  of  Hong  Wah,  82  Fed. 
Rep.  623;   Yick  Wo  v.  Hopkins,  118  XJ.  S.  356  ;  3[atter  of 

Yot  Sang,  75  Fed.  Rep.  983  ;  Georgia  Pack,  Co,  v.  Mayor,  60 
Fed.  Rep.  774;  Robbing  v.  Shelby  Co,  Taxing  Dist,,  120  U. 
S.  489 ;  State  Freight  Tax  Cases,  82  U.  S.  232  ;  Gulf,  C,  cfe  S. 
F.  Ry,  Co.  V.  EUis,  165  U.  S.  150;  Const,  of  N.V.  art.  3, 
§  29 ;  Welton  v.  Missouri,  91  U.  S.  275 ;  Weber  v.  Virginia, 
103  U.  S.  344 ;  Ward  v.  Maryland,  79  U.  S.  418 ;  Voight  v. 

Wright,  141  U.  S.  62 ;  Bowman  v.  Chicago  cfe  N.  W,  R,  Co,, 
125  U.  S.  465  ;  Guy  v.  Baltimore,  100  U.  S.  434  ;  Gloucester 
F.  Co,  V.  Penn,,  114  U.  S.  196.)  Chapter  931  of  the  Laws 
of  1896  violates  section  6  of  article  1  of  the  Constitution  of 
the  state  of  New  York.  ( Wynehamer  v.  People,  13  N.  Y. 
378 ;  Forster  v.  Scott,  136  N.  Y.  577 ;  People  v.  Marx,  99 
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N.  T.  377 ;  Matter  of  Jacobs,  98  N.  Y.  98 ;  People  v.  Otis^ 
90  K  Y.  48 ;  Oilman  v.  Tucker,  128  N.  Y.  190 ;  Matter  of 
Cheeaehrough,  78  N.  Y.  232;  Bertholfy.  O'ReiUy,  U  N.  Y. 
509.)  The  act  in  question  is  not  justified  or  legalized  by  vir- 
tue of  the  police  power  of  the  state.  {Scott  v.  Donald,  165 
U.  S.  58 ;  Matter  of  Leholt,  77  Fed.  Rep.  587 ;  Lawton  v. 
Steele,  152  U.  S.  133 ;  Brennan  v.  Titusville,  153  U.  S.  289 ; 
Crutcher  v.  Kentucky,  141  U.  S.  47 ;  Brimmer  v.  JRehman, 
138  U.  S.  78 ;  //.  <&  St  J.  B.  B.  Co.  v.  Ilusen,  95  U.  S.  465 ; 
Colon  V.  Zisk,  153  N.  Y.  188 ;  People  v.  Bavnor,  149  N.  Y. 
196 ;  People  v.  Girard,  145  N.  Y.  105 ;  People  ex  rel.  v. 
Warden,  etc.,  144  N.  Y.  529.) 

O'Bkien,  J.  The  defendant  was  indicted  for  a  misdemeanor, 
the  charge  being  that  he  violated  chapter  931  of  the  Laws  of 
1896  relating  to  the  labeling  and  marking  of  convict-made 
goods  or  articles.  The  indictment  alleges  that  the  defendant 
on  the  5tli  day  of  November,  1896,  had  in  his  possession  and 
offering  for  sale,  unlawfully  and  with  criminal  intent,  a  certain 
scrub  brush  of  the  form,  style  and  material  commonly  used  in 
scrub  brushes,  but  made  and  manufactured,  as  the  defendant 
well  knew,  by  the  labor  of  convicts  lawfully  sentenced  to  and 
confined  in  a  prison  at  Cleveland,  Ohio.  It  then  charges  that 
this  article  was  brought  from  that  institution  into  this  state 
and  was  in  the  defendant's  possession  for  the  purpose  of  sale, 
without  having  upon  it  in  any  manner  the  words  "  Convict 
made "  or  any  words  indicating  in  any  manner  that  it  was 
manufactured  by  convict  labor. 

The  defendant  demurred  to  the  indictment,  upon  the 
ground  that  the  facts  stated  did  not  constitute  a  crime,  and 
the  courts  below  have  sustained  the  demurrer  for  the  reason 
that  the  statute  was  in  conflict  with  the  Constitution  and, 
therefore,  void.  The  statute  went  into  effect  by  its  terms  on 
November  first,  1896,  and  the  several  sections  material  to  the 
questions  in  this  case  are  as  follows : 

"  Section  1.  All  goods,  wares  and  merchandise  made  by 
convict  labor  in  any  penitentiary,  prison,  reformatory  or  other 
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establishment  in  which  convict  labor  is  employed  shall,  before 
being  sold,  or  exposed  for  sale,  be  branded,  labeled  or  marked 
as  hereinafter  provided,  and  shall  not  be  exposed  for  sale  in 
any  place  within  this  state  without  such  brand,  label  or  mark. 

"§  2.  The  brand,  label  or  .mark  hereby  required  shall 
contain  at  the  head  or  top  thereof  the  words  '  convict  made,' 
followed  by  the  year  and  name  of  the  penitentiary,  prison, 
reformatory  or  other  establishment  in  which  it  was  made,  in 
plain  English  lettering,  of  the  style  and  size  known  as  great 
primer  Roman  condensed  capitals.  The  brand  or  mark  shall 
in  all  cases,  where  the  nature  of  an  article  will  permit,  be 
placed  upon  the  same,  and  only  where  such  branding  or  mark- 
ing is  impossible  shall  a  label  be  used,  and  where  a  label  is 
used  it  shall  be  in  the  form  of  a  paper  tag,  which  shall  be 
attached  by  wire  to  each  article,  where  the  nature  of  the  article 
will  permit,  and  placed  securely  upon  the  box,  crate  or  other 
covering  in  which  such  goods,  wares  or  merchandise  may  be 
packed,  shipped  or  exposed  for  sale.  Said  brand,  mark  or 
label  shall  be  placed  upon  the  outside  of  and  upon  the  most 
conspicuous  part  of  the  finished  article  and  its  box,  crate  or 
covering. 

"  §  5.  Section  three  hundred  and  eighty-four  b  of  the 
Penal  Code  is  hereby  amended  so  as  to  read  as  follows :  Sec- 
tion 384b.  Penalty  for  dealing  in  convict-made  goods  without 
labeling. — A  person  having  in  liis  possession  for  the  purpose 
of  sale,  or  offering  for  sale,  any  convict-made  goods,  wares  or 
merchandise  hereafter  manufactured  and  sold,  or  exposed  for 
sale,  in  this  state  without  the  brand,  mark  or  label  required 
by  law,  or  removes  or  defaces  such  brand,  mark  or  label,  is 
guilty  of  a  misdemeanor,  punishable  by  a  fine  not  exceeding 
ten  hundred  dollars  nor  less  than  one  hundred  dollars,  or 
imprisonment  for  a  term  not  exceeding  one  year  nor  less  than 
ten  days,  or  both." 

The  act  charged  against  the  defendant,  and  which  is  admit- 
ted by  the  demurrer,  is  declared  to  be  a  crime  by  this  statute, 
and  the  only  question  that  we  need  consider,  is  whether  the 
legislature  had  any  power  under  the  Constitution  to  enact 
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6uch  a  law.  The  law  is  similar,  in  all  respects,  to  the  law  of 
1894  (Chap.  608,  Laws  of  1894),  except  that  the  latter  statute 
was  aimed  at  prison-made  goods  of  other  states,  while  the 
present  statute  applies  to  all  prison-made  goods,  \Yhether  of 
this  or  other  states.  The  act  of  1894  was  held  to  be  uncon- 
stitutional and  void.  (People  v.  Hawkins^  85  Hun,  43.)  The 
present  act  makes  it  a  criminal  offense  to  expose  for  sale 
prison-made  goods  of  this  state  as  well  as  of  other  states.  It 
seems  to  have  been  assumed  that  the  feature  of  the  former 
act,  which  discriminated  against  the  prison-made  goods  of 
other  states,  was  the  only  objection  to  this  class  of  legislation. 
But  the  broader  scope  of  the  present  law  removes  no  objec- 
tion that  existed  to  the  former.  On  the  contrary,  it  multiplies 
and  intensities  them. 

It  is  important  at  the  outset  to  ascertain,  if  we  can,  the  leg- 
islative purpose  and  intent  that  led  to  the  enactment  of  this 
law.  The  learned  district  attorney  in  his  brief  in  the  court 
below  has,  I  think,  stated  it  quite  fairly  and  accurately  in 
these  words : 

"  The  statute  in  question  is  an  attempt  to  solve  a  great 
public  and  economic  problem.  It  has  a  bearing,  directly  or 
indirectly,  upon  wages  paid  to  workmen  in  certain  lines  of 
industry.  *  *  *  It  involves  the  welfare  and  prosperity  of 
the  laboring  classes  who  comprise  a  great  portion  of  our  poj^u- 
lation  ^  *  *  It  is  against  sound  public  policy  to  compel 
workmen,  who  have  to  support  their  families  by  their  daily 
earnings,  to  compete  with  the  unpaid  labor  of  convicts  in 
penal  institutions.  The  fraraers  of  the  State  and  Federal 
Constitutions  never  intended  to  create  and  foster  such  com- 
petition. The  people  have  aright  to  demand  protection  from 
the  legislature  in  this  respect,  and  it  is  within  the  police  power 
of  the  state  to  require  the  mark,  brand  or  label  of  goods  made 
in  penal  institutions." 

We  may  assume,  theref or6,  that  the  purpose  of  the  law  was 
to  promote  the  welfare  of  the  laboring  classes  by  suppressing, 
in  some  measure,  the  sale  of  prison-made  goods.  Waiving  for 
the  present  the  question  whether  the  means  employed  can  ever 
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in  the  nature  of  things  accomplish  the  end  in  view,  it  is  quite 
clear  that  unless  this  statute  in  some  degree  affects  the  value 
of  certain  articles  of  merchandise  by  restricting  the  demand 
or  imposing  conditions  npon  the  right  to  deal  in  them  as 
property,  in  order  to  exclude  them  from  the  market,  it  is  a 
mere  hrutum  fulmen.  The  scrubbing  brush  in  question  was 
beyond  all  doubt  an  article  of  property  in  which  the  defend- 
ant could  lawfully  deal.  He  is  forbidden,  however,  by  this 
statute,  under  all  the  penalties  of  the  criminal  law,  from  buy- 
ing or  selling  or  having  it  in  his  possession,  except  upon  the 
condition  that  he  shall  attach  to  it  a  badge  of  inferiority 
which  dikiinishes  the  value  and  impairs  its  selling  qualities. 
It  is  not  claimed  that  there  is  any  difference  in  the  quality  of 
this  scrubbing  brush  when  compared  with  one  of  the  same 
grade  or  character  made  outside  the  prisons.  There  is  no  pre- 
tense that  the  act  was  passed  to  suppress  any  fraudulent  prac- 
tice or  that  any  such  practice  existed  with  respect  to  such 
goods.  The  validity  of  the  law  must  depend  entirely  upon 
the  exercise  of  the  police  power  to  enhance  the  price  of  labor 
by  suppressing,  through  the  instrumentality  of  the  criminal 
law,  the  sale  of  the  products  of  prison  labor. 

The  citizen  cannot  be  deprived  of  his  property  without  due 
process  of  law.  The  principle  embodied  in  this  constitutional 
guaranty  is  not  limited  to  the  physical  taking  of  property. 
Any  law  which  annihilates  its  value,  restricts  its  use,  or  takes 
away  any  of  its  essential  attributes,  comes  within  the  purview 
of  this  limitation  upon  legislative  power.  The  validity  of  all 
such  laws  is  to  be  tested  by  the  purpose  of  their  enactment 
and  the  practical  effect  and  operation  that  they  may  have 
upon  property.  A  law  which  interferes  with  property  by 
depriving  the  owner  of  the  profitable  and  free  use  of  it,  or 
hampers  him  in  the  application  of  it  for  the  purposes  of  trade 
or  commerce,  or  imposes  conditions  upon  the  right  to  hold  or 
sell  it,  may  seriously  impair  its  value,  against  which  the  Con- 
stitution is  a  protection.  The  fact  that  legislation  hostile  to 
the  rights  of  property  assumes  the  guise  of  a  health  law  or  a 
labor  law  will  not  save  it  from  judicial  scrutiny,  since  the 
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courts  cannot  permit  that  to  be  done  by  indirection  which  can- 
not be  done  directly. 

The  guaranty  against  depriving  the  citizen  of  his  liberty 
comprehends  much  more  than  the  exemption  of  his  person 
from  all  unlawful  restraint.  It  includes  the  right  to  engage 
in  any  lawful  business,  and  to  exercise  his  faculties  in  all  law- 
ful ways  in  any  lawful  trade,  profession  or  vocation.  All 
laws,  therefore,  which  impair  or  trammel  these  rights,  or 
impose  arbitrary  conditions  upon  his  right  to  earn  a  living  in 
the  pursuit  of  a  lawful  business  are  infringements  upon  his 
fundamental  rights  of  liberty,  which  are  under  constitutional 
protection.  These  rights  may  doubtless  be  aflfected  to  some 
extent  by  the  exercise  of  the  police  power,  which  is  inherent 
in  every  sovereign  state.  But  that  power,  however  broad  and 
extensive,  is  not  above  the  Constitution.  The  conduct  of  the 
individual  and  the  use  of  property  may  be  affected  by  its  law- 
ful and  proper  exercise  in  cases  of  overruling  necessity  and 
for  the  public  good.  The  preservation  of  public  order,  the 
protection  of  the  public  health  and  the  prevention  of  disease, 
the  sale  of  articles  of  unwholesome  or  adulterated  food,  the 
calamities  caused  by  tire,  and  perhaps  other  subjects  relating 
to  the  safety  and  welfare  of  society,  are  within  its  scope.  But 
no  law  which  is  otherwise  objectionable  as  in  conflict  with  the 
fundamental  guarantees  of  the  Constitution  can  be  upheld 
under  the  police  power,  unless  the  courts  can  see  that  it  has 
some  plain  or  reasonable  relation  to  those  subjects,  or  some  of 
them. 

These  principles  have  been  so  fully  discussed  and  sanctioned 
by  judicial  authority  and  so  often  asserted  that  they  may  now 
be  regarded  as  elementary.  It  is,  therefore,  unnecessary  to 
enter  the  vast  field  of  litigation  involving  discussions  of  the 
police  power,  and  the  validity  of  statutes  enacted  really  or 
ostensibly  in  its  exercise.  (  Wynehamer  v.  People^  13  N.  Y. 
378 ;  In  re  Jacobs,  98  jS".  Y.  98 ;  Lawton  v.  SteeU,  119  N.  Y. 
226 ;  Forater  v.  Scott,  136  N.  Y.  577 ;  Colon  v.  Lisk,  153  N. 
Y.  188.) 

It  is  entirely  safe  to  assert  that  no  court  has  yet  invoked  the 
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police  power  to  juetif  j  a  statute,  the  purpose  of  which  was  to 
enhance  the  wages  of  labor  in  certain  factories  by  suppressing, 
through  the  agencies  of  the  criminal  law,  the  sale  of  compet- 
ing products  made  in  prisons.  If  the  wages  of  labor  in  a  few 
factories  producing  goods  such  as  are  also  made  in  prisons  may 
be  regulated  by  the  police  power,  there  is  no  reason  why  that 
power  may  not  be  used  to  regulate  the  rewards  of  labor  in 
any  other  field  of  human  exertion.  That  all  legislation  of  this 
character,  with  this  end  in  view,  which  subjects  the  individual 
to  criminal  prosecution  unless  he  will  comply  with  regulations 
in  the  sale  of  such  goods  that  are  intended  to  depress  their 
value  or  demand  in  the  market,  is  in  violation  of  the  Constitu- 
tion, cannot  be  doubted. 

It  would  be  trifling  with  the  Constitution  to  attempt  to 
uphold  this  law  on  the  ground  that  all  producers  or  vendors 
of  goods  may  be  required  to  tell  the  truth  concerning  them, 
both  as  to  their  quAlity  and  the  means  by  which  or  the  place 
where  they  were  manufactured.  A  knowledge  of  the  truth 
concerning  the  origin  of  every  article  of  property  which  is  the 
subject  of  sale,  trade  or  commerce  cannot  be  essential  to  the 
public  welfare,  and  even  if  it  was  the  law  could  be  effective 
only  when  applied  to  all  property  alike  and  not  limited  to 
articles  made  in  certain  places  and  by  a  certain  class  of  work- 
men. Any  attempt  to  carry  the  police  power  to  such  an 
extent  as  to  require  the  owner  of  an  article  of  property  kept 
for  sale,  such  as  a  scrubbing  brush,  to  label  it  with  the  history 
of  its  origin  and  ta  indicate  the  place  where  it  was  made  and 
the  class  of  workmen  that  produced  it,  and  to  enforce  such 
regulations  by  the  aid  of  the  criminal  law,  must  be  regarded 
as  an  inexcusable  and  int6lerable  invasion  of  the  rights  and 
liberty  of  the  citizen. 

There  is  nothing  in  the  character  or  effect  of  prison  labor  to 
justify  such  legislation.  The  health  and  welfare  of  convicts 
is  a  subject  peculiarly  within  the  functions  of  government. 
The  state  in  order  to  carry  out  the  purposes  of  punishment 
must  employ  them  at  some  useful  labor.  Whatever  it  may 
be  their  work  must  in  some  degree  come  into  competition  with 

2 


10  People  v.  Hawkins.  [Oct., 

Opinion,  per  O'Bbien,  J.  [Vol.  157. 

the  labor  of  otliers.  It  is  not  at  all  likely  that  this  result  ever 
had  or  can  have  any  material  or  perceptible  influence  on 
wages.  But  even  if  it  had,  the  welfare  of  the  convicts  and  the 
interests  of  the  taxpayers  are  proper  subjects  for  consideration. 

The  question  is  reduced  to  the  simple  inquiry  whether  the 
legislature  under  the  guise  of  the  police  power  can  regulate 
the  price  of  labor  by  depressing,  through  the  penalties  of  the 
criminal  law,  the  price  of  goods  in  the  market  made  by  one 
class  of  workmen  and  correspondingly  enhancing  the  price  of 
goods  made  by  another  class.  If  the  statute  does  not  tend  to 
produce  that  result  there  is  no  reason  or  excuse  for  its  exist- 
ence, and  it  would  be  a  useless  and  arbitrary  interference  with 
the  liberty  of  the  individual  without  any  possible  reason  or 
motive  behind  it.  The  law  is  now  defended  upon  the  ground 
that  it  was  intended  to  accomplish,  and  in  fact  does  tend  to 
promote,  that  very  result.  If  the  police  power  extends  to  the 
protection  of  certain  workmen  in  their  wages  against  the 
competition  of  other  workmen  in  penal  institutions,  why  not 
extend  it  to  other  forms  of  competition?  Why  not  give 
the  workman  who  has  a  large  family  to  support  some  advan- 
tage over  the  one  who  has  no  family  at  all  ?  Why  not  give  to 
the  old  and  feeble  a  lielping  hand  by  legislation  against  the 
competition  of  the  young  and  the  strong  ?  Why  not  give  to 
the  women,  the  weaker  sex,  who  are  often  the  victims  of 
improvidence  and  want,  a  preference  by  statute  over  the  men  ? 
Why  confine  such  legislation  to  scrubbing  brushes  and  like 
articles  made  in  prisons,  when  multitudes  of  men  engaged  in 
farming,  mercantile  pursuits  and  almost  every  vocation  in  life 
are  struggling  against  competition  ?  If  the  statute  now  under 
consideration  is  a  valid  exercise  of  the  police  power,  1  am 
unable  to  give  any  reason  why  the  legislature  may  not  inter- 
fere in  all  the  cases  I  have  mentioned  to  help  those  who  need 
help  at  the  expense  of  those  who  do  not. 

It  would  be  difficult  to  give  any  satisfactory  reason,  legal, 
moral  or  economic,  why  a  person  who  happens  to  be  confined 
in  a  prison  should  not  be  permitted  or  compelled  to  earn  his 
living  and  pay  his  way  instead  of  becoming  a  burden   upon 
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the  public,  to  the  detriment  of  his  health  and  morals.  The 
mere  fact  that  he  is  in  prison  may  be  due  to  misfortune  or  to 
his  natural  surroundings,  and  in  some  cases  he  may  be  at  least 
morally  innocent.  The  state  may  certainly,  for  his  own  bene- 
fit and  for  the  relief  of  the  taxpaying  community,  employ 
him  at  some  useful  labor,  and  whether  that  labor  be  in  build- 
ing roads  or  making  shoes,  he  takes  the  place  of  another.  If 
it  be  lawful  and  right  to  so  employ  him,  it  is  difficult  to  see 
why  the  state  may  by  legislation  depress  the  value  of  the  pro- 
ducts of  his  labor  when  such  property  is  purchased  in  the 
ordinary  course  of  commerce  by  a  dealer  therein.  The  state 
while  permitting  such  property  to  come  within  its  jurisdiction 
in  the  regular  course  of  trade,  cannot  then  impair  its  value  by 
hostile  legislation  without  a  violation  of  the  constitutional 
guaranties  for  the  protection  of  property.  Aside  from  the 
peculiar  restrictions  of  revenue  laws,  the  merchant  or  dealer 
may  buy  his  goods  where  he  can  obtain  them  to  the  best 
advantage,  and  any  restriction  upon  his  freedom  of  action  in 
this  respect  by  state  laws  is,  in  a  broad  sense,  an  invasion  of 
his  right  of  liberty,  since  that  term  compreliends  the  right  of 
the  individual  to  pursue  any  lawful  calling. 

I  think  that  the  statute  in  question  is  in  conflict  with  the 
Constitution  of  this  statcj  since  it  interferes  with  the  right  to 
acquire,  possess  and  dispose  of  property  and  with  the  liberty 
of  the  individual  to  earn  a  living  by  dealing  in  the  articles 
embraced  within  the  scope  of  the  law.  It  is  an  unauthorized 
limitation  upon  the  freedom  of  the  individual  to  buy  and  sell 
all  such  articles,  subject  only  to  the  law  of  supply  and  demand, 
and  the  legislation  is  not  within  the  scope  of  the  police  power. 

It  has  been  suggested  by  some  members  of  the  court  that 
the  statute  in  question  can  be  upheld  under  the  recent  amend- 
ment to  the  State  Constitution  with  respect  to  prison  labor. 
It  should  be  observed  that  no  such  point  was  argued  or  sub- 
mitted, either  in  this  court  or  the  court  below,  but  since  some 
of  my  brethren  are  of  that  opinion,  the  question  may  be 
properly  discussed.  The  language  of  the  amendment  is  as 
follows : 
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^•The  Legislature  shall,  by  law,  provide  for  the  occupation 
and  employment  of  prisoners  sentenced  to  the  several  state 
prisons,  penitentiaries,  jails  and  reformatories  in  the  state ;  and 
on  and  after  the  first  day  of  January,  in  the  year  one  thousand 
eight  hundred  and  ninetynseven,  no  person  in  any  such  prison, 
penitentiary,  jail  or  reformatory,  shall  be  required  or  allowed 
to  work,  while  under  sentence  thereto,  at  any  trade,  industry 
or  occupation,  wherein  or  whereby  his  work,  or  the  product 
or  profit  of  his  work,  shall  be  farmed  out,  contracted,  given  or 
*old  to  any  person,  firm,  association  or  corporation.  This  sec- 
tion shall  not  be  construed  to  prevent  the  legislature  from 
providing  that  convicts  may  work  for,  and  that  the  products 
of  their  labor  may  be  disposed  of  to,  the  state  or  any  political 
division  thereof,  or  for  or  to  any  public  institution  owned  or 
managed  and  controlled  by  the  state,  or  any  political  division 
thereof."     (Const.  1894,  art.  3,  sec.  29.) 

It  is  said  that  this  provision  of  the  Constitution  indicates 
and  expresses  a  public  policy  on  the  part  of  the  state  to  sup- 
press the  competition  of  prison  labor  with  free  labor  by  for- 
bidding the  sale  to  the  general  public  of  prison-made  goods. 
The  term  "  public  policy  "  is  frequently  used  in  a  very  vague, 
loose  or  inaccurate  sense.  The  courts  have  often  found  it 
necessary  to  define  its  juridical  meaning,  and  have  held  that  a 
state  can  have  no  public  policy  except  what  is  to  be  found  in  its 
Constitution  and  laws.  (  Vidal  v.  Girard^s  Exrs,^  2  How.  [U. 
S.]  127 ;  Hollis  v.  Drew  Theological  Seminary,  95  N.  Y.  166 ; 
Cross  v.  U.  S,  T,  Co,,  131  N.  Y.  343  ;  Dammert  v.  Oshorn^ 
140  N.  Y.  40.)  Therefore,  when  we  speak  of  the  public 
policy  of  the  state,  we  mean  the  law  of  the  state,  whether 
found  in  the  Constitution,  the  statutes  or  judicial  records,  so 
that  the  inquiry  is  whetlier  the  provision  of  the  Constitution 
above  cited  forbids  the  sale  of  prison-made  goods  to  the  gen- 
eral public.  Either  it  does  or  does  not.  If  it  does  not,  there 
is  an  end  of  tlie  argument  on  tliat  point.  If  it  does,  we  will 
see  hereafter  how  it  affects  the  validity  of  tliis  statute.  If  the 
framers  of  the  Constitution  intended  to  forbid  the  sale  of 
prison-made  goods  to  the  general  public,  or  to  prohibit  dealing 
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in  them,  it  was  an  easy  matter  to  say  so  in  terms  that  could  not 
be  misunderstood.  Surely,  the  poverty  of  our  language  is  not 
such  as  to  preclude  the  framers  of  the  fundamental  law  from 
giving  plain  and  direct  expression  to  such  a  simple  thought. 
But  the  section  above  quoted  does  not  forbid  the  sale  of  any 
article  of  property.  It  deals  only  with  modes  of  employing 
convicts  and* with  practices  that  had  formerly  existed,  under 
which  the  labor  of  convicts  had  become  a  subject  of  bar- 
gain and  sale.  It  simply  abolished  what  was  known  as 
the  contract  system  of  labor  in  prisons,  whereby  the  profits 
of  the  labor  of  convicts  were  secured  by  contractors  or 
private  parties.  This  is  apparent  from  the  language  of  the 
section  which  begins  by  providing  for  the  employment  of 
convicts.  It  then  forbids  the  employment  of  the  inmates 
of  penal  institutions  at  any  trade  or  industry  whereby  "  his 
work  or  the  product  and  profits  of  his  work  shall  be  farmed 
out,  contracted,  given  or  sold  to  any  person."  What  is  it 
that  this  language  forbids?  Not  dealing  in  tangible  things 
or  articles  of  property  wherever  made,  but  the  farming  out, 
contracting,  giving  away  or  selling  of  convict  labor.  The 
words  "  product  and  profit  of  his  work  "  do  not  refer  to  articles 
of  property,  but  to  the  net  value  of  labor.  If  the  fmmers  of 
the  Constitution  intended  to  prohibit  dealing  in  any  article  of 
merchandise,  surely  they  would  not  have  described  the  article 
by  such  vague  terms  as  the  products  of  work.  A  manufac- 
tured article  is  not  known  in  common  parlance,  in  law  or 
political  economy  as  the  "  product  of  labor."  Of  course,  labor 
enters  into  its  production,  but  in  many  cases  it  is  an  insignifi- 
cant element.  The  article  is  the  product  of  raw  material  and 
labor  combined,  or,  as  it  is  commonly  expressed,  labor  and 
capital.  The  prohibition  against  dealing  in  any  article  of 
property  cannot  be  found  in  this  section  without  giving  to  the 
words  a  strained  and  unnatural  meaning.  If  any  of  the  j)enal 
institutions  of  the  state  happen  to  have  a  farm  attached  to  it, 
worked  by  the  convicts,  as  some  of  them  probably  have,  it 
would  be  a  very  narrow  construction  of  this  section  to  hold 
that  the  products  or  profits  of  the  farm,  whether  consisting  of 
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cattle  or  other  farm  produce,  could  not  be  sold  to  the  general 
public  because  it  would  be  the  products  and  profits  of  prison 
labor. 

But  if  it  be  assumed  for  the  purpose  of  the  argument  that 
the  Constitution  does  forbid  the  sale  of  prison-made  goods  to 
the  public,  it  would  not  help  the  statute  in  question,  but,  on  the 
contrary,  would  furnish  an  additional  reason  for  its  condem- 
nation. If  the  Constitution  forbids  the  sale  of  such  goods,  or 
prohibits  dealing  in  them  as  merchandise,  then  clearly  the 
legislature  has  no  power  to  enact  laws  regulating  and  permit- 
ting such  sales.  That  this  was  the  purpose  and  was  the 
obvious  effect  of  the  statute  in  question  in  its  entire  scope  and 
meaning  must,  of  course,  be  admitted.  Therefore,  if  the  sec- 
tion means  what  is  claimed  for  it,  the  legislature  ha^  attempted 
to  regulate  and  permit  what  the  Constitution  forbids.  It  has 
attempted  to  regulate  and  permit  the  sale  of  prison-made 
goods  by  fixing  upon  theui  a  badge  of  their  origin,  when  the 
Constitution  provides  that  they  shall  not  be  sold  at  all.  It  is 
diflicult,  therefore,  to  understand  how  any  one,  who  believes 
that  the  Constitution  interdicts  the  sale  of  convict-made  goods, 
can  at  the  same  time  roach  the  conclusion  that  the  statute  is 
in  harmony  with  the  Constitution. 

It  would  be  manifestly  unjust  and  inconsistent  for  the  state, 
while  it  encourages  and  commands  the  employment  of  convicts 
and  becomes  itself  the  patron  and  customer  of  prison-made 
goods,  to  prohibit  its  citizens  from  dealing  iti  the  same  property. 

What  policy  could  the  f ramers  of  the  Constitution  have  had 
in  view  when  providing  for  the  employment  of  convicts  and 
for  drawing  all  supplies  needed  by  the  state  from  goods  pro- 
duced in  the  prisons,  if  at  the  same  time  they  forbid  the  gen- 
eral public  from  dealing  in  the  same  class  of  goods  ?  When 
it  is  asserted  that  the  lawmakers  intended  to  employ  convict 
labor  in  the  production  of  property,  and  at  the  same  time 
enacted  that  the  property  so  produced  should  not  become  a 
part  of  the  general  mass  of  merchandise  in  the  state,  or  the 
subject  of  bargain  and  sale  like  other  property,  we  look  for 
language  in  the  Constitution  so  clear  and  explicit  that  no 
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other  constrnction  is  possible  to  be  put  upon  it,  but  such  lan- 
guage is  not  there.  This  construction  would  really  impeach 
the  honor  and  justice  of  the  state,  make  it  the  sole  beneficiary 
of  convict  labor  and  the  sole  competitor  with  free  labor.  I 
think  the  Constitution  is  open  to  quite  another  construction, 
and  one  much  more  honorable  to  the  state. 

But  such  a  construction  of  the  Constitution  must,  if  adopted, 
encounter  another  and  still  more  serious  obstacle.  Assuming 
that  it  forbids  the  sale  in  this  state  of  the  convict-made  goods 
of  Ohio,  it  is  in  conflict  with  the  commerce  clause  of  the  Fed- 
eral Constitution.  The  article  described  in  the  indictment  in 
this  case  came  into  this  state  from  a  penal  institution  in  Ohio 
through  the  operation  of  interstate  commerce.  The  argument 
in  favor  of  the  validity  of  the  statute  assumes  and  asserts  that 
it  was  not  only  the  purpose  of  the  statute,  but  of  the  Constitu- 
tion of  the  state,  to  discriminate  against  such  articles  and  in 
favor  of  the  same  articles,  produced  by  free  labor,  in  the 
markets  of  this  state.  It  was  a  regulation  of  commerce  by 
means  of  which  the  value  of  merchandise  produced  in  another 
state  was  to  be  depressed  or  its  sale  entirely  prohibited.  No 
state  can  in  its  sovereign  capacity  or  in  its  fundamental  law 
enact  anything  in  violation  of  the  Federal  Constitution  any 
more  than  can  the  legislature,  acting  in  a  representative 
capacity.  That  Constitution  is  the  supreme  law  of  the  land; 
anything  contained  in  the  Constitution  or  statutes  of  any  state 
to  the  contrary  notwithstanding.  A  State  Constitution  which 
is  in  violation  of  the  supreme  law  is  of  no  more  force  than  a 
state  statute  open  to  the  same  objection,  so  that,  even  if  this 
statute  was  not  in  conflict  with  our  own  Constitution,  it  would 
come  under  the  condemnation  of  the  Constitution  of  the  United 
States.  A  state  law  which  interferes  with  the  freedom  of  com- 
merce is  not  saved  by  the  fact  that  it  applies  to  all  states  alike, 
including  the  state  enacting  it.  Interstate  commerce  cannot  be 
taxed,  burdened  or  restricted  at  all  by  state  laws,  even  though 
operating  wholly  within  its  own  jurisdiction.  If  it  is  a  regula- 
tion of  commerce,  the  law  relates  to  a  subject  within  the  exclu- 
sive jurisdiction  of  Congress,  upon  which  the  state  has  no  power 
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to  legislate.  It  matters  not  whether  the  regulation  be  under 
the  guise  of  a  law  requiring  a  municipal  license  to  sell  certain 
goods,  or  a  health  law  requiring  inspection  of  the  article,  or  a 
label  law,  as  in  this  case,  requiring  the  article  to  be  branded 
or  labeled.  When  they  operate  as  burdens  or  restrictions 
upon  the  freedom  of  trade  or  commercial  intercourse  they  are 
invalid.  {Brenfian  v.  TitusviUe,  153  U.  S.  289  ;  Brimmer 
V.  Rehrnan^  138  Id.  78 ;  Minnesota  v.  Barber^  136  Id.  313 ; 
Welton  V.  Missouri^  91  Id.  275  ;  Webber  v.  Virginia^  103  Id. 
344 ;  Ward  v.  Maryland,  79  Id.  418 ;  Voight  v.  Wright,  141 
Id.  62 ;  Boimnan  v.  Chicago  cfe  N,  W,  R,  Co,,  125  Id.  465 ; 
Guy  V.  Baltimore,  100  Id.  434 ;  Gloucester  F,  Co.  v.  Penn- 
oylvania,  114  Id.  196;  Brown  v.  Houston,  Id.  622;  Bobbins 
V.  Shelby  County  Taxing  District,  120  Id.  489 ;  Gulf  C  <k 
S,  F.  Ry,  Co,  V.  Fills,  165  Id.  150 ;  Allgeyer  v.  Louisiana, 
Id.  578;  People  v,  Hawkins,  85  Hun,  43.) 

This  statute  manifestly  discriminates  against  the  sale  of 
goods  made  in  a  prison  in  the  state  of  Ohio  by  a  certain  class 
of  workmen,  and  in  favor  of  the  same  articles  when  made 
outside  a  penal  institution  and  by  free  labor.  In  some  of  the 
states  labor  is  much  cheaper  than  in  others.  But  the  state 
where  labor  commands  the  highest  price,  cannot  make  dis- 
criminating regulations  for  the  sale  of  the  goods  made  in  the 
state  where  it  is  cheapest  in  order  to  favor  the  interests  of  its 
own  workmen.  One  state  may  have  natural  advantages  for 
the  production  of  certain  goods  by  reason  of  location,  climate 
or  the  rate  of  wages  over  another  state  where  it  costs  more  to 
produce  thein,  but  the  latter  cannot  by  hostile  legislation  drive 
the  cheaper  made  goods  of  the  former  out  of  its  markets, 
even  though  such  legislation  would  increase  the  wages  of  its 
own  workmen.  Trade  and  commerce  between  the  states  must 
be  left  free.  The  Constitution  intended  that  it  should  be 
affected  only  by  natural  laws  and  the  ordinary  burdens  of 
government  imposed  through  the  exercise  of  the  taxing  power 
equally  on  all  property.  The  police  power  of  a  state  cannot 
be  used  to  depress  the  price  or  restrict  the  sale  of  articles  of 
commerce  merely  because  they  happen  to  be  made  in  a  prison 
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or  by  a  certain  class  of  workmen,  while  the  same  articles 
made  in  some  other  place  and  by  free  labor  are  left  untouched 
by  the  regulation.  A  citizen  of  this  state  who  happens  to  buy 
goods  made  in  a  prison  in  Ohio  has  the  right  to  put  them  upon 
the  market  here  on  their  own  merits,  anA  if  this  right  is 
restricted  by  a  penal  law,  while  the  same  goods  made  in  fac- 
tories are  untouched,  such  a  law  is  a  restriction  upon  the  free- 
dom of  commerce,  and  the  objection  to  it  is  not  removed  by 
the  fact  that  it  may  have  been  enacted  in  the  guise  of  a  police 
regulation.  The  validity  of  such  a  law  is  to  be  tested  by  its 
purpose  and  practical  operation  without  regard  to  the  name  or 
classification  that  may  have  been  given  to  it. 

This  state  has  declared  its  policy  to  utilize  convict  labor  in 
the  production  of  such  articles  as  the  government  itself,  or 
that  of  any  political  division,  or  the  management  of  any 
plublic  institution  may  need.  The  convict  labor  necessary  to 
supply  such  a  large  consumption  must  necessarily  in  some 
degree  at  least  affect  the  wages  of  free  labor,  if  the  argument 
in  support  of  this  law  be  correct,  but  the  general  public  good 
overbalances  any  evil,  real  or  imaginary,  that  may  proceed 
from  that  policy.  Some  other  state  may  not  see  fit  to  take  all 
the  profits  of  convict  labor  itself,  but  to  sell  the  products  in 
the  market,  and  when  the  articles  thus  produced  have  been 
absorbed  into  the  general  mass  of  merchandise  they  cannot  be 
made  the  object  of  hostile  legislation  to  depress  their  value 
any  more  than  if  they  had  been  made  in  private  manufactur- 
ing establishments.  The  statute  in  question  is  aimed  at  prop- 
erty Reduced  by  a  certain  kind  of  labor,  and  the  plain  pur- 
pose is  to  depress  its  value  or  restrict  its  sale  in  order  to 
enhance  the  price  or  enlarge  the  demand  for  the  same  kind  of 
property  produced  by  some  other  kind  of  labor.  It  belongs 
to  a  class  of  laws  which  have  become  quite  common  in  recent 
years,  all  resting  largely  upon  the  notion  that  the  important 
problems  involved  in  the  social  or  industrial  life  of  the  people 
may  be  solved  by  legislation.  This  theory  has,  no  doubt,  a 
certain  fascination  over  some  minds,  but  so  long  as  legislative 
power  is  circumscribed  by  the  restrictions  of  a  written  Consti- 
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tution,  a  statute  like  this  cannot  be  sustained  by  the  courts. 
"Whether  tested  by  the  Federal  or  State  Constitution  it  is,  I 
think,  an  invalid  law. 

The  judgment  of  the  courts  below  sustaining  the  demurrer 
to  the  indictmentf  should  be  affirmed. 

Bartlett,  J.  (dissenting).  The  courts  below  have  held  the 
law  (Chap.  931,  Laws  of  1896),  regulating  the  sale  of  convict- 
made  goods  in  this  state  to  be  in  violation  of  the  provisions  of 
the  Federal  Constitution  vesting  in  Congress  the  power  to 
regulate  commerce  among  the  several  states  (Constitution  U. 
S.  art.  1,  §  8,  sub.  3)  and  consequently  void. 

It  is  urged  that  the  act  also  violates  the  United  States 
Constitution  providing  as  follows :  "  The  citizens  of  each 
state  shall  be  entitled  to  all  privileges  and  immunities  of  citi- 
zens in  the  several  states "  (Art.  IV,  §  2,  sub.  1) ;  also  giv- 
ing Congress  power  "  To  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  execution  the  foregoing 
powers     *     *     *."     (Art.  1,*  §  8,  sub.  18.) 

It  is  further  argued  that  the  Constitution  of  this  state  is 
violated  wherein  it  provides :  "  No  person  shall  be  *  *  * 
deprived  of  life,  liberty  or  property  without  due  process  of 
law ;  nor  shall  private  property  be  taken  for  public  use,  with- 
out just  compensation."     (Art.  1,  §  6.) 

I  am  of  opinion  that  this  legislation  is  a  legitimate  exercise  of 
the  police  power  of  the  state  and  not  repugnant  to  the  Federal 
or  State  Constitution. 

In  entering  upon  the  discussion  of  this  appeal  it  is  well  to 
state  the  precise  question  presented,  as  the  able  briefs  of  coun- 
sel have  taken  rather  a  wide  range. 

The  act  under  consideration  (Ch.  931,  Laws  1896)  provides 
that  all  goods  made  by  convict  labor  in  penal  institutions  shall, 
before  being  sold,  or  exposed  for  sale,  te  branded,  labeled  or 
marked  as  therein  provided. 

It  further  prescribes  that  a  person  having  in  his  possession 
for  sale,  or  oflFering  for  sale,  any  such  goods,  without  the  brand, 
mark  or  label  required  by  law,  or  removes  or  defaces  such 
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brand,  mark  or  label,  is  guilty  of  a  misdemeanor  and  punish- 
able by  fine,  imprisonment  or  both. 

The  defendant  is  charged  in  the  indictment  with  having  in 
his  possession  for  the  purpose  of  sale  certain  goods  manu- 
factured by  convict  labor  in  a  prison  in  the  state  of  Ohio,  and 
known  by  him  at  the  time  to  have  been  so  manufactured, 
without  any  brand,  mark  or  label  thereon  as  required  by  law; 
that  he  did  feloniously,  willfully,  unlawfully  and  with  criminal 
intent  offer  for  sale  and  sell  a  scrub  brush  brought  from  a 
prison  in  the  state  of  Ohio  into  this  state  for  the  purpose  of  sale. 

As  the  facts  alleged  in  the  indictment  stand  admitted  by  the 
demurrer,  we  have  to  deal  with  a  defendant  whose  guilty 
knowledge  and  criminal  intent  are  fully  established.  This 
being  so,  the  question  is,  can  the  defendant  be  punished  by 
the  state  of  New  York  without  violating  its  own  or  the 
Federal  Constitution  ? 

If  the  act  of  1896  is  a  proper  exercise  of  the  police  power 
it  is  valid  legislation,  enforceable  by  the  courts. 

This  act  is  declaratory  of  the  deliberate  policy  of  this  state 
that  free  labor  shall  be  protected  from  disastrous  competition 
with  the  convict  system,  which  pays  to  the  workman  no  wages, 
and,  therefore,  finds  little  difficulty  in  supplantnig  the  wage- 
earner  in  the  public  markets. 

That  this  is  the  policy  of  the  state  is  witnessed  by  the  action 
of  the  constitutional  convention  of  1894,  which  was  ratified 
by  the  people.  The  amendment  then  adopted  reads  in  part : 
"The  legislature  shall,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  state ;  and  on  and 
after  the  first  day  of  January,  in  the  year  one  thousand  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  required  or  allowed  <^(> 
work,  while  under  sentence  thereto,  at  any  trade,  industry  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or 
profit  of  his  work,  shall  be  farmed  out,  contracted,  given  or 
sold  to  any  person,  firm,  association  or  corporation,  *  *  *.** 
(Art  III,  §  29,  State  Constitution.) 
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This  policy  is  evidently  designed  to  conserve  the  prosperity 
and  welfare  of  the  wage-earners  in  tliis  state,  and  we  are  thus 
brought  to  the  vital  question  whether  the  fundamental  law 
and  the  statutes  framed  to  this  end  are  sustainable  as  a  proper 
exercise  of  the  police  power  ? 

It  is  as  difficult  as  it  is  undesirable  to  detine  the  limits  of 
the  police  power.  It  has  been  said  to  be  "  the  general  power 
of  a  government  to  preserve  and  promote  the  public  welfare 
ev^en  at  the  expense  of  private  rights."  (Am.  &  Eng.  Enc. 
of  Law,  vol.  18,  p.  740.) 

Judge  Earl  remarked  in  Matter  ^  Jacobs  (98  N.  Y.  108) : 
"  The  limit  of  the  power  cannot  be  accurately  defined,  and  the 
courts  have  not  been  able  or  willing  definitely  to  circum- 
scribe it." 

Judge  Cooley  in  his  Constitutional  Limitations  (4th  ed. 
Y19)  says  :  "  The  limit  of  the  police  power  in  these  cases  must 
be  this  ;  the  regulations  must  have  reference  to  the  comfort, 
safety  and  welfare  of  society." 

The  Supreme  Court  of  Illinois  in  Town  of  Lake  View  v. 
Hose  HiU  Cem.  Co,  (70  111.  194),  referring  to  the  police  power, 
said  :  "  It  may  be  assumed  it  is  a  power  co-extensive  with  self- 
protection  and  is  not  inaptly  termed  the  *  law  of.  paramount 
necessity.'  *  *  *  It  may  be  said  to  be  that  inherent  and 
plenary  power  in  the  state  which  enables  it  to  prohibit  all 
things  hurtful  to  the  comfort,  safety  and  welfare  of  society." 

This  much  of  definition  shows  that  it  must  be  determined 
under  the  facts  of  each  case  whether  the  attempted  exercise 
of  the  police  power  is  proper. 

A  few  additional  facts  will  now  be  pointed  out  as  still  fur- 
ther narrowing  the  field  of  inquiry.  Under  the  Constitution 
of  this  state,  as  already  quoted,  and  the  legislation  in  aid 
thereof  (Ch.  429,  Laws  of  1896),  no  prison-made  goods  manu- 
factured here  can  be  sold  to  the  general  public,  as  they  are 
only  to  be  disposed  of  to  the  state,  its  political  divisions  and 
public  institutions. 

The  law  we  are  considering  (Ch.  931,  Laws  of  1896)  does 
not  discriminate  against  the  citizens  of  otlier  states  in  favor  of 
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onr  own  as  did  the  law  of  1894  (Ch.  698),  and  which  was  held 
by  the  Supreme  Court  of  this  state  violative  of  the  interstate 
commerce  provision  of  the  Federal  Constitution.  {People  v. 
Hawki^is,  85  Hun,  43.) 

On  the  contrary,  the  law  of  1896  throws  open  the  markets 
of  this  state  to  the  convict-made  goods  of  all  the  other  states, 
subject  only  to  one  restriction,  while  our  own  penal  institu- 
tions are  cut  off  from  this  privilege  by  constitutional  provision. 

The  one  restriction  mentioned,  to  which  the  citizens  of  other 
states  are  subject,  is  that  tlieir  prison-made  goods  must  be 
branded,  labeled  or  marked  "  convict  made,"  followed  by  the 
year  and  penal  institution  in  which  they  wei'e  manufactured. 

So  it  is  inaccurate  to  say,  as  has  been  said,  that  the  law  of 
1896  prohibits  the  sale  of  convict-made  goods  from  foreign 
states,  within  our  jurisdiction,  as  it  only  requires  that  buyers 
in  this  state  shall  be  advised  as  to  the  origin  of  the  goods  and 
decide  for  themselves  whether  they  will  purchase  or  not. 

The  fact  remains  that  penal  institutions  of  other  states  are 
more  highly  favored  than  our  own  under  the  policy  which  has 
been  adopted  to  protect  free  labor. 

It  does  not  by  any  means  follow,  as  suggested  by  the  learned 
counsel  for  the  respondent,  that  the  marking  of  the  goods  will 
render  it  impossible  to  sell  them.  A  low  price  for  an  article 
will  doubtless  attract  buyers  in  the  future  as  it  has  in  the  past. 

Thel^Kcise  question  then  is,  whether  it  is  competent  for 
this  state,  in  the  exercise  of  the  police  power,  in  order  to  pro- 
mote the  public  welfare  and  prosperity,  to  impose  the  restric- 
tion, already  pointed  out,  upon  tlie  sale  of  convict-made  goods? 

I  am  of  opinion  that  it  is  for  two  reasons :  (1)  It  is  self- 
evident  that  the  protection  of  free  labor  from  competition 
with  convict-made  goods  in  our  domestic  markets  will  pro- 
mote the  public  welfare  and  prosperity ;  and  (2)  it  is  com- 
petent for  the  state  to  protect  its  citizen  from  fraud  or  decep- 
tion when  any  such  goods  are  offered  for  sale,  by  advising  him 
of  the  fact  that  they  are  convict-made,  so  that  he  may  act  with 
full  knowledge  in  the  premises. 

In  case  of  In  re  RaKrer  (140  U.  S,  554),  Chief  Justice 
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Fuller  said :  "  The  power  of  the  state  to  impose  restraints 
and  burdens  upon  persons  and  property  in  conservation  and 
promotion  of  the  public  health,  good  order  and  prosperity,  is 
a  power  originally  and  always  belonging  to  the  states,  not  sur- 
rendered by  them  to  the  general  government  nor  directly 
restrained  by  the  Constitution  of  the  United  States,  and  essen- 
tially exclusive." 

In  Kidd  V.  Pearson  (128  IT.  S.  1)  it  was  held  that  the  right 
of  a  state  to  enact  a  statute  prohibiting  the  manufacture  of 
intoxicating  liquors  within  its  limits  is  not  affected  by  the  fact 
that  tlie  manufacturer  of  said  spirits  intends  to  export  them 
when  manufactured ;  the  police  power  of  a  state  is  as  broad 
and  plenary  as  the  taxing  power  (as  defined  in  Coe  v.  Erroly 
116  U.  S.  517),  and  property  within  the  state  is  subject  to 
the  operation  of  the  former  so  long  as  it  is  within  the  regu- 
lating restrictions  of  the  latter.  Mr.  Justice  Lamar,  in  deliv- 
ering the  opinion  of  the  court,  at  page  23,  said  :  "As  has  been 
often  said,  '  legislation  (by  a  state)  may  in  a  great  variety  of 
ways  affect  commerce  and  persons  engaged  in  it,  without  con- 
stituting a  regulation  of  it  within  the  meaning  of  the  consti- 
tution/ unless,  under  the  guise  of  police  regulations, '  it  imposes 
a  direct  burden  upon  interstate  commerce '  or  interferes  directly 
with  its  freedom."     (  Vide  cases  there  cited.) 

In  Pittsburgh  d;  S.  Coal  Co.  v.  Louisiana  (156  U.  S.  590) 
the  state  of  Louisiana  passed  an  act  providing  for  the  appoint- 
ment of  coal  and  coke  boat  gaugers,  and  making  it  compul- 
sory upon  all  persons  selling  coke  or  coal  in  a  barge  to  have 
it  inspected  and  gauged ;  the  law  applied  to  coal  and  coke 
brought  in  from  other  states,  but  it  was  sustained  as  a  proper 
exercise  of  the  police  power. 

This  was  a  regulation  calculated  to  promote  the  public  wel- 
fare and  prosperity*  and  protect  the  citizens  of  Louisiana  from 
fraud  and  deceit.  It  affected  commerce,  but  in  no  legal  sense 
regulated  it.  (See  Smith  v.  Alabama,  124  U.  S.  465,  473 ; 
Budd  V.  ]\rew  York,  143  U.  S.  517;  S.  C,  117  N.  Y.  1.) 

There  are  many  cases  holding  that  the  state  may  regulate 
and  prohibit  the  manufacture  and  sale  of  articles  of  commerce. 
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In  Plumley  v.  Massachusetts  (155  U.  S.  461)  the  statute 
of  Massachusetts  of  March  10th,  1891,  ch.  58,  "to  prevent 
deception  in  the  manufacture  and  sale  of  imitation  butter," 
in  its  application  to  the  sale  of  oleomargarine  artificially  col- 
ored so  as  to  cause  it  to  look  like  yellow  butter,  and  brought 
into  Massachusetts,  was  held  not  in  conflict  with  the  power 
vested  in  Congress  to  regulate  commerce  among  the  several 
states. 

The  court  held  in  People  v.  Arensherg  (105  N.  Y.  123) 
that  such  an  act  was  constitutional,  although  it  appeared  that 
the  coloring  matter  was  not  injurious  to  liealth. 

An  act  "  to  prevent  deceptions  in  the  sale  of  vinegar  "  was 
held  constitutional  by  this  court,  although  it  was  proved  to  be 
entirely  healthy  and  safe  as  a  food  product,  notwithstanding 
the  artificial  coloring  matter  therein  contained.  {People  v. 
Girard,  145  N.  Y.  105.) 

The  oleomargarine  cases  do  not  rest  upon  the  well- recog- 
nized incident  of  the  police  power  to  protect  the  public  health, 
but  stand  on  a  much  broader  ground,  to  wit,  the  right  of  the 
state  to  protect  its  citizens  against  fraud,  deception  and  unjust 
dealing  in  trade. 

Judging  the  act  of  1896  by  the  general  principles  already 
commented  upon,  it  does  not,  as  matter  of  law,  interfere  with 
the  power  of  Congress  to  regulate  commerce  among  the  states, 
nor  is  it  repugnant  to  any  of  the  constitutional  provisions 
referred  to,  either  federal  or  state.  The  facts  in  the  case 
before  us  are  peculiar,  and  we  are  called  upon  to  apply  well- 
settled  principles  to  new  conditions. 

If  the  oleomargarine,  vinegar  and  kindred  cases  are  within 
the  police  power,  can  it  be  properly  said  that  a  law  which 
not  only  seeks  to  shield  the  citizen  from  fraud,  deception  and 
unjust  dealing  in  ti*ade,  but  has  for  its  object  the  further  pur- 
pose, in  pursuance  of  an  enlightened  public  policy,  to  pro- 
mote and  protect  the  interests  of  free  labor  as  against  convict 
labor,  is  beyond  the  power  of  a  sovereign  state  to  enact  ? 

I  am  of  opinion  that  both  upon  principle  and  authority,  the 
act  of  1896  was  a  legitimate  exercise  of  the  police  power. 
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I  am  unable  to  agree  with  respondent's  counsel  as  to  the 
grave  consequences  likely  to  follow  the  revei'sal  of  this  judg- 
ment. The  possible  cases  he  has  cited,  by  way  of  illustration, 
do  not,  I  think,  involve  the  principle  here  decided.  In  fact, 
many  cases  are  cited  by  hi  in  in  the  United  States  Supreme 
Court  that  are  not  in  point.  It  is  only  necessary  to  refer 
to  those  where  discriminations  were  made  between  different 
classes  in  the  ranks  of  free  labor ;  also  the  salesman  license 
cases  and  the  inspection  of  living  animals  before  slaughter, 
in  the  state  enacting  the  law.  It  is  clear  that  the  principles 
involved  in  all  these  cases  have  no  application  here. 

The  criticism  is  made  on  behalf  of  respondent  that  it  is 
against  the  honor  and  dignity  of  the  state  to  purclmse  pro- 
ducts forbidden  to  the  private  citizen  under  the  exercise  of 
the  police  power. 

This  criticism  involves  a  misapprehension  of  the  situation. 

It  is  most  fitting  that  the  state  should  protect  its  citizens 
and  the  interests  of  free  labor  as  already  pointed  out,  and  it 
is  equally  proper  that  it  should  provide  employment  for  the 
inmates  of  our  penal  institutions. 

In  this  connection  it  is  necessary  to  examine  more  critically 
the  amendment  of  the  State  Constitution  made  in  1894  (Art. 
Ill,  section  29),  as  it  is  seriously  argued  that  it  does  not  indi- 
cate a  public  policy  on  the  part  of  tlie  state  to  suppress  the 
cotnpetition  of  prison  labor  with  free  labor. 

The  opening  sentence  reads  as  follows :  "  The  legislature 
shall,  by  law,  provide  for  the  occupation  and  employment  of 
prisoners  sentenced  to  the  several  state  prisons,  penitentiaries, 
jails  and  reformatories  in  the  state ;  and  on  and  after  the  first 
day  of  January,  in  the  year  one  thousand  eight  hundred  and 
ninety-seven,  no  person  in  any  such  prison,  penitentiary,  jail 
or  reformatory,  shall  be  required  or  allowed  to  work,  while 
under  sentence  thereto,  at  any  trade,  industry  or  occupation, 
wherein  or  whereby  his  work,  or  the  product  or  profit  of  his 
work,  shall  be  farmed  out,  contracted,  given  or  sold  to  any 
person,  firm,  association  or  corporation."  As  I  read  this  pro- 
vision, it  not  only  prohibits  the  work  of  prisoners  from  being 
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farmed  out  or  contracted  to  others,  but  it  also  prohibits  the 
products  from  being  given  or  sold  to  any  person,  firm,  associa- 
tion or  corporation.  If  the  products  of  the  work  of  prisoners 
cannot  be  given  away  or  sold,  then  it,  of  necessity,  follows 
that  the  product  of  prison  labor  in  this  state  cannot  be  dealt 
in  by  the  inhabitants  thereof.  I  do  not  see  how  there  can  be 
any  question  with  reference  to  the  meaning  of  the  words  used ; 
but,  should  there  be,  it  would  seem  as  if  all  doubt  must,  of 
necessity,  vanish  upon  reading  the  concluding  sentence  of  this 
section :  "  This  section  shall  not  be  construed  to  prevent  the 
legislature  from  providing  that  convicts  may  work  for,  and  that 
the  products  of  their  labor  may  be  disposed  of  to,  the  state,  or 
any  politicfil  division  thereof,  or  for  or  to  any  public  institution 
owned  or  managed  and  controlled  by  the  state,  or  any  political 
division  thereof."  If  the  product  of  prison  labor  was  intended 
to  be  sold  and  thus  enter  the  general  commerce  and  traffic  of 
the  state,  what  is  the  purpose  of  tins  clause  ?  The  mind  can 
suggest  none.  The  provision  would  be  meaningless  under 
such  a  construction.  But  when  it  is  read  in  connection  with 
the  former  provision  quoted,  and  in  view  of  my  understand- 
ing of  the  meaning  of  that  provision,  it  has  a  well-defined  pur- 
pose. Under  the  former  provision,  as  we  have  seen,  the  pro- 
ducts of  prison  labor  cannot  be  sold  to  individuals,  etc.  This 
would  leave  the  prisons  with  the  power  to  manufacture,  but 
not  to  dispose  of  their  product.  The  latter  provision  relieves 
this  situation.  While  the  goods  cannot  be  sold  to  any  person, 
firm,  association  or  corporation,  they  may  be  disposed  of  to 
the  state  or  any  political  division  thereof,  or  to  any  public 
institution  owned  or  managed  and  controlled  by  the  state  or 
any  political  division  thereof.  In  other  words,  the  state  may 
supply  its  own  wants  from  its  own  prison  labor,  but  the  pro- 
duct of  such  labor  shall  not  be  given  or  sold  so  as  to  enter  the 
general  traffic  in  manufactured  goods.  This  construction  is 
the  one  contemplated  by  tlie  constitutional  convention,  as  is 
evident  from  the  report  of  the  committee  and  the  discussion 
which  followed  between   the  members   of  the   convention. 

4 
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(Record  3,  N.  Y.  Const.  Con  v.  page  1370.)  The  report  was 
made  by  Mr.  McDonough,  who  said  in  explanation  thereof  that 
"  The  first  sentence  provides  that  the  prisoners  shall  work ; 
that  they  shall  be  occupied  and  employed  as  they  ought  to  be. 
The  second  clause  provides  that,  after  January  first,  1897,  the 
products  of  their  labor  and  their  labor  itself  shall  not  be 
farmed  out  or  sold  to  outside  parties.  .  The  object  is  to  pre- 
vent the  selling  of  the  goods  manufactured  by  these  prisoners 
or  to  sell  their  labor.  The  next  provision  is  that  they  shall 
work  for  the  benefit  of  the  state,  or  any  political  division  ctf 
the  state ;  in  other  words,  it  provides  that  they  may  do  any 
kind  of  work  that  is  necessary  for  the  state  or  for  any  of  the 
institutions  in  the  state  that  are  owned  and  controlled  by  the 
state,  or  any  political  division  of  the  state."  He  then  pro- 
ceeds with  an  elaborate  argument  calling  attention  to  the  evil 
resulting  from  the  competition  of  free  with  prison  labor,  refers 
to  an  interview  with  Mr.  Pillsbury,  who  stated,  in  substance, 
that  the  requirements  of  the  state,  the  civil  divisions  thereof 
and  of  its  institutions  were  sufficient  to  furnish  employment 
for  all  of  the  prisoners  in  the  state ;  then  he  states  that  in 
England  and  in  France  articles  made  by  the  convicts  are  the 
property  of  the  government  and  are  never  sold,  and  quotes  the 
following  from  the  report  of  the  general  superintendent  of 
prisons  of  Massachusetts  :  "  It  is  well  known  that  the  state, 
through  its  penal,  corrective  and  elemosynary  institutions,  is  a 
very  large  consumer  of  manufactured  products.  Most  of 
these  products  are  such  as  could  be  quite  easily  manufactured 
by  prison  labor,  the  state  being  the  purchaser  and  consumer  of 
its  own  products.  *The  irritation  of  free  labor  by  competition 
with  prison  labor  would  be  absolutely  avoided,  and  the 
manufacturer  would  cease  his  complaints  as  to  the  injustice  of 
meeting  prison-made  goods  in  the  open  market.  There  would 
be  a  constantly  growing  demand  for  these  prison-made  pro- 
ducts, thus  insuring  steady  employment  and  a  stability  in  the 
establishment  of  industries  that  would  be  a  vast  benefit  to  the 
discipline  and  welfare  of  the  prisons."  A  sharp  discussion 
followed,  extending  through  forty  pages  of  the  record,  in 
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which  opposition  was  made  to  the  provision  prohibiting  the 
selling  of  prison-made  goods,  but  in  the  entire  discussion  not  a 
single  objection  was  expressed  against  the  prohibition  of  the 
farming  out,  or  the  contracting  of  the  work  of  prisoners. 
That  question  the  convention  evidently  deemed  settled  by  the 
vote  of  the  people  in  1883  when  the  question,  as  to  whether 
the  contract  system  then  in  force  should  be  abolished,  was 
submitted  to  them.  Further  extended  quotations  might  be 
made  from  the  numerous  speeches  made  upon  the  subject 
during  its  consideration  by  the  convention,  but  I  do  not  regard 
it  necessary.  They  all  refer  to  one  controversy.  The  mem- 
bers of  the  convention  all  understood  the  meaning  of  tho 
provision  as  prohibiting  the  sale  of  prison-made  goods  to  any 
person,  corporation  or  association  other  than  the  state,  the  civil 
divisions  thereof  and  the  institutions  controlled  by  it,  so  that 
such  goods  could  not  enter  the  markets  of  the  state  in  competi- 
tion with  other  manufactured  goods.  They  diflEered  as  to  the 
advisability  of  incorporating  such  a  provision  in  the  organic 
law,  but  not  as  to  its  meaning. 

Here  we  have  a  well-settled  public  policy  of  the  state  incor- 
porated in  the  Constitution  prohibiting  dealing  in  the  product 
of  prison-made  goods  by  our  citizens  so  as  to  bring  them  in 
competition  with  free  labor.  If  dealing  in  prison-made  goods 
is  against  public  policy  and  is  prohibited  by  the  Constitution, 
the  legislature  may  also  regulate  the  dealing  in  such  goods 
and  provide  for  the  criminal  punishment  of  those  who  violate 
the  act.  Such  statute  would  be  in  harmony  and  not  in  con- 
flict with  the  Constitution.  If  against  public  policy  then  it 
would  be  within  the  police  powers  of  the  state  and  not  in 
conflict  with  the  provisions  of  the  Constitution  of  the  United 
States  investing  Congress  with  power  to  regulate  commerce 
among  the  several  states,  to  legislate  as  to  the  sale  of  foreign 
convict-made  goods.  {PlmnUy  v.  Massachusetts^  155  U.  S. 
461,  and  cases  before  cited.) 

The  judgment  appealed  from  should  be  reversed,  tlie 
demurrer  to  the  indictment  disallowed  and  the  defendant  per- 
mitted to  plead. 


28  People  v,  Hawkins.  [Oct., 
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Parker,  Ch.  J.  (dissenting).  If  the  prevailing  opinion  cor- 
rectly construes  section  29,  article  3  of  the  State  Constitution 
the  conclusion  reached  by  it  is  well  founded,  for  it  has  not 
been  declared  by  the  People  of  this  state  by  an  amendment 
to  the  organic  law  that  the  public  welfare  demands  that  free 
labor  shall  not  be  put  in  competition  with  prison  labor.  As 
construed  the  provision  was  not  intended  to  prevent  dealing 
in  any  article  of  merchandise  even  if  made  by  convicts  in  our 
own  state  prisons,  but  it  "  simply  abolished  what  was  known 
as  the  contract  system  of  labor  in  prison?*,  whereby  the  profits 
of  the  labor  of  convicts  were  secured  by  contractors  or  private 
parties."  I  deem  it  safe  to  say  that  such  a  construction  will 
surprise  the  member*  of  the  convention  that  recommended  tlie 
Constitution  to  the  people  for  adoption  as  well  as  it  will  sur- 
prise the  public  at  large ;  for  the  propriety  and  wisdom  of  the 
provision  in  question  was  the  subject  of  much  discussion  in 
the  public  prints  and  elsewhere  at  the  time  of  its  submission 
to  the  people.  On  the  one  hand  it  was  urged  as  most  unjust 
that  labor  employed  in  manufacturing  should  be  subjected  to 
the  competition  of  unpaid,  compulsorily-enforced  labor,  while 
on  the  other  it  was  strenuously  insisted  that  the  burdens  of 
the  taxpayers  should  not  be  added  to  by  restraining  the 
convict  from  contributing  in  whole  or  in  part  to  his  own 
support. 

That  the  provision  has  been  heretofore  read  by  those  charged 
with  the  administration  of  the  aflFairs  of  prisons,  and  those 
engaged  in  a  consideration  of  the  question  from  the  stand- 
point of  public  interest,  according  to  the  natural  and  ordinary 
meaning  of  the  language  employed,  seems  to  me  demonstrated 
by  the  opinion  of  Judge  Bartlett.  I  shall,  therefore,  assume 
that  the  people  ot  the  state  have  forbidden  the  selling  of  arti- 
cles manufactured  in  our  prisons,  for  the  reason  that  they 
deemed  it  to  be  against  a  sound  public  policy  to  permit  some 
of  the  citizens  of  the  state  skilled  in  certain  kinds  of  labor 
to  be  subjected  to  competition  with  the  unpaid  labor  of 
convicts. 

It  is  now  too  late  to  consider  the  subject  generally  from 
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the  point  of  view  of  the  political  economist,  for  the  j^eople, 
in  whom  reside  all  power,  have  set  at  rest  that  question  so  far 
as  this  stat«  is  concerned.  This  statute  neither  prohibits  nor 
attempts  to  prohibit  other  states,  or  the  citizens  of  other  states, 
from  putting  prison-made  goods  upon  our  markets  ;  nor  does 
it  prohibit  our  own  Citizens  from  buying  or  selling  them ;  if  it 
did,  then,  concededly,  the  statute  would  be  in  violation  of  the 
commerce  clause  of  the  Federal  Constitution  and  void  ;  it 
simply  requires  that  prison-made  merchandise  shall  he  so 
branded  that  our  citizens  shall  know  where  the  goods  they 
are  buying  were  made.  This  they  have  a  right  to  know,  for 
they  voted  to  burden  themselves  with  additional  taxation 
rather  than  longer  to  permit  a  competition  which  they 
regarded  as  a  public  wrong,  and  they  are,  therefore,  entitled 
to  such  legislation  as  will  permit  them  to  know  the  truth  in 
regard  to  article^  offered  them  for  sale,  in  order  that  they 
may  not,  through  lack  of  information,  have  forced  upon  them 
that  which  thev  would  not  buv  advisedly.  The  commerce 
clause  of  the  Federal  Constitution  does  not  stand  in  the  way 
of  their  having  such  information,  inasmuch  as  the  Constitu- 
tion of  this  state  establishes  a  public  policy  in  the  working 
out  of  which  the  legislature  may  go  to  this  extent  at  least 
under  the  police  power  of  the  State. 

The  decisions  of  the  United  States  Supreme  Court  in  the 
oleomargarine  and  otiier  cases,  some  of  wliich  are  referred  to 
in  Judge  BARTLp:rr'8  opinion,  furnish  adequate  support  for 
that  assertion.  They  establish,  generally,  that  commerce 
between  the  states  may  be  regulated  to  some  extent  under  the 
police  power  of  the  State  which  includes,  among  other  things, 
efforts  to  prevent  fraud  and  deception  on  purchasers.  In 
view  of  the  public  policy  declared  by  the  people  of  this  State 
through  their  Constitution,  I  am  of  the  opinion  that  this  stat- 
ute is  well  witliin  the  police  power  of  the  State,  and  therefore, 
under  the  decision  in  the  Slaiujhterhouse  cases,  not  repugnant 
to  the  Federal  Constitution. 

I  concur  with  Judge  Bartlett  for  a  reversal  of  the 
judgmei^ 
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O'Brien,  J.,  reads  for  affirmance  of  judgment ;  Gray, 
Martin  and  Vann,  JJ.,  concur  for  affirmance  upon  the 
ground  that  the  statute  conflicts  with  and  is  repugnant  to  the 
commerce  clause  of  the  Federal  Constitution. 

Bartlett,  J.,  reads  for  reversal;  Parker,  Ch.  J.,  reads 
memorandum  concurring  with  Bartlett,  J.,  and  Haioht,  J., 
concurs  for  reversal. 

Judgment  affirmed. 


Katie   Sidwell,  Respondent,  v.  Robert  A.  Greig  et  al., 

Appellants. 

Appeal  —  Action  Transferred  from  Justice's  Court  on  Answer 
OP  Title.  The  provision  of  the  Code  of  CivU  Procedure  (§  191,  subd.  1), 
prohibiting  an  appeal  to  the  Court  of  Appeals  in  an  action  commenced  in 
any  court  other  than  the  Supreme  Court,  unless  allowed  and  certified  by 
the  Appellate  Division,  applies  to  an  action  originally  commenced  in  a 
Justice's  Court,  discontinued  there  on  the  interposition  of  an  answer  of 
title,  and  thereupon  prosecuted  in  the  Supreme  Court. 

Sidwell  V.  Oreig,  32  App.  Div.  212,  appeal  dismissed. 

(Argued  October  3,  1898:  decided  October  11,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  July  21,  1898,  affirming  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  at  a 
Trial  Term,  a  jury  trial  having  been  waived. 

This  action  was  brought  to  recover  damages  for  an  alleged 
trespass  by  the  defendants  upon  a  certain  pond  claimed  to  be 
possessed  and  controlled  by  the  plaintiff. 

The  grounds  of  the  motion  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


Charles  H,  Stage  for  motion.  The  Court  of  Appeals  has 
no  jurisdiction  of  this  appeal  and  it  should  be  dismissed. 
(Code  Civ.  Pro.  §§  190,  191 ;  Code  Pro.  §  11 ;  Brown  v. 
Brown,  6  N.  T.  106 ;  Cooh  v.  Nellis,  18  N.  Y.  126 ;  Pug^ 
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ley  V.  Ke88e0>urghy  7  How.  Pr.  402 ;  Wiggms  v.  TaUm,adge^ 
7  How.  Pr.  404.) 

Daniel  B,  Thompson  opposed. 

Gray,  J.  The  respondent  moves  to  dismiss  the  appeal 
taken  to  this  court  in  this  action,  upon  the  ground  that  it  was 
commenced  in  a  Justice's  Court  and  that  no  allowance  of  an 
appeal  was  made  by  the  Appellate  Division  of  the  Supreme 
Court,  or  a  certificate  that,  in  its  opinion,  a  question  of  law 
is  involved  which  ought  to  be  reviewed  by  the  Court  of 
Appeals. 

It  appears  that  upon  the  action  being  commenced  in  a  court 
of  a  justice  of  the  peace,  the  defendants  filed  with  the  justice 
an  answer,  in  which  they  set  forth  that  the  title  to  real  prop- 
erty would  come  in  question,  and  an  undertaking  to  admit 
service  of  a  summons  and  complaint  in  a  new  action  for  the 
same  cause.  Thereupon,  the  action  in  the  Justice's  Court  was 
discontinued  and  the  plaintiflf  filed  with  the  justice  of  the 
peace  a  summons  and  complaint  in  an  action  in  the  Supreme 
Court  for  the  same  cause  of  action ;  the  answer  which  the 
defendants  had  filed  in  the  Justice's  Court  being  considered 
to  be  their  answer  in  the  new  action.  These  proceedings  were 
had  under  the  Code  of  Civil  Procedure.  (Title  III  of  chap. 
19.)  Then  the  action  proceeded  to  trial  and  a  judgment  was 
recovered  by  the  plaintiff ;  which,  upon  appeal  to  the  Appel- 
late Division  of  the  Supreme  Court,  in  the  third  department, 
was  there  aflirmed.  Thereafter,  the  defendants  took  an  appeal 
to  this  court  from  tlie  judgment  of  affirmance. 

Section  191  of  the  Code  of  Civil  Procedure,  subdivision  1, 
upon  which  the  plaintiff  bases  her  motion  for  a  dismissal  of 
this  appeal,  prohibits  an  appeal  to  the  Court  of  Appeals  "  in 
any  civil  action  or  proceeding  commenced  in  any  court  other 
than  the  Supreme  Court,"  unless  it  was  allowed  and  a  certifi- 
cate given  that  there  was  a  question  of  law  which  ought  to 
be  reviewed.  It  constitutes  an  exception  to  the  general  right 
of  appeal  to  that  court,  which  is  given  by  section  190. 


32  SiDWELL  V.  GrEIG.  [Oct., 
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Prior  to  the  enactment  of  section  191  of  the  Code  of  Civil 
Procedure,  section  11  of  the  Code  of  Procedure,  from  which 
it  was  derived,  prohibited  an  appeal  in  an  action  originally 
commenced  in  a  court  of  a  justice  of  the  peace  and  it 
received  the  construction  that  it  applied  to  an  action  brought 
in  the  Justice's  Court,  though  afterwards  discontiniied  there 
and  then  brought  and  tried  in  the  Supreme  Court.  The  action 
which  was  brought  in  the  higher  court  was  regarded  as  a  con- 
tinuation of  the  action  commenced  in  the  Justice's  Court. 
{Pugsley  v.  Kesselburgh^  7  IIow.  Pr.  R.  402;  Brown  v. 
Brown,  6  N.  Y.  106 ;  Cook  v.  NeUis,  18  N.  T.  126.)  In 
Brown  v.  Brown  {8upra\  the  decision  was  to  the  effect  that* 
no  appeal  lies  to  this  court  from  the  judgment  of  the  Supreme 
Court,  in  an  action  originally  commenced  in  a  Justice's  Court 
and  transferred  thereout  on  a  plea  of  title.  In  Cook  v.  Nel- 
lis  {9Upra\  the  decision  was  to  the  effect,  that  an  action  com- 
menced in  the  Supreme  Court,  upon  the  discontinuance  of  an 
action  in  a  Justice's  Court,  involving  the  title  to  land,  is  ''  an 
action  originally  commenced  in  a  court  of  the  justice  of  the 
peace." 

I  tliink  we  are  bound  by  such  authority  and  are  not  at  lib- 
erty to  say  that  under  the  present  Code  such  an  action  as  this 
was  not  commenced  in  another  than  the  Supreme  Court. 
The  prohibition  of  section  11,  of  the  former  Code,  and  of  sec- 
tion 191,  of  the  present  Code,  is  pmctically  the  same  in  expres- 
sion and  the  description  in  title  III  of  chapter  19  of  the  action, 
when  transferred,  as  the  "  new  action  "  does  not  prevent  it 
being  regarded  as  a  continuance  of  the  Justice's  Court  action. 
The  action  was  commenced  in  another  court  than  the  Supreme 
Court,  and  it  was  transferred  thereto  by  force  of  the  statute 
and  under  the  joint  action  of  the  parties.  It  is  of  consider- 
able significance  that  section  191,  as  it  originally  read,  in  pro- 
hibiting an  appeal  to  the  Court  of  Appeals  in  an  action  com- 
menced in  a  court  of  a  justice  of  the  peace,  expressly  provided 
that  an  action  discontinued  because  the  answer  set  forth  mat- 
ter showing  that  the  title  to  real  property  came  in  question 
and  afterwards  prosecuted  in  another  court,  should  not  be 
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deemed  to  have  been  commenced  in  the  court  wherein  tlie- 
answer  was  interposed ;  but  that,  when  the  section  came  to  be 
subsequently  amended,  by  chapter  946  of  the  Laws  of  1895, 
that  provision  was  omitted,  and  has  remained  omitted  in  all 
subsequent  amendments.  This  omission  must  be  accorded  the 
importance  it  deserves,  as  a  clear  indication  of  the  legislative 
design  to  restrict  the  jurisdiction  of  tliis  court,  as  it  previously 
was  restricted,  and  is  in  conformity  with  the  general  plan  tO' 
limit  appeals  to  this  court. 

The  motion  to  dismiss  the  appeal  should  be  granted,  with  costs^ 

All  concur. 

Motion  granted. 

John  Conway,  Appellant,  v.  The  City  of  Rochester  and 
Others,  Composing  the  Executive  Board  of  said  City, 
Respondents. 

1.  Street  Scrpacb  Railroad  —  Repaying  between  Tracks.  The 
mandatory  duty  imposed  by  section  98  of  the  Railroad  Law  (L.  1890,  ch. 
565,  amd.  L.  189SJ,  ch.  676)  upon  every  street  surface  railroad  company 
operating  its  tracks  in  a  city  or  village  street,  to  "  have  and  keep  in  per- 
manent repair  that  portion  of  the  street  between  its  tracks,  the  rails  of  its 
tracks,  and  two  feet  in  width  outside  of  its  tracks,  under  the  supervision  of 
the  proper  local  authorities,  and  whenever  required  by  them  to  do  so,  and  ia 
such  manner  as  they  may  prescribe,"  includes  repaving  with  a  new  material. 

2.  Municipal  Corporation  —  Repaying  Street  Containing  Rail- 
road Tracks  —  Notice  to  Company.  When  the  authorities  of  the  city 
of  Rochester  have  determined  that  a  street  occupied  by  the  Rochester 
Railway  Company  shall  be  entirely  repaved,  section  98  of  the  Railroad 
Law  imposes  upon  them  the  mandatory  duty  of  notifying  the  company 
to  repave,  in  the  manner  determined,  that  portion  of  the  street  which  the 
statute  requires  it  to  keep  in  permanent  repair,  before  the  municipality 
constructs  the  new  pavement. 

8.  Repaying  at  Expense  op  Railroad  Company.  If,  after  such 
notice,  the  railroad  company  neglects  to  repave  as  directed,  beyond  the 
time  prescribed  by  the  statute,  the  city  can  then  proceed  with  the  work, 
but  the  repaving  of  the  portion  of  the  street  required  by  the  statute  to 
be  kept  in  repair  by  the  railroad  company  must  be  at  the  expense  of 
the  company  and  cannot  be  charged  upon  either  the  abutting  owners  or 
the  municipality  at  large. 

Conway  v.  City  of  Eocliester,  24  App.  Div.  489,  reversed. 

(Argued  October  8,  1898;  decided  October  18.  1898.) 
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Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  January  6,  1898,  affirming  an  order  of  Special 
Term  vacating  a  temporary  injunction. 

The  nature  of  the  proceeding,  the  questions  certified  and 
tlie  facts,  so  far  as  material,  are  stated  in  the  opinion. 

^ohn  Desmond  ioT  appellant.  Although  no  question  is  cer- 
tified as  to  the  right  of  the  plaintiflf  to  maintain  this  action,  it 
may  be  stated  that  he  can  maintain  the  same  as  a  taxpayer, 
although  the  improvement  is  local  and  the  expense  thereof  is 
to  be  borne  by  local  assessment.  (Code  Civ.  Pro.  §  1925 ; 
Learned  v.  City  of  Syracune^  17  App.  Div.  19 ;  Ziegler  v. 
Chapin,  126  K  Y.  344;  L.  1880,  ch.  14,  §§  104,  108 ;  Scott  v. 
Onderdank,  14  N.  Y.  9  ;  Hatch  v.  City  of  Buffalo,  38  N.  Y. 
276 ;  AUen  v.  City  of  Buffalo,  39  Jf.  Y.  386 ;  Ilassen  v. 
dity  of  Rochester,  65  N.  Y.  516 ;  Co,  of  Monroe  v.  City  of 
Bochester,  154  N.  Y.  570.)  Chapter  34  of  the  Laws  of  1869 
iioes  not  control  the  questions  here.  That  act,  in  so  far  as  it 
conflicts  with  the  provisions  of  the  General  Railroad  Law, 
•chapter  565,  Laws  of  1890,  must  be  deemed  repealed  or  modi- 
fied, although  the  same  is  not  expressly  repealed.  {Beardsley 
V.  N.  Y.,  Z.  E,  cfe  W.  R.  R,  Co,,  15  App.  Div.  251  ;  Crnir 
way  V.  City  of  Rochester,  24  App.  Div.  489 ;  Mattter  of  Dob- 
son,  146  N.  Y.  357 ;  City  of  Poicghkeepsie  v.  Quintard,  136 
Jf .  Y.  275,  279 ;  Wormser  v.  Brown,  149  N.  Y.  163 ;  Hoey 
V.  Gilroy,  129  N.  Y.  132;  Const.  1846,  art.  8,  §  1 ;  L.  1850, 
<;h.  140,  §  8;  Mayor,  etc,,  v.  Twenty-third  St.  R,  Co,,  113  N. 
Y.  311.)  The  Rochester  Railway  Company  must  pave  and 
keep  in  permanent  repair  the  street  between  and  about  its 
•tracks,  under  section  98  of  the  General  Railroad  Law.  (3 
Kent's  Com.  468  ;  Beach  v.  Crain,  2  N.  Y.  86 ;  People  ex 
rel,  V.  City  of  Brooklyn,  21  Barb.  484;  Iluggans  v.  Riley, 
125  N.  Y.  88;  R,  Ave,  P.  Co,  v.  Philadelphia,  124  Penn. 
St.  219 ,  P,i&  B.  P.  R,  Co,  v.  City  of  Pittsburgh,  80  Penn. 
St.  72 ;  Parmelee  v.  City  of  Chicago,  60  111.  267 ;  R.  R.  Co. 
V.  Wakefield,  103  Mass.  261,  266 ;  Com,  v.  Neio  Bedford  B. 
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Co.,  2  Gray,  339,  351 ;  Leavitt  v.  Fletcher,  10  Allen,  121 ; 
PhiUips  V.  Stevens^  16  Mass.  238 ;  Dermott  v.  Jones,  2  Wall. 
[U.  S.]  7,  8 ;  Suth.  on  Stat.  Const.  §§  289,  291 ;  City  of 
Brooklyn  v.  B.  a  li.  R.  Co.,  47  N.  Y.  475, 479 ;  McMahon 
V.  Second  Ave.  R.  Co.,  75  N.  Y.  231 ;  People  ex  rel.  v.  Bd. 
Sujprs.  Queens  Co.,  142  N.  Y.  271.) 

Johfi  F.  Kinney  for  respondents.  The  provisions  of  the 
General  Railroad  Act,  section  98,  ciiapter  565  of  the  Laws  of 
1890,  as  amended  by  chapter  676  of  the  Laws  of  1892,  only 
require  repairs  to  be  made  by  railroad  companies,  which 
expression  does  not  include  the  construction  of  a  pavement 
where  none  previously  existed  or  one  of  new  and  different 
material  from  that  existing  at  the  time  of  the  contemplated 
improvement.  {Gilnwre  y.  City  of  Utica,  121  N.  Y.  570; 
Matter  of  O'Neil,  91  N.  Y.  516;  Johnson  v.  //.  R.  R.  R. 
Co.,  49  N.  Y.  455.)  The  construction  of  a  new  pavement 
where  none  previously  existed  and  a  pavement  of  new  and 
different  material  from  that  existing  at  the  time  of  the  contem- 
plated improvement  is  not  a  repair  of  a  street  as  that  term  is 
used  in  the  General  Railroad  Act  above  referred  to.  (Booth 
on  Street  Railroads,  §§  241,  244 ;  Elliott  on  Roads  &  Streets, 
594,  595  ;  Matter  of  Fulton  St,  29  How.  Pr.  429  ;  Brenn  v. 
City  of  Troy,  60  Barb.  417 ;  Stat€  ex  rel.  v.  C.  C.  Ry.  Co., 
85  Mo.  263 ;  Mayor,  etc.,  v.  Scharf,  54  Md.  499,  525 ;  W.  P. 
<j6  S.  Co.  V.  a  St.  Ry.  Co.,  26  N.  E.  Rep.  188 ;  28  N.  E.  Rep. 
88 ;  City  of  Binghamton  v.  B.  tfe  P.  D.  R.  Co.,  61  Hun, 
479;  F.  L.  &  T.  Co.  v.  Anscmia,  61  Conn.  78.)  Whether 
the  provisions  of  the  General  Railroad  Act  relate  to  new 
pavements  as  well  as  repairs,  or  not,  they  have  no  application 
in  this  case,  because  the  provisions  are  not  mandatory,  and 
might  be  and  were  waived  by  the  local  authorities.  {Gilmore 
V.  City  of  Utica,  121  N.  Y.  570 ;  Booth  on  Street  Railways, 
§  259.)  Assuming  that  the  provisions  of  the  General  Rail- 
road Act  above  referred  to  include  cases  of  the  construction 
of  new  pavements,  and  also  that  they  are  mandatory  in  terms, 
still  they  have  no  application  to  the  case  at  bar,  because  the 
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Rochester  Railway  Company  is  expressly  exempted  by  a  special 
statute  from  making,  or  contributing  toward  the  expense  of 
making,  a  new  pavement  like  the  one  in  question  in  this  case. 
(L.  1869,  ch.  34,  §  5 ;  Mayor,  etc.,  v.  Twenty-third  St.  Ry. 
Co.,  113  N.  Y.  317.)  There  is  no  provision  of  law  contained 
in  the  city  charter  or  elsewhere  under  which  the  Rochester 
Railway  Company  can  be  assessed  for  any  portion  of  the 
expense  of  constructing  the  pavement  in  question.  (Suth. 
on  Stat.  Const.  §  208;  People  ex  rel.  v.  Gilon,  126  N.  Y.  147- 
152 ;  Elwood  v.  City  of  Rochester,  43  Hun,  119 ;  Co.  of  Mon- 
roe v.  City  of  Rochester,  88, Hun,  165.)  The  abutting  owners 
are  liable  for  the  entire  cost  of  the  construction  of  the  new 
pavement ;  and  this  court  should  so  certify  with  costs  to  the 
respondents.  (Code  Civ.  Pro.  §  190;  McIIenry  v.  Jewett, 
90  N.  Y.  61 ;  People  ex  rel.  v.  Adaim,  88  Hun,  122 ;  147  N. 
Y.  722 ;  Gmst  v.  City  of  Brooklyn,  69  X.  Y.  506  ;  Kennedy 
V.  City  of  Troy,  77  N.  Y.  493 ;  Matter  of  Cruger,  84  N.  Y. 
621 ;  HoffeU  v.  City  of  Buffalo,  130  N.  Y.  392.) 

Parker,  Ch.  J.  The  common  council  of  the  city  of  Roch- 
ester determined  to  pave,  with  asphalt,  one  of  its  streets  tliat 
was  in  part  occupied  by  the  tracks  of  the  Rochester  Railway 
Company,  over  which  its  cars  were  operated.  Before  the  ordi- 
nance was  adopted  to  pave  the  street  the  officers  of  the  rail- 
way Company  were  waited  upon  wnth  the  view  of  ascertaining 
whether  the  company  would  assist  in  paving  the  street. 
After  consideration  of  the  question  the  officers  decided  that 
the  company  could  not  be  compelled  to  contribute  towards  the 
expenses  of  repaving  the  street  and  so  advised  the  municipal 
authorities.  The  latter  seemed  to  have  reached  the  same  con- 
clusion, for  they  proceeded  to  take  the  necessary  steps  to  pave 
the  street  from  curb  to  curb,  without  giving  the  Rochester 
Railway  Company  notice  that  it  was  required  to  pave  the 
portion  of  the  street  within  its  tracks  and  two  feet  in  width 
outside  of  its  tracks.  Thereupon  plaintiff,  who  is  a  taxpayer 
in  the  city  and  also  an  abutting  owner  upon  the  street  in  ques- 
tion, instituted  this  suit,  at  the  commencement  of  whicli  a 
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temporary  injunction  was  granted  restraining  the  defendants 
from  awarding  any  contract  for  the  making  of  such  pavement. 
Subsequently,  an  order  was  granted  vacating  the  injunction 
and  an  appeal  taken  from  that  order  to  the  Appellate  Division, 
which  affirmed  the  order. 

Thereafter,  upon  a  motion  made  for  a  reargument  and  for 
leave  to  go  to  the  Court  of  Appeals,  the  Appellate  Division 
decided  to  allow  an  appeal  to  this  court,  and  it  certified  two 
questions  for  our  consideration  : 

First,  Are  the  abutting  owners  on  Lyell  avenue  liable  for 
the  cost  of  constructing  a  new  pavement  between  the  tracks 
and  the  rails  of  the  tracks  and  for  two  feet  in  width  outside 
of  the  tracks  of  the  Rochester  Railway  Company  ? 

Second,  Is  the  duty  of  the  common  council  of  the  city  of 
Rochester  to  request  the  Rochester  Railway  Company  to  con- 
struct a  pavement  between  its  tracks  and  the  rails  of  its  tracks 
and  for  two  feet  outside  thereof  on  Lvell  avenue,  before  the 
city  constructs  such  pavement,  mandatory  ? 

As  the  answer  to  these  questions  must  be  found  in  the 
statute,  I  quote  section  98  of  the  General  Railroad  Law, 
which  is  applicable  to  the  Rochester  Railway  Company : 

"Every  street  surface  railroad  corporation  so  long  as  it 
shall  continue  to  use  any  of  its  tracks  in  any  street,  avenue 
or  public  place  in  any  city  or  village  ahaU  have  and  keep  in 
permanent  repair  that  portion  of  such  street,  avenue  or 
public  place  between  its  tracks,  the  rails  of  its  tracks,  and  two 
feet  in  width  outside  of  its  tracks,  under  the  supervision  of 
the  proper  local  authorities^  and  whenever  required  hy  them 
to  do  so^  and  in  such  manner  as  they  may  prescribe.  In 
case  of  the  neglect  of  any  corporation  to  make  pavements  or 
repairs  after  the  expiration  of  thirty  days'  notice  to  do  so,  the 
local  authorities  may  make  the  same  at  the  expense  of  such 
corporation,  and  such  authorities  may  make  such  reasonable 
regulations  and  ordinances  as  to  the  rate  of  speed,  mode  of 
use  of  tracks,  and  removal  of  ice  and  snow,  as  the  interests 
or  convenience  of  the  public  may  require.  A  corporation 
whose  agents  or  servants  willfully  or  negligently  violate  such 
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an  ordinance  or  regulation,  shall  be  liable  to  such  city  or  vil- 
lage for  a  penalty  not  exceeding  five  hundred  dollars  to  be 
specified  in  such  ordinance  or  regulation."  (L.  1890,  ch.  665, 
sec.  98 ;  as  amended,  L.  1892,  ch.  676,  §  98.) 

We  note  first  that  the  legislature  by  this  statute  intended 
to  provide  that  so  much  of  a  street  or  avenue  as  should 
be  within  the  tracks  of  any  street  surface  railroad  corpora- 
tion and  for  two  feet  in  width  outside  such  tracks,  shall 
be  kept  in  repair.  The  duty  of  keeping  such  portion  of 
the  streets  in  permanent  repair  is  not  suggested  or  advised, 
but  is  commanded.  So  much  of  the  statute  certainly  is 
mandatory. 

It  will  next  be  observed  that  the  party  charged  with  the 
performance  of  the  duty  is  specifically  pointed  out.  The 
street  surface  railroad  corporation  continuing  to  use  any  of  its 
tracks  "  shall,"  says  the  statute,  "  keep  .in  permanent  repair  " 
such  portion  of  the  street.  This  language  is  mandatory. 
The  municipal  authorities  are  given  no  authority  to  relieve 
the  railroad  corporation  of  the  whole  or  any  portion  of  the 
needed  repairs,  or  to  impose  the  whole  or  any  portion  of  the 
cost  upon  the  abutting  owners  or  the  city  at  large. 

Having  provided  that  a  given  portion  of  a  street  occupied  by 
a  street  surface  railroad  corporation  shall  be  kept  in  permanent 
repair,  and  that  the  work  shall  be  done  by  the  corporation  in 
actual  occupation  of  the  tracks,  the  statute  next  undertakes 
to  provide  a  method  by  which  the  duty  enjoined  by  the 
statute  can  be  enforced  in  such  a  manner  as  will  best  protect 
the  interests  of  the  public  in  such  streets,  and  so  it  declares 
that  when  such  repairs  are  made,  they  shall  be  made  "  under 
the  supervision  of  the  proper  local  authorities."  But  the 
power  of  the  local  authorities  does  not  end  with  the  right  of 
supervision  of  the  repairs  made  to  such  portion  of  a  street  by 
a  surface  railroad  corporation.  The  legislature  saw  tit  to 
vest  in  the  local  authorities  the  further  right  to  determine 
when  the  repairs  should  be  made  and  how  they  should  be 
made.  The  statute  provides  that  the  corporation  shall  make 
such  repairs  under  the  supervision  of  the  proper  local  author- 
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itiefl  "  whenever  required  by  them  to  do  so,  and  in  such  man- 
ner as  they  may  prescribe." 

Again,  it  will  be  observed  that  the  language  employed  is- 
mandatory  so  far  as  the  railroad  corporation  is  concerned. 
The  local  authorities  may  determine  when  and  how  the  street 
shall  be  repaired,  but  when  that  is  done  the  statute  steps  in 
and  says  th^e  railroad  company  is  to  do  the  work.     As  a  safe- 
guard against  the  neglect  or  refusal  of  a  railroad  corporation 
to  repair  a  street  in  accordance  with  the  determination  of  the 
proper  local  authorities,  it  is  further  provided  that "  in  case  of 
the  neglect  of  any  corporation  to  make  pavements  or  repairs 
after  the  expiration  of  thirty  days'  notice  to  do  so,  the  local 
authorities  may  make  the  same  at  the  expense  of  such  corpora- 
tion."    Our  examination  of  the  statute  then  leads  to  the  con- 
clusion that  under  section  98  of  the  Eailroad  Act,  it  became 
and  was  the  duty  of  the  Rochester  Railway  Company  to  keep 
in  permanent  repair  such  portion  of  the  street  through  which 
it  passed,  as  was  within  its  tracks  and  two  feet  in  width  out- 
side, and  that  the  local  authorities  of  that  city  were  vested 
with  the  authority  of  determining  when  the  repairs  should  be 
made,  and  thus  empowered,  the  local  authorities  did  determine 
that  repairs  should  be  made  and  the  character  of  them.    They 
decided  that  the  entire  street  should  be  repaved  and  that  the 
material  to  be  used  should  be  asphalt.     This  they  had  the 
right  to  do, and  when  this  determination  was  made  the  statute, 
intervened  and  commanded  that  the  Rochester  Railway  Com- 
pany should  make  the  repairs  thus  ordered,  under  the  super- 
vision of  the  local  authorities.     In  case  of  the  neglect  of  the 
corporation  to  repave  within  thirty  days  after  notice  given  it 
to  do  so,  then  the  local  authorities  were  to  do  the  work  at  the 
expense  of  the  corporation,  while  as  to  the  rest  of  the  street 
the  charter  of  the  city  of  Rochester  conferred  upon  the  local 
authorities  power  to  pave  it  with   asphalt   and  charge  the 
expense  therefor  upon  the  abutting  owners  and   the  city  at 
large  in  the  proportions  provided ;  but  they  had  no  power  to 
charge  any  portion  of  the  expense  of  repairing  that  portion  of 
the  street  which  the  statute  says  the  street  surface  railroad 
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filiall  keep  in  permanent  repair,  upon  either  the  abutting  own- 
ers or  the  city  at  large. 

It  is  our  view  of  the  statute,  therefore,  that  the  first  ques- 
tion should  be  answered  in  the  negative  and  the  second  ques- 
tion in  the  affirmative,  and  thus  a  reversal  of  the  order  of -the 
Ap}>ellatc  Division  is  required. 

The  learned  A  ppellate  Division  seems  to  have  been  of  the 
opinion  that  the  conclusion  reached  by  it  was  substantially 
required  by  the  decision  of  this  court  in  the  case  of  Gilmore 
V.  City  of  Utica  (121  N.  Y.  561).  The  statute  which  the 
court  then  had  under  consideration  was  very  different,  as  we 
read  it,  from  the  one  now  before  us.  The  plaintiff  in  that 
action  contended  that  certain  provisions  of  the  charter  of  the 
city  of  Utica  made  it  the  duty  of  surface  railroad  companies 
to  repave  between  their  tracks  and  two  feet  in  width  outside, 
whenever  the  common  council  should  direct  a  repavement  of 
the  street,  but  this  court  held  that  the  statute  was  not  manda- 
tory, but  permissive ;  that  the  local  authorities  possessed  the 
power  to  require  railroad  companies  to  make  such  pavement, 
but  that  the  exercise  of  this  power  by  the  municipal  authori- 
ties was  discretionar}'.  The  provision  of  the  cliarter  then  con- 
sidered reads  as  follows :  "  The  common  council  is  hereby 
authorized  to  require  all  railroad  companies  operating  street 
railroads  in  any  of  the  streets  of  the  cit^  to  repave  between 
their  tracks,  and  at  least  two  feet  in  width  on  each  side 
thereof,  whenever  the  common  council  shall  deem  such  repave- 
ment necessary.  But  nothing  contained  in  this  section  shall  be 
so  construed  as  to  impair  any  rights  which  have  heretofore  been 
granted  to,  or  acquired  by,  the  Utica  City  Railroad  Company." 

It  will  be  observed  that  this  statute  did  not  provide  that  the  ' 
railroad  company  should  keep  any  portion  of  the  street  in 
repair.  It  merely  attempted  to  empower  the  common  council 
to  require  the  railroad  companies  to  repave  whenever  it  should 
deem  repavement  necessary.  Whether  the  railroad  company 
should  repave  or  not  was,  therefore,  a  question  addressed  to 
the  discretion  of  tlie  common  council,  and  this  court  held  that, 
having  exercised  that  discretion  against  requiring  the  railroad 
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company  to  repave  any  part  of  the  street,  the  plaintiff  had  no 
legal  ground  of  complaint.  The  attention  of  the  court  in  the 
Gilmore  case  was  called  to  section  9,  ch.  252,  Laws  of  1884, 
which  is  substantially  like  section  98  of  the  Railroad  Law,  and 
the  court  decided  tliat  section  was  not  applicable  to  the  Utica 
Belt  Line  Street  Surface  Railroad  Company,  because  it  was 
not  operating  its  road  under  the  act,  and,  therefore,  the  sec- 
tion had  no  pertinency.  And  the  court  also  considered  subdi- 
vision 5  of  section  28  of  the  Railroad  Law  of  1850,  which 
provided  that  the  railroad  company  may  construct  its  track 
"  along  or  upon  *  *  *  any  street  or  highway,"  but  that 
the  "  company  shall  restore  the  street  or  highway  *  *  * 
touched  to  its  former  state  or  to  such  state  as  not  necessarily  to 
have  impaired  its  usefulness."  It  was  properly  said  that  while 
that  statute  requires  the  railroad  company  not  only  to  restore 
the  street,  but  to  keep  it  in  such  a  state  of  repair  as  not  to 
affect  its  usefulness,  still  it  does  not  enjoin  upon  the  company 
the  duty  of  repaving  the  sti-eet  whenever  the  municipality 
shall  require  it. 

But  the  language  of  that  section  is  very  different  from  that 
of  section  98  of  the  present  Railroad  Law,  which  does  make 
it  the  duty  of  railroad  companies  to  keep  that  portion  of  the 
street  described  in  the  statute  in  permanent  repair,  and  does 
command  that  it  shall  make  such  repairs,  not  only  whenever 
required  by  the  local  authorities  to  do  so,  but  also  "  in  such 
a  manner"  as  they  shall  prescribe.  The  language  employed 
by  the  legislature  is  broad  enough  to  include  repavement  as 
well  as  repairs,  and  that  it  was  thus  used  advisedly  is  further 
evidenced  by  the  very  next  sentence,  which  provides  that  "  in 
case  of  the  neglect  of  any  corporation  to  make  pavements  or 
repairs  *  *  *  the  local  authorities  may  make  the  same 
at  the  expense  of  such  corporation." 

The  order  should  be  reversed,  with  costs,  the  first  question 
certified  answered  in  the  negative  and  the  second  in  the 
affirmative. 

All  concur. 

Order  reversed,  etc. 
6 


42         People  ex  rel.  City  of  Amsterdam  v.  Hess.     [Oct., 

Statement  of  case.  [Vol.  157. 


157     42 

£167  678    rjigg  People  OF  THE  State  OF  New  York  ex  rel.  The  Cmr 

OF  Amsterdam,  Appellant,  v.  Henry  E.  Hess  et  al..  Asses- 
sors of  the  Town  of  Perth,  Fulton  County,  Respondents. 

1.  Tax— Municipal  Property  Outside  the  Corporation.  Under 
the  Tax  Law  of  1896  (Ch.  908),  property  held  by  a  municipal  corpora- 
tion for  public  use.  but  located  beyond  the  boundaries  of  the  munici- 
pality, is  stibject  to  general  taxation. 

2.  Municipal  Water  Works  Property.  Such  portion  of  the  water 
works  system  of  a  municipal  corporation  as  is  outside  of  the  corporate 
limits  is  subject  to  general  taxation  where  located. 

People  ex  rel.  City  of  Amsterdam  v.  ffeas,  27  App.  Div.  631,  affirmed. 

(Argued  October  3,  1898;  decided  October  18,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
12,  1898,  reversing  an  order  of  Special  Term  adjudging  that 
the  assessment  by  the  assessors  of  the  town  of  Perth,  Fulton 
county,  of  the  relator's  property  is  illegal  and  that  said  prop- 
erty is  exempt  from  taxation. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

C.  S.  Niabet  for  appellant.  Before  the  enactment  of  the 
Tax  Law  of  1896,  the  property  of  a  municipal  corporation 
devoted  to  the  public  use  was  exempt  from  taxation.  {City 
of  Rochester  v.  Town  of  liush^  80  N.  Y.  302  ;  People  ex  rel, 
V.  Bd.  Assessors,  111  K.  Y.  505 ;  1  R.  S.  387,  §§  1,  4.)  By 
the  Tax  Law,  all  exemptions  theretofore  existing  under  the 
laws  of  the  state  were  continued.  (L.  1896,  ch.  908,  §  3.)  It 
is  a  general  principle  that  the  tax  laws  of  a  state  refer  to 
private  and  not  to  public  property.  The  public  is  never  sub- 
ject to  tax  laws,  and  no  portion  of  it  can  be  without  express 
statute.  No  exemption  is  needed  for  .any  public  property 
held  as  such.  (Endlich  on  Inter  p.  Stat.  §§  163,  225 ;  Cooley 
on  Taxn.  130,  131 ;  2  Dillon  on  Mun.  Corp.  §§  614,  615 ;  U. 
S.  V.  12.  It,  Co.,  17  Wall.  322 ;  People  ex  rel.  v.  Bd.  Asses- 
sors, 111  N.  Y.  505.)     The  exception  contained  in  subdivision 
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3  of  section  4  of  the  Tax  Law  is  not  equivalent  to  a  positive 
enactment  that  municipal  property  held  for  a  public  use  and 
not  within  the  limits  of  the  municipal  corporation,  shall  be 
subject  to  taxation.  (Endlich  on  Interp.  Stat.  254.)  The  prop- 
erty of  a  municipal  corporation  devoted  to  the  pubHc  use  is 
exempt  by  law  from  levy  and  sale  upon  an  execution. 
{Darlington  v.  Mayor ^  etc,  31  N.  Y.  164,  193 ;  Leonard  v. 
City  of  Brooklyn,  71  N.  Y.  498.) 

«/.  Keck  for  respondents.  The  order  of  the  Appellate 
Division  should  be  affirmed,  as  the  property  in  question  is 
taxable.  (L.  1896,  ch.  908 ;  Report  of  Comrs.  on  Stat.  Rev. 
1896,  p.  15 ;  City  of  liocheBter  v.  Town  of  Hush,  80  N.  Y. 
302 ;  76  K  Y.  479-486 ;  Ann.  Tax  Laws  [C.  &  G.],  60 ; 
Code  Civ.  Pro.  §§  1390-1404 ;  People  ex  rel.  v.  Comrs.,  76 
N.  Y.  64 ;  People  ex  rel.  v.  Davenport,  91  N.  Y.  574 ;  Buf- 
falo City  Cemetery  v.  City  ofBvffalo,  46  N.  Y.  506 ;  People 
*  ex  rel.  v.  Camrs.,  95  N.  Y.  554 ;  City  of  Rochester  v.  Coe, 
83  N.  Y.  S.  R.  502;  49  N.  Y.  Supp.  502.)  If  the  order 
appealed  from  should  be  reversed,  no  costs  could  be  allowed 
against  the  assessors.     (L.  1896,  ch.  908,  §  254.) 

Baetlett,  J.  A  single  question  is  presented  on  this  appeal. 
The  assessment  sought  to  be  reviewed  was  laid  under  the  pro- 
visions of  chapter  908  of  the  Laws  of  1896,  known  as  "  The 
Tax  Law,"  Which  took  eflfect  June  15th  of  that  year.  Tlie 
property  assessed  is  the  water  works  system  of  the  relator, 
the  city  of  Amsterdam,  located  in  the  town  of  Perth,  consist- 
ing of  water  pipe,  conduit  lines  and  about  two  acres  of  land 
used  for  dams. 

It  is  conceded  that  prior  to  this  statute  the  property  assessed 
was  not  liable  to  taxation,  as  it  was  held  by  a  municipal  cor- 
poration for  public  use.  This  exemption  rested  on  no  statu- 
tory provision,  but  upon  a  principle  of  the  common  law  sup- 
ported by  numerous  cases  in  England  and  this  country. 

We  are  of  opinion  the  Tax  Law  of  1896  has  changed  this 
rule  and  that  property  held  by  a  municipal  corporation  for 
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public  use,  but  located  beyond  the  boundaries  of  the  munici- 
pality is  subject  to  general  taxation.  Section  three  of  the  Tax 
Law  of  1896  reads  as  follows :  "  Property  liable  to  taxation. 
All  real  property  within  this  state,  and  all  pereonal  property 
situated  or  owned  within  this  state,  is  taxable  unless  exempt 
from  taxation  by  law."  This  is  a  substitute  for  the  old  statute 
(1  R.  S.  387,  §  1)  which  reads :  "  All  lands  and  all  personal 
estate  within  this  state,  whether  owned  by  individuals  or  by 
corporations,  shall  be  liable  to  taxation,  subject  to  the  exemp- 
tions hereinafter  specified." 

The  old  statute  was  construed  as  not  embracing  municipal 
corporations,  and  that  all  property  held  by  them  for  public 
use  was  exempt.  {City  of  Rochester  v.  Town  of  Rush^  80 
N.  Y.  302,  and  cases  cited ;  People  ex  rel.  Mayor ^  etc.j  of  N, 
y".  V.  Bd,  Assessors  of  Brooklyn^  111  N.  Y.  505.) 

The  present  statute  is  more  comprehensive  in  its  terms  and 
provides  that  all  real  and  personal  property  within  this  state 
is  taxable  unless  exempt  from  taxation  by  law.  This  clearly 
embraces  tlie  property  owned  by  municipal,  as  well  as  other 
corporations,  and  subjects  it  to  taxation  unless  exempt  by 
law. 

Section  four  of  the  present  law  reads  as  follows :  "  Exemp- 
tion from  taxation. —  The  following  property  sliall  be  exempt 
from  taxation."  Then  follow  seventeen  subdivisions.  It  is 
only  necessary  in  this  connection  to  call  attention  to  the  first 
three.  One,  exempts  property  of  the  United  States;  two,  the 
property  of  this  state  other  than  its  wild  or  forest  land6  in  the 
forest  preserve,  and  three,  the  property  of  a  municipal  corpora- 
tion of  the  state  held  for  public  use,  except  the  portion  of  such 
property  not  within  the  corporation. 

We  have  here  disclosed  the  policy  of  the  legislature  to 
exempt  all  property  of  the  United  States,  all  property  of  the 
state,  with  a  single  exception,  and  all  property  of  a  municipal 
corporation  except  that  not  located  within  its  boundaries. 

Reading  sections  three  and  four  together  it  is  apparent  that 
the  former  renders  liable  to  taxation  all  property  of  a  munici- 
pal corporation,  in  its  general  terms,  and  the  exception  of  the 
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latter  limits  the  exemption  of  property  held  by  a  municipal 
corporation  for  public  use  to  so  much  of  it  as  lies  within  its 
boundaries. 

The  history  of  section  four  of  the  present  law  is  instructive 
and  discloses  the  policy  of  the  legislature.  The  revisers  sub- 
mitted to  the  legislature  the  Tax  Law  with  section  four,  sub- 
division three,  reading  as  follows  as  to  exemptions :  "  Prop- 
erty of  the  municipal  corporations  of  the  state  held  for  public 
use."  This  was  merely  a  codification  of  the  rule  of  the  com- 
mon law  and  evidences  the  views  of  the  revisers.  They  pro- 
posed to  exempt  all  property  held  by  municipal  corporations 
for  public  use  without  regard  to  its  location.  The  legislature, 
after  due  consideration,  added  these  words  to  those  last 
quoted :  "  except  the  portion  of  such  property  not  within  the 
corporation."  (Report  of  Commissioners  of  Statutory  Revis- 
ion, 1896,  p.  16.)  It  thus  appears  the  legislature  was  of 
opinion  that  public  policy  required  if  a  municipality  saw  lit 
to  acquire  valuable  property  within  the  boundaries  of  another 
municipality  it  was  only  just  to  the  latter  that  the  former 
should  pay  its  share  of  the  local  taxes.  It  is  only  within 
recent  years  that  municipal  corporations  have  found  it  neces- 
sary generally  to  acquire  title  to  property  beyond  their  bound- 
aries. The  rapid  growth  of  the  great  cities  of  the  state  has 
made  the  question  of  an  adequate  supply  of  wholesome  water 
of  paramount  importance,  and  all  the  larger  cities  have  been 
forced  to  acquire  extensive  property  rights  in  the  natural 
water  supply  of  adjacent  territory. 

In  many  instances  cities  have  condemned  or  purchased  a 
large  amount  of  real  estate  within  the  limits  of  some  neigh- 
boring municipality  in  order  to  secure  a  water  supply,  and 
unless  liable  to  local  taxation  thereon  the  taxpayers  owning 
the  remaining  real  estate  are  subjected  to  greatly-increased 
tax  burdens. 

As  between  these  taxpayers  and  the  municipality  receiving 
all  the  benefits  under  this  transaction,  natural  justice  suggests 
that  the  latter  should  be  assessed  for  the  purposes  of  taxation 
on  the  property  so  acquired  outside  of  its  corporate  limits. 
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The  letter  of  the  statute  and  the  policy  upon  which  it  is 
founded  lead  to  this  conclusion. 

It  follows  that  the  property  of  the  city  of  Amsterdam 
located  within  the  town  of  Pertli  is  taxable. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

All  concur. 

Order  affirmed. 

In  the  Matter  of  the  Legacy  and  Inheritance  Tax  on  the 
Estate  of  S.  Maretta  Thrall,  Deceased. 

Isaac  R.  Clements  et  al.,  as  Executors,  and  the  City  of 
Middletown,  Appellants ;  The  Comptroller  of  the  State 
OF  New  York  et  al.,  Respondents. 

1.  Transfer  Tax  —  Exemption  op  Municipal  Corpobations/  By 
force  of  the  provisions  of  the  Tax  Law  of  1896  (Ch.  908),  testamentary 
transfers  to  municipal  corporations' of  property  held  or  to  be  held  for  a 
public  use  within  the  corporate  limits  are  exempt  from  the  transfer  tax. 

2.  Bequest  to  Municipal  Corporation  for  Public  Library.  A 
bequest  to  a  municipal  corporation  of  a  sum  of  money  for  the  construc- 
tion, within  the  corporate  limits,  of  a  library  building  to  be  open  to  the 
public  is  exempt  from  transfer  tax  under  the  Tax  Law  of  1896. 

MatUr  of  Thrall,  30  App.  Div.  271,  modified. 

(Argued  October  8,  1898;  decided  October  18,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  May 
14,  1898,  modifying  a  decree  of  the  Surrogate's  Court  of 
Orange  county  fixing  a  transfer  tax  upon  the  estate  of  S. 
Maretta  Thrall,  deceased. 

By  her  will  the  decedent  left  a  legacy  to  the  city  of  Middle- 
town,  which  the  decree  exempted  from  the  tax.  The  decree 
also  exempted  the  sum  of  83,500  allowed  to  the  executors  for 
the  probable  expenses  of  an  action  brought  by  them  individu- 
ally and  in  their  representative  capacity  for  a  construction  of 
the  will.  The  Appellate  Division  reversed  the  decree  in  both 
of  these  particulars. 

Further  facts  are  stated  in  the  opinion. 
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John  C,  B.  Taylor  for  the  city  of  Middletown,  appellant. 
The  legacy  to  the  city  was  exempt  from  taxation.  (L.  1896,  ch. 
908,  §  4 ;  Matter  of  Vassar,  127  N.  Y.  1 ;  Jnhah,  of  Town  of 
Essex  V.  Brooks^  41  N.  E.  Rep.  119.)  As  it  relates  to  the  facts 
in  this  case,  this  act  should  be  construed  liberally  in  favor  of  the 
city.  {Matter  of  EnsUm,  113  N.  Y.  174 ;  Matter  ofMcPher- 
S071,  104  N.  Y.  306-317;  Matter  of  Vassar,  127  N.  Y.  1.) 

Daniel  Finn  for  executors,  appellants.  The  $3,500,  allowed 
by  the  surrogate  as  a  part  of  the  testamentary  expenses  of 
the  decedent's  estate,  was  properly  allowed.  {Matter  of 
Westum,  152  N.  Y.  93;  Matter  of  Gould,  19  App.  Div. 
352.)  The  legacy  to  the  city  of  Middletown  was  properly 
exempted  from  the  tax.  (L.  1896,  ch.  908,  §  4 ;  2  Cooley  on 
Taxn.  172,  202;  Bruri/  v.  Natick,  10  Allen,  169;  Inlwh. 
of  Town  of  Essex  v.  Brooks,  41  N.  E.  Rep.  119 ;  1  R.  S. 
tit.  1^  ch.  13,  §  4,  subd.  5 ;  L.  1897,  ch.  284 ;  Matter  of  Ens- 
ton,  113  N.  Y.  174 ;  City  of  Bochester  v.  Toirni  of  Bush, 
80  N.  Y.  302;  People  ex  rel.  v.  Bd.  Assessors,  111  N.  Y. 
505;  1  R.  S.  387;  MatUr  of  Whiting,  150  N.  Y.  27;  Ma4,- 
ter  of  Sherman,  153  N.  Y.  1 ;  Darlington  v.  Mayor,  etc,,  31 
K  Y.  164;  Leonard  v.  City  of  Brooklyn,  71  K.  Y.  498; 
Matter  of  Vassar,  127  K.  Y.  1.) 

Howard  Thornton  for  respondents.  In  deducting  from  the 
amount  liable  for  taxation  the  sum  of  $3,500,  the  estimated 
expenses  of  the  action  brought  to  construe  the  will,  the  surro- 
gate erred.  {Matter  of  Verplanck,  91  N.  Y.  439,  450 ; 
Biggs  V.  Cragg,  89  N.  Y.  479 ;  Purdy  v.  Hayt,  92  N.  Y. 
446 ;  Hart  v.  Ashley,  117  N.  Y.  606 ;  Matter  of  Van  Nos- 
trand,  3  Misc.  Rep.  396 ;  Matter  of  Quinn,  16  Misc.  Rep. 
651 ;  Matter  of  Westurn,  152  N.  Y.  93 ;  Lines  Estate,  155 
Penn.  St.  378 ;  Redf.  on  Surr.  454 ;  Matter  of  Bailey,  47 
Hun,  477 ;  Shields  v.  Sullivan,  3  Dem.  296.)  The  legacy  to 
the  city  of  Middletown  is  subject  to  a  tax.  (Matter  of 
CuUum,  145  N.  Y.  593 ;  Matter  of  Swift,  137  K  Y.  77 ; 
Matter  of  Merriam,  141  N.  Y.  479 ;  Matter  of  namilton, 
148  K  Y.   310;    L.  1897,  ch.  908,  §  220;    L.   1887,  ch. 
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713,  §  1.)  The  Tax  Law  of  1896  does  not  aid  the  appellants. 
{Buffalo  City  Cemetery  v.  City  of  Buffalo,  46  N.  Y.  506 ; 
Roosevelt  Hospital  v.  Mayor,  etc.,  84  N.  Y.  115  ;  People  ex 
rel,  V.  Comrs.y  76  N.  Y.  64 ;  City  of  Rochester  v.  Town  of 
Rush,  80  N.  Y.  302 ;  People  ex  rel,  v.  Assessors^  111  N.  Y. 
505 ;  City  of  Rochester  v.  Coe,  25  App.  Div.  300.) 

Haight,  J.  S.  Maretta  Thrall  was  a  resident  of  the  city  of 
Middletown  and  died,  leaving  a  last  will  and  testament,  in  which 
she  bequeathed  to  the  city  the  sum  of  $30,000  for  the  construc- 
tion of  a  library  building  to  be  open  to  the  public.  The  surra- 
gate  of  the  county,  in  his  decree  fixing  the  amount  of  the  transfer 
tax  that  should  be  paid,  held  that  this  legacy  was  exempt.  The 
Appellate  Division  reversed  the  decree  in  this  particular,  hold- 
ing that  the  legacy  was  not  exempt  from  the  tax. 

Prior  to  the  revision  of  the  tax  laws  of  the  state,  of  1896, 
chapter  908,  cities  to  which  bequests  had  been  made  under 
wills  were  chargeable  with  the  transfer  tax.  This  question 
was  settled  by  our  decision  in  Matter  of  Haviilton  (148  N. 
Y.  310).  The  question  now  is  as  to  whether  the  statute  has 
been  so  changed  as  to  relieve  cities  from  the  payment  of  the 
transfer  tax  on  bequests  of  this  cliaracter.  The  Hainilton, 
case  arose  under  the  Collateral  Inheritance  Tax  Iaw  of  1887, 
chapter  713,  by  which  the  tax  was  imposed  on  "all  property 
which  shall  pass  by  will  *  *  *  to  any  body  politic  or 
corporate,  *  *  *  other  than  to  *  *  *  the  societies, 
corporations  and  institutions  now  exetnpted  by  laio  from  taxa- 
tiony  Under  the  laws  then  in  force  there  was  no  provision 
of  the  statutes  that  exempted  municipal  corporations  from 
taxation,  and  consequently  it  was  held  that  they  were  not 
relieved  from  the  payment  of  the  transfer  or  inheritance  tax. 
The  decision  in  the  Hamilton  case  proceeds  upon  the  theory 
that  the  right  to  impose  taxes  is  a  part  of  the  sovereign 
power  of  the  state,  which  is  not  extended  to  the  prop- 
erty of  the  state  or  of  its  civil  or  municipal  divisions ; 
that  a  city  is  not  taxable  for  the  reason  that  it  is  a  part 
of  the  state,  and  not  because  it  is  exempt  by  the  pro  vis- 
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ions  of  any  statute.  Under  the  changed  provisions  of  the 
statute  the  reasons  given  for  the  decision  in  the  llaviilton 
case  no  longer  exist.  In  1896  there  was  a  general  revision  of 
all  the  tax  laws  of  the  state,  including  the  Collateral  Inheri- 
tance Tax,  now  known  as  the  Transfer  Tax.  Under  the  revision 
there  may  be  no  material  change  in  the  Transfer  Act  as  to 
exemptions,  but  we  find  a  very  material  change  with  reference 
to  the  general  taxation  of  property.  By  section  three  of  the 
act  it  is  provided  that  "All  real  property  within  this  state,  and 
all  personal  property  situated  or  owned  within  this  state,  is 
taxable  unless  exempt  from  taxation  by  law."  "We  here  have 
an  express  declaration  of  the  statute,  that  all  property  within 
the  state,  real  or  personal,  is  taxable  unless  exempt.  This 
provision  was  evidently  intended  to  cover  state  and  municipal 
property,  for,  in  the  next  section,  the  statute  proceeds  to 
specify  the  property  that  shall  be  exempt  from  taxation.  "  1: 
Property  of  the  United  States.  2.  Property  of  this  state 
other  than  its  wild  or  forest  lands  in  the  forest  preserve.  3. 
Property  of  a  municipal  corporation  of  the  state  held  for  a 
public  use,  except  the  portion  of  such  property  not  within  tlie 
corporation."  We  now  have  a  statute  taxing  the  property  of 
municipal  corporations,  except  such  portion  thereof  as  is  held 
for  a  public  use  within  the  corporate  limits,  which,  by  the 
express  provisions  of  the  statute,  is  exempt  from  taxation.  It 
appears  to  us  that  cities  are  now  brought  clearly  within  the 
provisions  of  the  Transfer  Act,  and  are  exempt  as  to  property 
held  or  to  be  held  for  a  public  use  within  the  corporate  limits. 

As  to  the  other  item  brought  up  for  review,  we  agree  with 
the  conclusion  reached  by  the  Appellate  Division. 

The  order  of  the  Appellate  Division  should  be  reversed,  in 
so  far  as  it  modified  the  decree  of  the  surrogate  with  reference 
to  the  transfer  tax  on  the  bequest  to  the  city  of  Middletown, 
and  the  decree  of  the  surrogate  in  that  particular  affirmed  ;  in 
other  respects,  the  order  of  the  Appellate  Division  should  be 
affirmed,  without  costs  of  this  appeal  to  either  party. 

All  concur. 

Ordered  accordingly. 
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The  City  of  Johnstown,  Appellant,  v.  Mortimer  Wade  et 

al.,  Respondents. 

Appeal  —  Order  Reversing  Vacation  of  Final  Order.  An  order 
of  the  Appellate  Division,  reversing  an  order  of  the  Special  Term  vacat- 
ing a  final  order  and  judgment  in  a  condemnation  proceeding,  is  not  a 
final  order  in  the  special  proceeding,  within  the  meaning  of  the  Constitu- 
tion and  section  190  of  the  Code  of  Civil  Procedure,  and,  therefore,  is  not 
appealable  as  of  right  to  the  Court  of  Appeals. 

City  of  Johnstown  v.  Wade,  80  App.  Div.  5,  appeal  dismissed. 

(Argued  October  3,  1898;  decided  October  18,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
16,  1898,  reversing  an  order  of  the  Special  Term  vacating  a 
final  order  and  judgment  in  a  proceeding  under  the  Condem- 
nation Law,  to  open  a  street. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Andrew  J,  Nellia  for  appellant. 

J,  Keck  for  respondents. 

Parker,  Ch.  J.  The  city  of  Johnstown,  desiring  to  acquire 
for  the  purposes  of  a  street  certain  real  estate,  the  title  to 
which  was  in  Mortimer  Wade,  instituted  this  proceeding  for 
that  purpose.  Some  time  thereafter  an  agreement  was  reached 
as  to  the  value  of  the  property,  and  in  pursuance  of  a  stipula- 
tion of  the  parties  a  final  order  was  entered  January  27th, 
1897,  and  the  judgment  awarding  damages  was  finally  docketed 
August  10th,  1897.  Later  tlie  municipal  authorities  reached 
the  conclusion  that,  in  the  proceedings  taken  by  the  common 
council  to  open  the  street,  certain  steps  had  been  omitted 
which  the  statute  reqnired,  and,  therefore,  the  assessment 
wliich  might  be  levied  upon  property  benefited  to  pay  the 
award  in  the  condemnation  proceedings  and  other  necessary 
expenses  would  be  invaUd.  For  the  purpose  of  instituting  all 
the  proceedings  anew  the  city  of  Johnstown  made  application 
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to  the  court  at  a  Special  Term  about  November  15th,  1897, 
that  this  proceeding,  inchiding  the  order  and  final  judgment, 
be  vacated  and  set  aside.  The  Special  Term  so  ordered,  but 
on  an  appeal  to  the  Appellate  Division  the  order  was  reversed, 
and  it  is  from  the  later  order  the  appeal  now  before  us  is 
taken. 

A  number  of  questions  are  suggested  for  our  consideration 
relating  to  the  authority  of  the  Special  Term  to  entertain  the 
application  and  to  the  merits  of  the  application,  but  we  cannot 
consider  them  for  the  reason  that  this  court  is  without  juris- 
diction to  review  the  order  appealed  from.  While  it  is  true 
it  is  the  last  order  made  in  this  special  proceeding,  it  is  not  a 
iinal  order  in  such  proceeding  within  the  meaning  of  the  Con- 
stitution and  section  190  of  the  Code. 

This  precise  question  was  before  this  court  in  Van  Arsdale 
V.  King  (155  N.  Y.  325),  in  which  case  an  order  denying  a 
motion  to  vacate  a  judgment  was  sought  to  be  reviewed.  As 
the  question  was  exhaustively  considered  at  that  time  by  the 
court  it  will  not  be  reopened  for  further  discussion.  The 
appeal  should  be  dismissed,  with  costs. 

All  concur.  

Appeal  dismissed.  '  ^  ^^e 
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The  People  of  the  State  of  New  York  ex  rel.  The  New- 
BURon  Savings  Bank,  Respondent,  v.  George  W.  Peck, 
Assessor  of  the  City  of  Xewburgh,  et  al.,  Appellants. 

Tax  —  Savings  Banks — Exemption  of  Surplus  The  surplus  fund 
of  a  savings  bank  of  this  state  is  exempt  from  taxation,  by  force  of  the 
provision  of  the  Tax  Law  (L.  1896,  ch.  908)  exempting  "  the  deposits  in 
any  bank  for  savings  which  are  due  depositors,"  together  with  the  abroga- 
tion of  statutory  provision  for  taxing  savings  bank  franchises. 

People  ex  rel.  ^'etcburgh  Sarings  Bink  v.  Peck,  32  App.  Div.  624,  affirmed. 

(Argued  October  4,  1898;  decided  October  18,  1898.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  17, 1898,  and  from  tlie  judgment  entered  in  accordance 
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therewith,  affirming  an  order  of  the  Special  Term  vacating, 
on  certiorari,  an  assessment  upon  the  surplus  of  the  relator. 

The  relator  is  a  savings  bank,  incorporated  under  chapter 
252  of  the  Laws  of  1852,  and,  by  virtue  of  the  provisions  of 
the  "  Banking  Law,"  (Chapter  689  of  the  Laws  of  1892,  sec- 
tion 132),  is  entitled  to  all  the  privileges  and  is  subject  to  the 
liabilities  created  by  the  latter  act.  The  assessor  of  the  city 
of  Newburgh,  in  this  state,  assessed  it  as  the  owner  of  per- 
sonal property  to  the  value  of  $1,176,849.01;  which  amount 
was,  subsequently,  reduced  to  the  sum  of  $414,849.01.  The 
assessment  was  based  upon  the  report  made  by  the  relator  to 
the  superintendent  of  banks  of  its  condition  on  January  1st, 
1897 ;  which  showed,  after  deducting  from  the  total  resources 
of  the  relator  the  total  sum  credited  to  depositors  with  inter- 
est, an  apparent  surplus  of  the  amount  first  assessed.  The 
reduction  of  the  first  assessment  by  the  board  of  review  of  the 
city  was  effected  by  allowing  a  deduction  from  the  apparent 
surplus  of  the  market  value  of  the  United  States  bonds  held 
by  the  relator  and  of  the  value  of  its  real  estate.  A  writ  of 
certiorari  to  review  sueh  assessment  was  granted  to  the  relator 
and  upon  the  hearing,  on  the  return  of  the  writ,  the  assess- 
ment was  ordered  to  be  vacated  and  stricken  from  the  assess- 
ment roll,  as  being  illegal.  Upon  appeal  to  the  Appellate 
Division  of  the  second  judicial  department,  the  order  of  the 
Special  Term  was  affirmed  and  from  the  order  of  affirmance 
a  further  appeal  was  taken  to  this  court. 

J.  Newton  Fitro  for  appellants.  The  surplus  of  a  bank  for 
savings,  over  and  above  the  amount  actually  due  and  payable 
to  its  depositors,  on  demand,  is  not,  under  the  laws  of  thi& 
state,  a  debt  due  depositors,  and  should  not  be  deducted  from 
its  taxable  property.  (L.  1857,  ch.  456,  §  4 ;  15  Bouv.  L.  Diet. 
511,  571 ;  People  ex  rel,  v.  DavenporU  91  N.  Y.  574  ;  People 
ex  rel,  v.  Bd.  Suprs.y  16  N.  Y.  425  ;  People  ex  rel,  v.  Coinrs,^ 
76  N.  Y.  64;  People  ex  rel  v.  Coleman,  135  N.  Y.  231; 
People  ex  rel,  v.  Barker^  154  N.  Y.  131.)  If  the  surplus  of 
the  relator  is  exempt  from  taxation,  by  reason  of  being  a  debt 
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due  depositors,  and,  therefore,  within  the  equity  of  the  statute 
exempting  deposits  in  savings  banks  from  taxation,  it  is  never- 
theless taxable  as  personal  property,  after  deducting  the 
amount  of  such  surplus  invested  in  United  States  securities, 
under  chapter  861  of  the  Laws  of  1867.  (L.  1867,  ch.  861, 
§  1 ;  Chard  v.  Holt,  136  N.  Y.  30 ;  Mayor,  etc.,  v.  B.  cfe  S. 
A.  li.H.  Co.,  97  N.  Y.  275 ;  Wahh  v.  City  of  Buffalo,  72 
N.  Y.  S.  R.  99  ;  Bank  of  Commerce  v.  Tennessee,  161  U.  S. 
146 ;  Davies  System  of  Taxation,  90.) 

Charles  F.  Brown  for  respondent.  A  savings  bank  has  no 
personal  property  liable  to  taxation  for  the  reason  that  its 
indebtedness  to  its  depositors  alwaj-s  equals  the  total  value  of 
its  gross  assets.  (L.  1896,  ch.  908,  §  21,  snbd.  4;  People  ex 
rel.  V.  Barker,  141  N.  Y.  196 ;  Fowler  v.  Bowery  Sav. 
Bank,  113  N.  Y.  450 ;  People  ex  rel.  v.  Barker,  154  N.  Y. 
122 ;  Banking  Law,  L.  1892,  ch.  689,  §§  105,  113,  123,  124, 
133-135;  Morse  on  Banks  &  Banking  [3d  ed.],  §§3,  616; 
Paine's  Banking  Law,  67,  296 ;  People  ex  rel.  v.  Beers,  67 
How.  Pr.  209  ;  People  v.  Ulster  Co.  Sav.  Inst.,  64  Hun,  434 ; 
Suffolk  Co.  Bank  v.  Seaman,  149  Mass.  1 ;  Levns  v.  Lynn 
Inst,  for  Sav.,  148  Mass.  235,  242 ;  Mercantile  Bank  v.  New 
York,  121  U.  S.  138,  160 ;  Ihmtington  v.  Savings  Bank,  96 
IT.  S.  388.)  The  assessment  cannot  be  sustained  under  Laws 
of  1866,  chapter  761,  section  7,  as  amended  by  Laws  of  1867, 
chapter  861,  as  those  statutes  have  been  repealed.  (  Wheeler 
V.  Roberts,  7  Conn.  536 ;  Van  Denhurgh  v.  Vil.  of  Green- 
hush,  ^^  N.  Y.  1 ;  Ottman  v.  Hoffman,  7  Misc.  Kep.  714 ; 
flatter  of  N.  Y.  Inst.,  121  N.  Y.  234 ;  Matter  of  W.  S.  A. 
d^  P.  R.  R.  Co.,  115  X.  Y.  442.)  The  provisions  of  the 
Banking  Law  and  of  the  Tax  Law  are  absolutely  inconsistent 
with  the  theory  that  a  savings  bank  is  liable  to  taxation.  (Tax 
Law,  L.  1896,  ch.  900,  §§  2,  5.  23,  24,  27,  34,  36,  71 ;  Bank- 
ing Law,  L.  1892,  ch.  689,  §§  20,  126.) 

Gkay,   J.     The    impoitant    question,   which    this    appeal 
brings  up  for  our    consideration    and   which,  if  decided  in 
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accordance  with  the  view  taken  in  the  court  below,  will  die- 
pose  of  the  whole  case,  is  whether  the  surplus  fund  held  by  a 
savings  bank  in  this  state  is  liable  to  taxation,  or  not.  The 
opinion  of  Mr.  Justice  IIibschberg,  at  Special  Term,  upon 
which  tlie  justices  of  the  Appellate  Division  have,  in  the 
main,  rested  their  affirmance  of  this  order,  very  fully  and 
satisfactorily  covers  the  ground  of  discussion  ;  but,  because  of 
the  importance  of  the  case,  I  think  tliat  our  reasons  for  affirm- 
ing the  order  should  be  stated.  It  is  quite  apparent  that  the 
question  is  of  very  considerable  importance ;  inasnmch  as  the 
aggregate  of  the  amounts  of  surplus  funds  held  by  the  sav- 
ings banks  of  this  state  is  upwards  of  one  hundred  millions  of 
dollars  and  their  exemption  from  taxation,  necessarily,  affects, 
materially,  the  body  of  taxpayers.  Its  decision  turns  upon 
the  construction  to  be  given  to  the  provisions  of  the  statute 
under  which  exemption  from  liability  is  claimed.  That  con- 
struction is  not  to  be  influenced  by  considerations  other  than 
those  which  may  tend  to  elucidate  the  purpose  of  the  law  and 
which  bear  upon  its  just  interpretation.  All  property,  by  the 
"  Tax  Law  "  of  this  state,  is  made  liable  to  taxation  ;  except 
so  far  as  it  is  expressly  exempted  by  law.  That  is  the  gen- 
eral rule  and,  in  order  tliat  any  property  shall  be  taken  gut 
of  its  operation,  the  legislative  enactment  depended  upon  for 
exemption  must  be  in  unmistakable  terms.  No  person,  or 
property,  is  impliedl}*  exempt  from  taxation  and  it  is  the  rule 
that  where  exemption  is  claimed  the  statute  is  to  be  strictly 
construed  against  the  claimant. 

With  the  rule  in  view,  which  is  applicable  to  the  construc- 
tion of  the  statute  in  question,  let  us  consider  the  provision 
for  exemption.  It  M'as,  originally,  contained  in  section  4 
of  chapter  45t)  of  the  Laws  of  1857,  and  is  now  embodied 
in  subdivision  14  of  section  4  of  chapter  DOS  of  the  Laws 
of  1890,  which  is  known  as  the  "Tax  Law."  The  exemp- 
tion clause  reads  as  follows:  *'The  deposits  in  any  bank  for 
savings  which  are  due  depositors,  the  accumulations  in  any 
domestic  life  insurance  corporation,  held  for  the  exclusive 
benefit  of  the  insured,  other  than  real  estate  and  stocks,  now 
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liable  for  taxation ;  and  the  accumulations  of  any  incorporated 
co-operative  loan  association  upon  the  shares  of  such  associa- 
tion held  by  any  persoft."  Does  this  language  warrant  the 
view  that  the  legislature,  by  the  language,  "  the  deposits  in 
any  bank  for  savings  which  are  due  depositors,"  intended  the 
exemption  to  apply  to  only  such  amounts  as  were  credited  on 
the  books  of  the  bank  to  depositors  and  which  were  immedi- 
ately demandable  by  them  ?  Did  it  intend,  thereby,  that  the 
surplus  fund  held  by  the  bank  should  be  the  subject  of  local 
taxation  ?  Referring  to  those  provisions  of  the  Banking  Law, 
which  govern  savings  banks,  we  will  ascertain  what  is  the 
status  under  the  law  of  a  savings  bank  and  what  are  its  obli- 
gations to  its  depositors.  Section  105  of  the  Banking  Law, 
(Cliap.  689  of  the  Laws  of  1892),  authorizes  the  corporation 
to  receive  deposits  of  money,  to  invest  the  same  and  to  declare 
dividends  thereon,  and  to  prosecute  the  business  of  a  savings 
bank  only  as  provided  in  the  statute.  B}'  section  113,  it  is 
provided  that  the  sums  deposited,  together  with  the  dividends, 
or  interest,  credited  thereto,  shall  be  repaid  to  the  depositors, 
after  demand,  under  regulations  to  be  prescribed  by  the  board 
of  trustees.  Section  123  provides  that  the  trustees  shall  regu- 
late the  rate  of  interest,  or  dividends,  not  to  exceed  five  per 
centum  upon  the  deposits,  "  in  such  manner  that  depositors 
shall  receive  as  nearly  as  may  be,  all  the  profits  of  such  cor- 
poration, after  deducting  necessary  expenses  and  reserving 
such  amounts  as  the  trustees  may  deem  expedient  as  a  surplus 
fund  for  the  security  of  the  depositors,  which,  to  the  amount 
of  fifteen  per  cent  of  its  deposits,  the  trustees  of  any  such  cor- 
poration may  gradually  accumulate  and  hold,  to  meet  any  con- 
tingency or  loss  in  its  business  from  the  depreciation  of  its 
securities  or  otherwise."  It  is  further  therein  provided  that, 
"  the  trustees  of  any  such  corporation  whose  surplus  amounts 
to  fifteen  per  cent  of  its  deposits,  at  least  once  in  three  years, 
shall  divide  equitably  the  accumulation  beyond  such  author- 
ized surplus  as  an  extra  dividend  to  depositors,  in  excess  of 
the  regular  dividends  authorized."  P'urtlier,  by  other  pro- 
visions, in  the  event  of  the  dissolution  of  the  corporation, 
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(Sees.  133,  134,  135),  the  moneys  not  paid  to  depositors  must 
be  paid  to  the  superintendent  of  banks,  to  be  by  him  distrib- 
uted, under  direction  of  tlie  Supreme  Court.  These  provisions 
seem  to  make  it  clear  that  every  interest  in  the  properties  held 
by  a  savings  bank  is  vested  in  the  depositors  and  that  the  bank 
can  acquire  no  interest  therein.  I  think  that  section  123  can 
only  be  regarded  as  declaratory  of  the  ownership  of  all  the 
funds  by  the  depositors.  They  are  to  receive  all  the  profits ; 
except  that  expenses  are  to  be  deducted  and  that  there  may  be 
accumulated  a  surplus  for  their  security.  Such  a  corporation 
has  neither  capital  nor  shareholders,  and  its  only  resources 
are  the  moneys  of  depositors  and  the  income  which  may  be 
received  from  investments.  The  bank,  necessarily  from  the 
statutory  provisions,  must  be  deemed  to  hold  what  property 
it  has  for  the  benefit  of  depositors  only.  It  manages  the  same 
through  its  trustees  and  oflicers,  and  under  no  circumstances, 
and  in  no  event,  does  it,  or  do  its  trustees,  acquire  any  interest 
therein. 

The  assessment  in  this  case,  necessarily,  proceeded  upon  the 
theory  that  the  surplus  fund  belonged  to  the  bank  itself  and 
that  what  was  due  to  its  depositors  was  only  the  aggregate  of 
the  sums  credited  to  them  on  their  pass  books.  That  is  the 
position  of  the  appellants  and  they  endeavor  to  support  it  by 
the  argument  that,  as  the  depositors'  accounts  can  be  closed  at 
any  time  and  as  they  can  only  demand  that  which  stands  to 
their  credit  on  the  books,  it  must,  therefore,  follow  that  as  to 
the  surplus  fund  the  bank  is  not  their  debtor.  This  argument 
depends  upon  a  narrow  reading  of  the  exemption  clause  and 
fails  to  take  into  consideration  the  legal  status  of  the  savings 
bank  and  of  its  depositors.  The  bank  neither  earns,  nor  holds, 
anything  for  itself,  or  for  its  trustees ;  but  holds  everything 
for  the  depositors.  The  fact  that  the  surplus  represents  accu- 
mulations, and  may  not  be  immediately  paid  out,  cannot  affect 
the  question  of  the  ownership  of  the  property.  The  word 
"  deposits,"  used  in  the  statute  of  exemption,  means,  by  a  just 
interpretation,  the  total  amount  received  for  which  the  bank 
is  accountable  and  not  merely  the  identical  moneys  received 


1898.]     People  ex  rel.  Newburoh  Sav.  Bank  v.  Peck.     57 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  Gray,  J. 

from  particular  depositors.  The  surplus,  which  has  accumu- 
lated, is  a  part  of  a  fund  which  represents  the  original  deposits 
and  its  creation  is  authorized  in  contemplation  that  it  may  be 
needed  to  be  used  to  repay  tlie  depositors  the  amounts  put  in 
by  them.  {Lewis  v.  Lyrhi  Institution  for  Savings^  148  Mass. 
235 ;  Matter  of  SuffolJc  Savings  Bank^  149  ib,  1 ;  Hunting- 
ton  V.  Savings  Bank^  96  U.  S;  388.)  These  cases,  to  which 
the  learned  counsel  for  the  respondent  refers  us,  clearly  sustain 
these  propositions.  It  is  difficult  to  see  upon  what  theory  the 
appellants'  contention  could  be  sustained,  tliat  only  the  actual 
deposits,  which  are  returnable  to  depositors  upon  demand, 
are  exempt  from  taxation.  The  surplus  does  not  belong  to 
the  bank ;  for  it  holds  it  for  the  security  of  the  depositors ;  to 
whom  it  is  due  contingently  upon  the  occurrence  of  circum- 
stances requiring  its  payment  to  tlieni.  If  it  is  an  asset,  it  is, 
at  the  same  time,  to  be  treated  as  a  liability  of  the  bank. 
The  clause  in  question  evidently  regards"  deposits"  in  savings 
hanks  in  the  same  light  as  it  does  the  accumulations  of  life 
insurance  companies,  or  of  loan  associations,  and  no  greater 
reason  exists  for  taxing  the  reserves  of  savings  institutions, 
than  those  of  the  other  institutions  mentioned. 

We  are,  in  nowise,  embarrassed  by  our  previous  decisions, 
in  the  cases  of  the  New  London  Savinys  Bank  and  the 
Groton  Savings  Bank  (135  N.  Y.  231 ;  154  ih.  122).  In  the 
New  London  Savings  Bank  case,  where  the  assessment  was 
made  upon  shares  of  the  capital  stock  of  banks  in  New  York 
city,  standing  in  the  name  of  the  bank,  a  Connecticut  cor- 
poration, the  views  of  Judge  Earl,  who  delivered  the  opinion 
wliich  is  reported,  would  certainly  support  the  view  which  is 
contended  for  by  the  appellants.  But  only  one  other  member 
of  the  court  concurred  with  him  in  his  opinion  ;  while  the 
remaining  members  of  the  court  concurred  in  the  result  and 
refused  to  express  any  opinion  upon  the  question  of  the  taxa- 
tion of  deposits,  in  the  subsequent  case  of  the  Groton 
Savings  Barik^  also  a  Connecticut  corporation,  where  the 
assessment  was,  also,  upon  that  part  of  the  surplus  which  was 
invested  in  the  shares  of  capital  stock  of  New  York  city  banks, 
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the  prior  case  was  referred  to  and  it  was  observed  of  it  that 
there  was  nothing  there  to  show  that  the  depositors  had  any 
interest  whatever  in  the  surphis ;  or  that  tliey  could  ever  be 
entitled  to  it.  Judge  O'Brien,  who  delivered  the  opinion 
of  the  court  in  the  latter  case,  considered  the  provisions  of  the 
Connecticut  statute  and  observed  that  it  was  apparent  there- 
from that  the  profits  of  savings  banks  belong  in  equity  to  the 
depositors  and  are  a  part  of  the  deposits,  in  the  same  sense 
that  the  stipulated  interest  is,  or  may  be.  He  said  that  tlie 
surplus  was  within  the  equity  of  the  statute  exempting  depos- 
itors of  savings  banks  from  taxation,  and  that  "  this  surplus 
fund  is  a  debt,  or  obligation,  due  to  depositors,  just  as  much 
as  the  accumulated  interest  stipulated  to  be  paid  to  them. 
There  is  no  more  reason,  under  these  circumstances,  for  taxing 
the  surplus  fund  of  a  savings  bank  than  the  accumulations  of 
a  life  insurance  company  held  for  the  exclusive  benefit  of  the 
assured."  Neither  of  these  cases  may  be  regarded  as  conclud- 
ing us  upon  this  appeal;  but  the  reasoning  of  the  opinion  in 
tlie  latter  case,  by  reason  of  the  general  likeness  of  the  particu- 
lar features  of  the  Connecticut  statute  to  ours,  is  quite 
applicable. 

There  is  another  view,  which  favors  the  conclusion  I  think 
we  sliould  reach  in  holding  the  surplus  fund  of  a  savings  bank 
to  be  exempt  from  taxation.  By  chapter  761  of  the  I^ws  of 
1866  (Sec.  7),  the  privileges  and  francliises  of  a  savings  bank 
were  made  liable  to  local  taxation,  "  to  an  amount  not  exceed- 
ing the  gross  sum  of  their  surplus  earned."  Chapter  861  of 
the  Laws  of  1867,  amended  the  act  of  1866,  as  to  its  7th  sec- 
tion, by  allowing  the  deduction  from  the  surplus  of  the  amount 
invested  in  United  States  securities.  Both  of  these  statutes 
were  repealed  by  chapter  371  of  the  Laws  of  1875 ;  but,  in 
1882,  chapter  402  of  the  laws  of  that  year  repealed  the  act  of 
1875  and  the  act  of  1866 ;  but  did  not,  in  terms,  repeal  the 
act  of  1867.  The  appellants  contend  that,  as  a  result,  the  act 
of  1867  was  revived.  I  do  not  think  that  such  was  the  result ; 
inasnmch  as  the  repeal  of  the  act  of  1866,  which  created  the 
liability  to  taxation,  could  hardly  be  said  to  have  left  the 
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amendatory  act  of  1867  in  force  as  an  independent  enactment. 
But,  however  that  may  be,  the  revision  of  the  Banking  Law, 
in  1892,  and  of  tlie  Tax  Law  in  1896,  superseded,  as  the  entire 
statute  law  upon  the  subject,  all  antecedent  provisions  affect- 
ing savings  banks,  under  the  established  rule  of  construction. 
{Matter  of  New  York  Institution,  121  N.  Y.  234.)  Article 
III  of  the  Banking  Law  relates  exclusively  to  savings  banks ; 
but  contains  nothing  which  indicates  a  revival  of  the  statute 
of  1867 ;  while  section  183  of  the  Tax  I^w  expressly  exempts 
savings  banks  from  the  payment  of  a  tax  on  their  privileges  and 
franchises.  It  seems  to  be  a  fair,  if  not  a  plain  inference, 
from  the  course  of  legislation  referred  to,  that,  while  the  legis- 
lature at  one  time  authorized  the  local  taxing  authorities  to 
reach  the  surplus  held  by  savings  banks,  in  subsequently  with- 
drawing that  authorization,  it  must  be  regarded  as  adopting  a 
policy  of  non-taxation  in  the  case  of  savings  institutions.  The 
purpose  to  allow  local  taxation,  for  the  benefit  of  the  com- 
munity, is  to  be  deemed  abandoned.  It  is  to  be  presumed  that 
considerations  of  public  policy  have  dictated  the  exemption 
and  that  the  legislative  body  has  been  actuated  by  the  motive 
of  assuring  the  protection  of  depositors  against  the  contingen- 
cies of  losses,  or  of  depreciation  in  values.  The  only  apparent 
reason  for  questioning  the  policy  of  such  exemption  is  in  the 
magnitude  of  the  amount  of  property  affected ;  but  that  is  a 
reason  which  must  be  left  to  the  consideration  of  the  legisla- 
ture and  which  does  not  bear  upon  the  construction  of  the 
law. 

I  think  the  order  appealed  from  should  be  affirmed,  with 
costs. 

All  concur  (Martin.  J.,  in  result),  except  Parker,  Ch.  J., 
not  voting. 

Judgment  and  order  affirmed. 
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The  Standard  Fashion  Company,  Respondent,  v.  The 
Siegel-Cooper  Company  and  The  Butterick  Publishing 
Company  (Limited),  Appellants. 

1.  Equity  — ^  Specific  Performance  —  Difficulty  of  Enforcement. 
Where  a  complaint  for  specific  performance  sets  forth,  in  other  respects, 
a  good  cause  of  action  in  equity,  it  is  not  open  to  a  general  demurrer 
because  it  discloses  such  difficulties  attending  enforcement  that  the  court, 
in  the  exercise  of  its  discretion,  would  ordinarily  refuse  to  undertake  it, 
no  public  interest  being  involved. 

2.  Complaint  for  Specific  Performance  not  Demurrable  because 
Subject  to  Discretionary  Refusal  op  Relief  by  Reason  of  Diffi- 
culty OF  Enforcement.  A  complaint  for  specific  performance,  which 
sets  forth  a  lawful  contract  between  the  parties,  capable  of  performance 
by  both,  with  no  reason  for  non -performance  by  either,  readiness  to  per- 
form on  one  side,  a  refusal  to  perform  on  the  other,  and  facts  showing  no 
adequate  remedy  at  law,  is  not  demurrable  on  the  ground  that  it  does  not 
state  a  cause  of  action,  merely  because  it  discloses  a  case  which  would 
justify  a  refusal  by  the  court,  in  its  sound  discretion,  to  exercise  its  juris- 
diction to  grant  specific  performance,  for  the  reason  that  the  nature  of  the 
subject-matter  is  so  complicated  as  to  require  a  multiplicity  of  orders  by 
the  court  in  its  efforts  to  superintend  the  details  of  an  extensive  and  pccu- 
liar  business.    . 

3.  Action  for  Specific  Performance  Properly  Retained  for 
Injunction  against  Breach.  Where  a  complaint  stating  a  cause  of 
action  for  specific  performance  of  a  contract  for  business  dealings  between 
the  plaintiff  and  the  principal  defendant,  calling  for  varied  and  continuous 
acts,  also  seeks  an  injunction  to  restrain  the  breach  of  a  negative  and  sev- 
erable covenant  through  the  transaction  of  the  business  by  the  principal 
defendant  with  a  competitor  of  the  plaintiff,  joined  as  a  defendant  and 
alleged  to  be  knowingly  promoting  the  breach,  the  case  may  properly  be 
retriined  by  the  court  as  one  permitting  the  exercise  of  the  dist^retionary 
power  of  injunction,  although  specific  performance  of  the  affirmative  pro- 
visions of  the  contract  would  probably  be  impracticable  through  the  diffi- 
culty of  its  enforcement. 

Standard  Fashion  Co.  v.  Siegd-Coaper  Co.,  30  App.  Div.  564,  aflflrmed. 

(Argued  October  4,  1898;  decided  October  18,  1898. 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  July  14,  1898,  as  resettled  hy  an  order  made 
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August  19,  1898,  reversing  an  interlocutory  judgment  entered 
upon  a  decision  of  the  Special  Term  sustaining  separate 
demurrers  to  the  complaint. 

The  complaint,  after  setting  forth  the  corporate  character 
of  each  party  to  the  action,  alleges  that  the  plaintiff  and  the 
defendant,,  the  Butterick  Publishing  Company,  are  rivals  and 
competitors  in  the  business  of  preparing  and  selling  paper 
dress  patterns  and  designs ;  that  the  defendant,  the  Siegel- 
Cooper  Company,  is  engaged  in  the  business  of  selling  at 
retail  all  articles  required  by  people  for  consumption  and  use, 
and  that  it  occupies  and  carries  on  the  greatest  department 
store  in  the  world,  covering  half  a  block  in  the  city  of  New 
York;  that  on  the  16th  of  July,  1897,  the  plaintiff  and  the 
Siegel-Cooper  Company  entered  into  an  agreement  of  which, 
omitting  the  formal  parts,  tlie  following  is  a  copy  : 

"  The  Siegel-Cooper  Company  is  hereby  appointed  an  agent 
for  the  sale  of  Standard  patterns  and  Standard  fashion  publi- 
cations for  a  term  of  two  years  from  the  date  the  contract 
goes  into  effect  —  and  said  term  to  be  extended  from  year  to 
year  thereafter  until  closed  by  three  months'  notice  in  writing 
by  either  party,  to  be  given  within  thirty  days  after  said  two 
years  or  any  one  year  thereafter. 

"  The  Standard  Fashion  Company  agrees  to  conduct  at  its 
own  expense  and  risk  a  pattern  department  on  the  ground 
floor  of  the  Siegel-Cooper  Company's  store  on  Sixth  avenue 
and  18th  street,  New  York  city,  said  Standard  Fashion  Com- 
pany furnishing  its  own  employees,  such  employees  to  be  sub- 
ject to  the  employees'  rules  of  the  Siegel-Cooper  Company. 
The  Standard  Fashion  Company  further  agrees  to  furnish, 
free  of  charge,  not  less  than  two  hundred  and  fifty  thousand 
eight-page  fashion  sheets,  of  the  kinds  sold  at  ten  dollars  per 
thousand  to  the  Siegel-Cooper  Company,  per  annum  as  long 
as  this  contract  continues,  and  to  print  the  advertisements  of 
said  Siegel  Cooper-Company  on  front  and  back  thereof  with- 
out charge,  to  be  changed  monthly  if  so  desired ;  such  fashion 
sheets  to  be  distributed  by  the  Siegel-Cooper  Company  from 
its  store,  or  from  pattern  counter  or  any  other  of  the  business, 
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witliout  expense  to  the  Standard  Fashion  Company.  The 
Siegel-Cooper  Company  to  furnish  wrapping  paper  and  twine, 
free  delivery  and  other  store  facilities.  Said  Siegel-Cooper 
Company  agrees  not  to  sell,  or  allow  to  be  sold  on  its  premises 
during  the  duration  of  this  contract,  any  other  make  of  paper 
patterns. 

"  Siegel-Cooper  Company  agrees  to  pay  over  to  the  Standard 
Fashion  Company  two-thirds  of  all  the  moneys  received  from 
the  sale  of  patterns  and  fashion  publications,  making  weekly 
settlements  with  the  Standard  Fashion  Company,  said  Siegel- 
Cooper  Company  to  make  no  charge  for  cashiering.  The 
remaining  one-third  to  be  the  remuneration  of  said  Siegel- 
Cooper  Company  for  the  permission  to  the  Standard  Fashion 
Company  to  conduct  said  department. 

"  The  said  Siegel-Cooper  Company  agrees  to  allow  the  use 
of  the  present  pattern  fixtures  and  tlie  present  position  for 
paper  patterns,  but  in  case  a  change  of  location  should  be 
deemed  advisable,  such  new  location  not  to  be  less  prominent, 
nor  to  occupy  less  space  than  the  present  one,  except  between 
Thanksgiving  and  Christmas  of  each  year. 

"  This  contract  to  go  into  eifect  either  on  September  12th  or 
December  12th,  1897,  according  to  the  choice  of  said  Siegel- 
Cooper  Company,  such  choice  depending  upon  the  question  of 
whether  the  contract  between  the  said  Siegel-Cooper  Company 
and  tlie  Butterick  Publishing  Company,  now  existing,  will  be 
terminated  in  September  or  December  of  this  year. 

''The  Standard  Fashion  Coftipany  agrees  to  assume  all  risk 
of  loss  by  fire,  water,  etc.,  or  risk  of  theft  or  other  unforeseen 
damage  to  or  destruction  of  pattern  stock,  and  to  hold  the 
Siegel-Cooper  Company  harmless  in  that  respect.  Said  Siegel- 
Cooper  Company  to  make,  at  tlie  expense  of  the  Standard 
Fashion  Company,  frequent  mention  of  the  fact  that  they  are 
agents  for  the  sale  of  the  Standard  Patterns  in  its  daily  New 
York  nevvsj)aper  advertisements,  and  also  to  allow  reasonable 
display  of  attractive  show  cards  and  signs  furnished  by  the 
Standard  Fashion  Company  and  subject  to  the  approval  of 
said  Siegel-Cooper  Company  at  convenient  places  in  its  store. 
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the  expense  of  such  signs  to  be  entirely  borne  by  the  Standard 
Fashion  Company." 

The  complaint  further  alleges  that  said  agreement  "as 
defendant,  the  Siegel-Cooper  Company,  well  knew,  at  the 
time  it  was  entered  into,"  was  for  the  purpose  of  securing  to 
the  plaintiff  the  great  advantage  and  prestige  to  be  obtained 
from  the  sale  of  its  paper  patterns  exclusively  in  said  store 
and  to  prevent  the  Siegel-Cooper  Company  from  selling  or 
allowing  to  be  sold  on  its  premises  any  make  of  paper  patterns 
other  than  those  of  the  plaintiff.  After  alleging  willingness 
to  perform  on  its  part  the  plaintiff  alleged  refusal  to  perform 
on  the  part  of  the  Siegel-Cooper  Company,  and  that  it  has 
entered  into  an  agreement  with  its  co-defendant  to  sell  in  said 
store  the  paper  patterns  made  by  the  Butterick  Publishing 
Company  during  the  whole  or  part  of  the  term  of  the  agree- 
ment made  with  the  plaintiff;  that  it  has  given  notice  that  it 
will  not  sell  the  paper  patterns  of  the  plaintiff,  nor  allow  the 
plaintiff  to  sell  its  paper  patterns  in  said  store,  nor  permit 
plaintiff  to  enter  or  occupy  said  store  or  any  part  thereof ; 
that  the  Butterick  Publishing  Company  knew  of  said  agree- 
ment with  the  plaintiff  and  induced  the  Siegel-Cooper  Com- 
pany to  break  the  same,  promising  to  save  it  liarmless  against 
any  recovery  by  the  plaintiff  on  account  of  the  said  breach, 
and  to  defend  at  its  own  expense  any  action  brought  on  account 
thereof ;  that  the  plaintiff  will  be  put  to  irreparable  loss  and 
injury  if  the  Siegel-Cooper  Company  is  suffered  to  break  its 
agreement ;  that  it  will  be  damaged  in  its  business  if  that  com- 
pany sells  the  patterns  of  the  Butterick  Publishing  Company, 
the  rival  and  competitor  of  the  plaintiff,  by  loss  of  the  pres- 
tige aforesaid,  as  well  as  by  the  loss  of  receipts  from  the  sales 
of  its  patterns  in  said  store  in  a  manner  altogether  impossible 
to  be  compensated  for  in  an  action  for  money  damages,  and 
that  in  no  place  can  the  plaintiff  obtain  the  same  advantages 
for  the  sale  of  its  patterns  as  in  said  store. 

The  relief  demanded  is  that  the  Siegel-Cooper  Company  be 
required  to  specifically  perform  its  contract  with  the  plaintiff, 
and  that  both  defendants  be  restrained  from  selling  in  said 
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Store  any  paper  patterns  except  those  made  by  the  plain tiflp 
*' from  December  12th,  1897,  to  December  12th,  1899,  and 
for  three  months  thereafter."  There  is  also  a  prayer  for  dam- 
ages and  general  relief. 

The  separate  demurrers,  interposed  to  this  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  were  sustained  at  Special  Term,  but  upon 
appeal  the  Appellate  Division  reversed  the  interlocutory  judg- 
ment entered  below,  holding  that,  while  the  plaintiff  could  not 
have  a  specific  performance  of  the  contract,  as  it  would  impose 
too  great  a  burden  upon  the  court,  still,  it  was  entitled  to  an 
injunction  to  enforce  the  negative  covenant  of  the  Siegel- 
Cooper  Company  that  it  would  not  sell  or  allow  to  be  sold  on 
its  premises,  during  the  duration  of  the  contract,  any  other 
make  of  paper  patterns.  The  defendants  appealed  to  this 
court  by  permission  of  the  Appellate  Division,  which  certified 
the  following  question :  "  Does  the  complaint  in  this  action 
state  facts  constituting  a  cause  of  action  against  eitlier  of  the 
defendants  ? " 

Edward  C.  Perkins  and  Thomas  M.  Dehevoise  for  appel- 
lants. It  does  not  appear  from  the  complaint  that  there  is  no 
adequate  remedy  at  law.  {McIIenry  v.  Jewett^  90  N.  Y.  58 ; 
T,  dk  P,  li.  Co.  V.  Marshall,  136  U.  S.  393,  405 ;  Dickinson 
V.  Hart,  142  K  Y.  183  ;  Wakeman  v.  W.  &  IF.  M,  Co,,  101 
N^.  Y.  205  ;  BagUy  v.  Smith,  10  N.  Y.  489 ;  Dart  v.  Lalm- 
beer,  107  N.  Y.  664;  Taylor  v.  Bradhy,  39  N.  Y.  129; 
Burden  Co,  v.  Leverick,  37  Fed.  Rep.  67;  Masterton  v. 
Mayor,  etc,  7  Plill,  61 ;  Taylor  Co,  v.  Ilatchsr  Co,,  39  Fed. 
Rep.  440.)  Whether  there  is  an  adequate  remedy  at  law  or 
not,  the  contract  is  not  one  of  which  a  court  of  equity  will 
grant  specific  performance.  (22  Am.  &  Eng.  Ency.  of  Law, 
1002 ;  Fargo  v.  N,  Y.  cfe  N,  E,  R,  R,  Co,,  3  Misc.  Rep.  205 ; 
Beck  V.  Allison,  56  X.  Y.  366 ;  Marlle  Co,  v.  Ripley,  10 
Wall.  339  ;  Gervais  v.  Edwards,  2  Dr.  &  AV.  80  ;  Blockett 
V.  Bates,  L.  R.  [1  Ch.  App.]  117;  Suburban  Coiist,  Co.  v. 
Naugh,  70  111.  App.  384;  Hills  v.  CroU,  2  Phil.  60;  P.   C. 
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JS.  B.  Co.  V.  C.  i&  T.  R.  B,  Co.,  13  Ohio  St.  545 ;  Jiich- 
mond  V.  Dvbuque,  33  Iowa,  422,  480 ;  Buck  v.  Smithj  29 
Mich.  166 ;  PoweU  D.  S.  C.  Co.  v.  Diff  Vail  Co.,  L.  R. 
[9  Ch.  App.]  331;  Lindley  on  Part.  §  475;  CoUyer  on 
Part.  §  250 ;  Story  on  Part.  §§  188,  224.)  The  court  below 
erred  in  holding  that  it  could  enforce  the  specific  perform- 
ance of  a  single  term  of  the  contract  by  enjoining  the  sale 
of  any  patterns  but  the  plaintiflfs.  (Curtis  Eq.  Prec.  415, 
LI.;  Buck  V.  Smith,  29  Mich.  166;  Brett  v.  E.  I.  &  L. 
S.  Co.,  2  H.  ife  M.  404;  Steinau  v.  Gas  Co.,  48  Ohio 
St.  324 ;  Pom.  Spec.  Perf.  §  25 ;  Pickering  v.  Bishop 
of  Ely,  2  Y.  &  C.  C.  C.  249  ;  Rosa  v.  Union  Pac.  R.  R. 
Co.,  1  Woolw.  C.  C.  R.  26 ;  Blackett  v.  Bates,  L.  R.  [1  Ch.] 
117 ;  Mair  v.  Himalaya  Tea  Co.,  L.  R.  [1  Eq.]  411 ;  Pom. 
Eq.  Juris.  §  1341;  Merchant  Tr.  Co.  v.  Banner,  L.  R.  [12 
Eq.]  23 ;  De  Rivajinoli  v.  Corsetti,  4  Paige,  264 ;  Sanquirico 
V.  Benedctti,  1  Barb.  315 ;  Strohridge  Lith.  Co.  v.  Crane,  35 
N.  Y.  S.  R.  473 ;  Bronk  v.  Riley,  50  Hun,  489.) 

James  W.  Gerard  and  John  M.  Bowers  for  respondent. 
The  negative  covenant  not  to  permit  any  other  patterns  to  be 
sold,  entitles  the  plaintiff  to  the  injunctive  relief  sought  in 
the  complaint.  (5  Bisp.  Eq.  577 ;  High  on  Inj.  416  ;  Wait's 
Act.  &  Def.  693;  Singer  v.  U.  B.  H.  Co.,  1  Holmes, 
253 ;  Lumley  v.  Wagner,  1  De  G.,  M.  &  G.  604 ;  Godard 
V.  Wilde,  17  Fed.  Rep.  846 ;  W.  U.  T.  Co.  v.  U.  P.  R.  Co., 
3  Fed.  Rep.  429 ;  W.  U.  T.  Co.  v.  St.  J.  &  W.  R.  R.  Co.,  3 
Fed.  Rep.  434 ;  Chicago,  etc.,  R.  R.  Co.  v.  N.  Y.  etc.,  R. 
R.  Co.,  24  Fed.  Rep.  521 ;  W.  U.  T.  Co.  v.  Rogers,  42  N. 
J.  Eq.  311 ;  Lacy  v.  Houck,  12  Wkly.  L.  B.  [Ohio]  209;  6 
Wait's  Pr.  162  ;  Daly  w.  Smith,  \^  How.  Pr.  150;  Met.  Ex. 
Co.  y.  Ward,  25  Abb.  N.  C.  393 ;  Canary  v.  Russell,  30 
N.  Y.  Supp.  122;  Davies  v.  Racer,  72  Hun,  43.)  The  plain- 
tiff has  no  adequate  remedy  at  law.  {^Pratt  v.  Montegrlffo^ 
10  N.  Y.  Supp.  904.)  The  court  should  decree  specific  per- 
formance of  the  agreement.  (Waterman  on  Spec.  Perf. 
§§  1,  6;  Luml&y  v.  Wagner,  1  De  G.,  M.  &  G.  618;  3 
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Pars,  on  Cont.  352.)  The  defendant,  the  Butterick  Publishing 
Company,  was  properly  made  a  defendant  in  this  action. 
{Strobridge  Lith,  Oo.  v.  Crwne^  12  N.  Y.  Supp.  834.) 

Vann,  J.  Contracts  which  require  the  performance  of 
varied  and  continuous  acts,  or  the  exercise  of  special  skill, 
taste  and  judgment,  will  not,  as  a  general  rule,  be  enforced  by 
courts  of  equity,  because  the  execution  of  the  decree  would 
require  such  constant  superintendence  as  to  make  judicial  con- 
trol a  matter  of  extreme  difficulty.  {Marble  Co.  v.  Ripley^ 
10  Wall.  339,  358;  Beck  v.  Allison,  56  N.  Y.  366,  370;  Ger- 
vais  V.  Edwards,  2  Dr.  &  W.  80 ;  Blackett  v.  Bates,  L.  R. 
[I  Ch.  App.]  117:  Fargo  v.  N.  Y.  cfe  N,  E.  R.  E.  Co.,  3 
Misc.  Rep.  205;  Pomeroy  Spec.  Per.  §  312;  Fry  Spec.  Per. 
§  69.)  An  exception  to  this  rule,  founded  upon  the  rights  of 
the  public  rather  than  those  of  the  plaintiff,  obtains  with  ref- 
erencs  to  contracts  relating  to  the  management  and  control  of 
railroads  and  other  agencies  of  transportation  which  enjoy 
special  privileges  conferred  by  statute  and  promote  the  gen- 
eral welfare.  {Joy  v.  St.  Louis,  138  U.  S.  1,  47 ;  Prospect 
Park  (&  C.  I.  B.  R.  Co.  v.  Coney  Island  dk  B.  R.  R.  Co.,  144 
N.  Y.  152.)  When  the  inconvenience  of  the  courts  in  acting 
is  more  than  counterbalanced  by  the  inconvenience  of  the  pub- 
lic if  they  do  not  act,  the  interest  of  the  public  will  prevail.  • 
But,  even  if,  upon  a  trial  of  the  action,  specific  performance 
of  the  contract  in  its  entirety  were  refused  as  impracticable, 
still  the  bill  should  be  retained  as  one  permitting  an  injunc- 
tion, in  the  sound  discretion  of  the  court,  to  restrain  the 
defendants  from  violating  the  negative  and  severable  cove- 
nant of  the  Siegel-Cooper  Company  that  it  would  not  "sell, 
or  allow  to  be  sold  on  its  premises  during  the  duration  of  this 
(the)  contract  any  other  make  of  paper  patterns  "  than  those 
of  the  plaintiff.  The  learned  Appellate  Division,  one  of  the 
judges  dissenting,  overruled  the  demurrers  on  this  ground, 
holding  that  the  court  should  extend  its  remedy  as  far  as  it  is 
able  and  thus  prevent  the  principal  defendant  not  only  from 
making  money  by  breaking  its  agreement,  but  from  inflicting 
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a  double  wrong  upon  the  plaintiff  by  depriving  it  of  the  right 
to  Bell  and  conferring  that  right  on  a  bnsiness  competitor. 
We  think  this  is  a  sonnd  and  just  conclusion,  because  it  will 
compel  the  Siegel-Cooper  Company  to  either  perform  its 
agreement,  or  lose  all  benefit  from  breaking  it  and  at  the 
same  time  will  shield  the  plaintiff  from  part  of  the  loss  caused 
by  the  breach,  if  persisted  in.  {Lundey  v.  Wagner^  1  De  Gex, 
M.  &  G.  604 ;  Donnell  v.  Bennett,  L.  K.  [22  Ch.  Div.]  835 ; 
Montague  v.  Flockton,  L.  R.  [16  Eq.]  189 ;  Singer  Sewing- 
Machine  Co,  v.   Union  Button-hole  <6  E.  Co,,  1  Holmes,  253  ; 

Chicago  &  A,  R,  Co,  v.  N,  J",  L,  E,  &  IF.  R,  Co,,  24  Fed. 
Rep.  516,  521 ;  Ooddardv,  Wilde,  17  Fed.  Rep.  846 ;  WeaUm 

Union  Tel,  Co,  v.  Union  Pacific  R,  Co,,  3  Fed.  Rep.  423, 
429 ;  Western  Union  Tel,  Co.  v.  Rogers,  42  N.  J.  Equity, 
311.)) 

The  injunction,  when  granted,  may  not  be  absolute,  but  may 
be  based  on  some  equitable  condition  that  will  prevent  either 
party  from  taking  advantage  of  the  other,  such  as  the  waiver 
by  the  plaintiff  of  the  breach  of  the  contract  by  the  principal 
defendant.  The  question  raised  by  the  demurrer  does  not 
relate  to  any  matter  of  discretion  or  propriety,  but  to  the 
power  of  the  court  to  grant  any  relief,  conditional  or  other- 
wise. We  are  satisfied  with  the  opinion  below  upon  the  subject, 
and  should  adopt  it  as  our  own  without  comment,  but  for  a 
point,  not  thus  far  considered,  which  seems  to  us  a  conclusive 
answer  to  the  demurrers,  and  which,  if  overlooked,  might 
lead  to  some  confusion.  The  action  is  for  the  specific  per- 
formance of  a  lawful  contract,  duly  executed  by  both  tlie 
parties  thereto.  It  is  capable  of  performance  by  both,  and 
there  is  no  reason  for  non-performance  by  either.  A  court  of 
equity  has  jurisdiction  of  such  actions,  and  the  complaint  sets 
forth  the  contract  —  readiness  to  perform  on  one  side,  a  refusal 
to  perform  on  the  other,  and  facts  showing  no  adequate 
remedy  at  law.  A  complete  cause  of  action  is,  therefore, 
alleged,  and  the  only  reason  for  not  awarding  general  relief 
to  the  plaintiff  is  that  its  nature  is  so  complicated  as  possibly 
to  require  a  multiplicity  of  orders  by  the  court  in  its  efforts 
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to  superintend  the  details  of  an  extensive  and  peculiar  busi- 
ness. This  fact  does  not  deprive  the  court  of  jurisdiction,  but 
justifies  a  refusal  in  its  sound  discretion  to  exercise  it.  It  con- 
fers no  right  upon  either  party.  The  court  does  not  refuse  to 
act  because  the  defendants  object  to  its  acting,  for  it  would 
refuse,  under  the  circumstances,  if  both  parties  requested  it  to 
proceed;  but  it  refuses  because  the  execution  of  its  decree 
would  require  protracted  supervision.  It  is  the  difficulty  of 
enforcing,  not  of  rendering  judgment,  that  causes  it  to  hesi- 
tate. The  office  of  a  demurrer  is  to  sweep  away  a  defective 
pleading,  and  in  the  case  before  us  it  attacks  the  substance  of 
the  complaint ;  yet  the  complaint  is  good  in  substance,  for  it 
sets  forth  a  cause  of  action  in  equity.  While  it  is  true  that 
the  court,  in  its  discretion,  may  not  hear  the  cause,  or,  after  a 
hearing,  may  refuse  relief  owing  to  the  difficulty  of  enforcing 
its  decree,  still  this  does  not  make  the  complaint  defective,  nor 
authorize  a  general  demurrer,  which  "  must  be  founded  upon 
the  absolute,  certain  and  clear  proposition  that,  taking  the 
charges  ift  the  bill  to  be  trqe,  the  bill  would  be  dismissed  at  • 
the  hearing."  (Beach  on  Equity  Practice,  §  225.)  Upon  the 
facts  before  us,  it  is  in  the  power  of  the  court  to  enforce  the 
agreement  the  same  as  in  the  case  of  railroad  contracts,  but 
the  difficulties  attending  the  enforcement  are  so  great  that  the 
court  would  ordinarily  refuse  to  undertake  it,  as  there  is  no 
public  interest  involved.  As  tliero  was  complete  jurisdiction 
and  a  perfect  cause  of  action  against  both  defendants,  tlie 
demurrers  must  be  overrultMl.  {Ooat8W07*th  v.  Lehigh  Valley 
IL  Co.,  156  N.  Y.  451.) 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs,  and  the  question  certified  answered  in  the 
affirmative. 

All  concur. 

Order  aflSrmed. 
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In  the  Matter  of  the  Application  of  John  Grab,  Kespondent, 
for  the  Appointment  of  Commissioners  to  Ascertain  Amount 
of  Damages  to  which  Applicant  is  Entitled  by  Reason  of 
Change  of  Grade;  The  Village  of  New  Eochelle, 
Appellant. 

Appeax.  —  Order  AppoiNTmi^  Comkissioners  to  Ascertain  Damages 
FROM  CiiANGB  OF  Qradb  OF  VtLLAOE  STREET.  An  Order  of  the  Appel- 
late Division,  affirming  an  order  of  the  Special  Term  appointing  commis- 
sioners to  ascertain  the  damages  of  a  property  owner  by  reason  of  a 
change  of  grade  of  a  village  street,  although  made  in  a  special  proceeding 
is  not  a  final  order,  and  therefore  (Code  Civ.  Pro.  §  190)  is  not  appeal- 
able as  of  right  to  the  Court  of  Appeals. 

Matter  of  Orab,  81  App.  Div.  610,  appeal  dismissed. 

(Submitted  October  5,  1B98;  decided  October  18,  1898.) 

Appeal  from  an  order  of ,  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  15, 1898,  afBrrning  an  order  of  the  Special  Ternj  appoint- 
ing commissioners  to  ascertain  the  amount  of  damage  sustained 
by  respondent  by  reason  of  the  change  of  the  grade  of  a 
street  in  front  of  his  property  in  the  village  of  New  Rochelle, 
Westchester  county. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  Addison  Young  for  appellant.  The  order  appealed  from 
is  a  final  order  in  a  special  proceeding,  and  as  it  finally  deter- 
mines and  upholds  the  special  proceeding,  it  is  reviewable  by 
the  Court  of  Appeals.  (Code  Civ.  Fro.  §  190 ;  People  ex  rel. 
V.  Campbell,  152  N.  Y.  55 ;  Peri  v.  N.  Y.  a  (&  IL  R.  R. 
72.  Co,,  152  N.  Y.  526 ;  Matter  of  City  of  Utica,  73  Hun, 
256 ;  Matter  of  Broadway  d&  S.  A.  R,  R.  Co.,  69  Ilun,  275.) 

John  J.  Crennan  and  Michael  J,  Tierney  for  respondent. 
The  appeal  to  this  court  from  the  order  of  the  Appellate 
Division,  affirming  the  order  of  the  Special  Term  appointing 
commissioners,  should  be  dismissed,  as  it  is  not  an  order  finally 
determining  the  proceeding.     (Code  Civ.  Pro.  §  190,  subd.  1 ; 
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People  ex  rel.  v.  Smith,  24  Hun,  m ;  85  N.  Y.  628 ;  Mer- 
riam  v.  TT.  cj&  P.  Lith.  Co.,  155  N.  Y.  136 ;  Jewelers^  Merc. 
Agency  v.  Rothschild,  155  N.  Y.  255 ;  People  ex  rel.  v.  Bar- 
ker, 155  N.  Y.  308 ;   Tan  Arsdale  v.  King,  155  N.  Y.  325.) 

Per  Curiam.  John  Grab,  the  owner  of  real  estate  in  the 
village  of  New  Rochelle,  claiming  to  be  aggrieved  by  a 
change  of  grade  in  the  street  in  front  of  his  property,  insti- 
tuted this  proceeding  for  the  purpose  of  securing  damages 
which  lie  claimed  to  have  sustained.  Such  proceedings  were 
had  therein  that  the  court,  at  Special  Term,  appointed  three 
commissioners  to  ascertain  the  amount  of  the  damages.  From 
that  order  an  appeal  was  taken  to  the  Appellate  Division, 
second  department,  where  it  was  affirmed,  and  from  that 
order  a  further  appeal  was  taken  to  this  court. 

The  appeal  must  be  dismissed,  for  while  the  order  is  in  a 
special  proceeding,  it  is  not  a  final  order  and,  therefore,  this 
court  has  not  jurisdiction  to  review  it.  (Code  Civil  Pro- 
cedure, §  190.) 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


The  People  of  the  State  of  New  York  ex  rel.  The  New 
York  Loan  and  Improvement  Company,  Appellant,  v. 
James  A.  Roberts,  Comptroller  of  the  State  of  New  York, 
Respondent. 

1.    COKPORATTON    FRANCHISE   TaX  —  STATUTE    OF  LIMITATIONS.      The 

six  years  Statute  of  Limitations  (Code  Civ.  Pro.  §  382)  runs  against  an 
action  for  tlie  collection  of  a  corporation  franchise  tax  under  the  Corpora- 
tion Tax  Law  (L.  1880,  ch.  642,  as  amended),  from  the  accruing  of  the 
liability  for  the  annual  tax,  on  the  fifteenth  day  of  January  in  each  year, 
notwithstanding  the  additional  reme<ly  of  collection  hy  warrant  afforded 
by  the  amendment  of  1885  (Ch.  501) ;  and  the  two  years  statute  (Code, 
§  384)  applies  to  an  action  for  penalties  for  non-payment  of  the  tax. 

2.  Revision  of  Comptroller's  Account  —  Taxes  Uncollectible  by 
Reason  of  Statute  of  Limitations.  When,  on  an  application  to  the 
comptroller  to  revise  an  account  stated  by  him  for  franchise  taxes  under 


1898.]  Pkople  ex  bel,  N.  Y.  L.  &  I.  Co.  v.  Roberts.        71 
N.  Y.  Rep.]  Statement  of  case. 

tbe  act  of  1880  (Cb.  543)  as  amended,  it  is  made  to  appear  that  the  account 
includes  taxes,  the  liability  for  which  accrued  more  than  six  years  before 
the  assessment,  and  penalties,  the  liability  for  which  accrued  more  than 
two  years  before  the  assessment,  which  taxes  and  penalties  would  there- 
fere,  by  operation  of  the  Statute  of  Limitations,  be  unenforceable  by  action, 
he  must  resettle  the  account  by  striking  off  such  uncollectible  taxes  and 
penalties. 
PeopU  ex  rd.  N.  T.  L.  dt  I.  Co.  v.  BoberU,  22  App.  Div.  630,  reversed. 

(Argued  October  8,  18»8  ;  decided  October  25,  1898.) 

Appeal  from  an  order  and  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  tlie  third  judicial  department, 
entered  February  17,  1898,  conlirming,  on  certiorari,  a  decis- 
ion of  the  comptroller  of  the  state  of  New  York  in  assessing 
certain  taxes  upon  the  relator,  under  the  Corporation  Tax  Law 
(L.  1880,  ch.  642,  as  amended). 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Sherman  EvarU  for  appellant.  The  Statute  of  Limitations 
would  have  been  a  complete  bar  to  a  suit  brought  in  Novem- 
ber, 1894,  for  the  collection  of  the  taxes  imposed  for  the  years 
ending  November  1,  1886,  and  November  1,  1887,  and  as  the 
statute  of  1880  was  originally  enacted  a  tax  could  not  be  fixed 
by  the  comptroller  after  the  Statute  of  Limitations  had  run. 
(Code  Civ.  Pro.  §§  380,  382,  384,  389 ;  PeopU  v.  S,  F.  IL  G. 
Co.,  92  N.  Y.  383 ;  Matter  of  Bahcock,  115  N.  Y.  450 ;  Run- 
deU  V.  Lakey,  40  N.  Y.  513 ;  State  v.  Y,  J.  S.  M.  Co.,  14 
Nev.  220;  San  Francisco  v.  Jones,  20  Fed.  Rep.  188 ;  State 
V.  County  of  Kings,  125  N.  Y.  312.)  It  was  not  the  inteur 
tion  by  the  amendment  to  the  act  (L.  1885,  ch.  501)  giving 
the  additional  remedy  by  warrant  to  enlarge  the  time  within 
which  the  tax  could  lawfully  be  fixed.  {San  Francisco  v. 
Jones,  20  Fed.  Rep.  188;  Dieffenhach  v.  Roch,  112  N.  Y. 
621 ;  Da/oidson  v.  Horn,  47  Hun,  5 1 ;  Waltermire  v.  West- 
over,  14  N.  Y.  16 ;  Hann  v.  Culver,  73  Hun,  109  ;  Butler  v. 
Johnson,  111  N.  Y.  204;  RolerU  v.  Ely,  113  N.  Y.  128.) 

Theodore  E.  Hancock  for  respondent.  The  claims  of  the 
state  against  this  corporation  for  unpaid  taxes  are  not  barred 
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by  any  of  the  Statutes  of  Limitations.  (Code  Civ.  Pro.  §§  1, 
2,  3,  414,  3333,  3334  ;  Matter  of  Dodd,  27  N.  Y.  632,  633 ; 
People  ex  rel.  v.  Heathy  20  How.  Pr.  307 ;  Matter  of  Board  of 
CharitieSy  76  Hun,  74 ;  6  Angell  on  Lim.  §§  1,  36 ;  People 
V.  OMert,  18  Johns.  227,  228  ;  U.  S.  v.  White,  2  Hill,  59  ; 
Peopl-e  V.  Herkimer,  4  Cow.  345 ;  In  re  Receivership  of 
Col,  Ins,  Co,,  3  Keyes,  123 ;  People  ex  rel,  v.  Campbell,  88 
Hun,  527 ;  People  ex  rel,  v.  WempU,  133  K  Y.  617 ;  State 
V.  Seaboard  cfe  R,  R,  Co,,  52  Fed.  Rep.  450.)  The  fact  that 
the  predecessors  of  the  present  comptroller  omitted  or  neglected 
to  impose  a  tax  upon  this  corporation  for  some  of  the  years 
under  consideration  cannot  be  urged  as  a  bar  or  defense  to  the 
proceedings  of  Comptroller  Roberts  in  imposing  a  corporation 
tax.  {V,  S,  i&  P,  R,  R,  Co,  v.  Dennis,  116  U.  S.  665.) 
The  relator  is  a  corporation  organized  under  the  laws  of  the 
state  of  New  York  and  bound  to  pay  a  franchise  tax  in  accord- 
ance with  the  provisions  of  the  New  York  Corporation  Tax 
Laws.  {People  ex  rel,  v.  WempU,  129  N.  Y.  558 ;  People 
ex  rel,  v.  Roberts,  152  N.  Y.  62.)  The  value  of  the  capital 
stock  of  this  corporation  as  lixed  by  the  comptroller,  and 
the  amount  of  tax  imposed,  were  not  excessive,  and  it  is  the 
settled  rule  that  the  determination  of  the  comptroller  upon 
these  questions  must  stand  unless  it  is  clearly  shown  to  have 
been  erroneous.  {People  ex  rel.  v.  Wemple,  129  N.  Y.  558  ; 
People  ex  rel,  v.  Wemple,  131  N.  Y.  64;  People  ex  rel,  v. 
Wemple,  138  N.  Y.  1 ;  People  ex  rel,  v.  Wemple,  150  N.  Y. 
46  ;  People  v.  Campbell,  88  Hun,  544 ;  People  ex  rel,  v. 
Wemple,  138  N.  Y.  582  ;  People  ex  rel,  v.  Roberts,  90  Hun, 
637 ;  SherriU  v.  Hewitt,  36  N.  Y.  S.  R.  321.) 

Gray,  J.  The  relator  is  a  domestic  business  corporation. 
In  November,  1894,  the  comptroller  of  the  state,  pursuant  to 
the  provisions  of  the  Corporation  Tax  Law,  appraised  the 
value  of  its  capital  stock  and  stated  a  tax  thereon  for  the  nine 
years  ending  November  Ist,  1895,  not  including  the  year  end- 
ing November  Ist,  1893.  Thereupon,  the  relator  made  appli- 
cation to  the  comptroller  for  a  revision  and  readjustment  of 
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the  account  of  taxes  for  which  it  was  assessed  ;  but,  upon  the 
reliearing,  which  was  thereupon  had,  the  comptroller  deter- 
mined adversely  to  the  application.  This  determination  of 
the  comptroller  was  brought  under  review  by  writ  of  certiorari 
before  the  Appellate  Division  of  the  third  department^  where 
it  was  affirmed. 

Upon  this  appeal,  which  was  taken  by  the  relator  from  the 
order  of  affirmance,  the  contention  of  the  appellant  is  limited 
to  the  question  of  whether,  within  the  provisions  of  the  Cor- 
poration Tax  Law,  the  Statute  of  Limitations  may  not  operate 
npon  the  comptroller  in  assessing  taxes  for  past  years  and  pen- 
alties for  non-payment.  On  its  behalf,  it  is  argued  that,  as  the 
Statute  of  Limitations  would  have  been  a  complete  bar.  to  a 
suit  brought  by  the  comptroller  for  the  collection  of  the  taxes 
imposed  for  the  two  years  ending  November  Ist,  1886,  and 
November  1st,  1887,  and  for  penalties  for  the  six  years  ending 
November  Ist,  1891,  the  assessment  made  included  taxes  and 
penalties  which  could  not  have  been  lawfully  demanded. 

By  the  provisions  of  the  Tax  Law,  (Sec.  195),  upon  an 
application  to  the  comptroller  for  the  revision  and  read- 
justment of  an  account  of  taxes,  if  it  is  made  to  appear 
"that  any  such  account  included  taxes,  or  other  charges, 
which  could  not  have  been  lawfully  demanded,  *  *  *  he 
shall  resettle  the  same  according  to  law  and  the  facts,  and 
charge  or  credit,  as  the  case  may  require,  the  difference,  if 
any,  resulting  from  such  revision  or  resettlement,"  etc.  Turn- 
ing to  the  Code  of  Civil  Procedure,  we  find  that  it  provides 
that  certain  actions  must  be  commenced  within  certain  periods 
after  the  cause  of  action  has  accrued.  When  the  action  is  to 
recover  upon  a  liability  created  by  statute,  the  period  of  limi- 
tation is  placed  at  six  years,  and  where  the  action  is  to  recover 
a  penalty  to  the  People  of  the  state  it  is  two  years.  It,  also, 
provides  that  the  limitations  so  prescribed  "  apply  alike  to 
actions  brought  in  the  name  of  the  People  of  the  state,  or  for 
their  benefit,  and  to  actions  by  private  persons."  (Sees.  380, 
382, 384,  389.)  Now  as  the  Corporation  Tax  Law  stood,  prior 
to  its  amendment  in  1885,  the  remedy  for  the  collection  of  a 
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tax  upon  the  capital  stock  of  a  corporation  was  by  suit  brought 
by  the  attorney-general  at  the  instance  of  the  comptroller.  In 
the  year  1885,  by  amendment,  the  comptroller  was  given  the 
right,  in  addition  to  such  an  action,  to  issue  a  warrant  directed 
to  the  sheriff  for  the  collection  of  the  tax.  So  that,  in  the 
present  condition  of  the  law,  the  comptroller  has  two  reme- 
dies to  enforce  the  payment  of  the  tax  which  he  has  assessed. 
The  important  question  to  be  determined  is  whether  the 
Statute  of  Limitations  is  to  be  given  any  effect,  when  the 
comptroller's  assessment  is  objected  to,  by  way  of  an  applica- 
tion to  him  for  revision  and  readjustment  of  the  accounts  under 
the  Tax  Law.  Inasmuch  as  the  limitations  prescribed  by  the 
Code  are  expressly  made  applicable  to  actions  brought  in  the 
name  of  the  People,  or  for  their  benefit,  we  are  not  embarrassed 
by  considerations  of  any  immunity  of  the  state  from  Statutes 
of  Limitations.  If  the  limitations  prescribed  by  the  Code  so 
operated  upon  the  claim  of  the  state  for  the  taxes  in  question, 
that  the  comptroller  could  not  have  maintained  an  action  to 
enforce  it,  was  it  not  his  duty  to  have  resettled  the  account 
accordingly,  upon  the  application  made  to  him  by  the  relator  ! 
If  it  included  taxes  which  could  not  have  been  recovered  for 
in  an  action,  can  it  fairly  be  said  that  they  were  the  subject  of 
a  lawful  demand  ?  Is  this  not  true,  upon  the  consideration  of 
the  provisions  of  the  act  in  question?  The  tax  which  is 
imposed  upon  every  corporation  is  made  a  liability,  the  amount 
of  which  is  fixed  by  its  condition  at  the  close  of  the  business 
on  October  SIst  of  the  year  and  which  is  made  due  and  pay- 
able into  the  state  treasury  on  or  before  the  15th  day  of  Janu- 
ary in  each  year.  (Tax  Law  1896,  sees.  189,  194.)  At  the 
latter  date,  the  corporation  has  incurred  an  obligation  to  the 
state,  which  the  comptroller,  if  nothing  in  the  nature  of  legal 
proceedings  has  occurred  to  delay  him,  may  enforce  by  action 
or  warrant.  As  an  officer  of  the  state,  charged  with  the  duty 
to  assess  and  to  collect  a  tax  which  remains  unpaid,  he  is  given 
very  extensive  and  summary  powers  in  that  respect.  Is  there 
any  reason,  in  the  event  of  a  neglect  on  his  part  to  perform 
the  duty  with  which  he  is  charged,  that  the  state  should  not 
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suffer  to  the  extent  that  that  neglect  may  subject  the  claim  to 
the  bar  of  the  statute  ?  Although  the  corporation  has  a  duty  to 
perform  in  making  a  report  of  its  condition,  upon  which  the 
comptroller  is  to  act  in  assessing  the  tax  to  be  paid,  its  failure  tp 
do  so  devolves  upon  that  officer  the  duty,  and  he  is  fully 
empowered,  to  examine  into  its  affairs  and,  thereupon,  to  make 
the  proper  assessment  (Sec.  192).  It  is  his  duty  to  take  action 
upon  the  corporation's  obligation.  The  corporation  was  under 
a  statutory  liability  and  if  the  comptroller  does  not  take  the 
steps  to  fix  the  amount  of  the  tax  and  to  demand  its  payment, 
until  after  the  lapse  of  time  which  would  constitute  a  bar  to 
a  recovery  by  action,  can  it  be  said  that  it  could  be  "  lawfully 
demanded  ? "  That  is  the  requirement  of  the  statute  and  if 
the  condition  cannot  be  met,  how  is  the  comptroller  warranted 
in  refusing  to  resettle  an  account  of  taxes,  when,  as  to  all  or 
some,  the  bar  of  the  statute  has  fallen  against  their  collection  ? 
It  must  be  borne  in  mind  that  the  statute  is  peculiar  in  its 
provisions.  The  tax,  which  is  imposed  upon  a  corporation,  is 
not  made  a  lien  upon  its  property  ;  but  constitutes  an  obliga- 
tion, for  the  enforcement  of  which  remedies  are  prescribed, 
which  the  comptroller  of  the  state  may  avail  himself  of.  As 
an  obligation,  it  should  be  regarded  in  the  same  light  as  are 
the  obligations  of  individuals,  in  view  of  the  general  operation 
of  the  Statute  of  Limitations,  and,  if  not  enforceable  at  law, 
as  in  the  case  of  an  individual  obligation,  then  it  may  not  be 
'*  lawfully  demanded,"  within  the  just  meaning  of  the  Cor- 
poration Tax  Law.  There  is  no  reason  why  the  "  Statute  of 
Repose "  should  not  be  given  its  full  and  beneficent  effect, 
when  the  stat«  is  a  claimant,  under  the  provisions  of  the  act, 
as  fully  as  in  the  case  of  private  persons. 

When  the  comptroller  of  the  state  was  applied  to  for  a 
revision  and  readjustmeut  of  the  account  of  taxes  rendered  to 
the  relator,  he  was  confronted  with  the  fact  that,  as  to  two  of 
the  earlier  years  in  the  account,  no  action  could  have  been 
maintained  for  their  recovery,  by  reason  of  the  bar  of  the 
statute  and,  therefore,  that  they  could  not  be  lawfully 
demanded.    That  is  to  say,  there  existed  a  legal  defense  to  the 
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enforcement  by  him  of  the  taxes  aseessed  for  periods  more 
tlian  six  years  prior  to  his  official  action.  It  cannot  well  be 
maintained,  and  I  do  not  understand  that  it  is  argued  on 
behalf  of  the  comptroller,  if  the  bar  of  the  statute  operated  to 
defeat  an  action,  that,  by  giving  the  additional  remedy  by  war- 
rant, the  time  was  enlarged  within  wliich  a  tax  could  be.  law- 
fully assessed.  This  additional  remedy  was  given  in  1885  and 
nothing  in  the  amended  law  tends  to  show  that  it  was  the 
intention  of  the  legislature,  thereby,  to  extend  the  comptroller's 
time  to  fix  a  tax  and  to  leave  that  time  absolutely  unlimited. 
The  statute  continues  to  contain  the  provision  for  the  bring- 
ing of  an  action  by  the  attorney-general  at  the  instance  of  the 
comptroller,  to  recover  the  amount  of  any  account,  and  it 
seems  to  me  clear,  where  two  remedies  are  given  for  the 
enforcement  of  a  party's  rights,  the  one  by  action  and  the 
other  by  a  summary  method,  that  the  latter  cannot  be  avail- 
able if  an  action  is  barred  by  statute.  No  reason  appears  for 
inferring  from  the  additional  remedy  given  by  warrant  an 
intention  to  extend  the  time  of  the  comptroller  to  assess  the 
tax.  The  effect  of  the  amendment  was,  simply,  to  afford  a 
summary  remedy  of  collection  by  the  comptroller,  not  to 
extend  his  time  to  act. 

However  this  question  is  looked  at,  it  seems  to  me,  as  long 
as  the  Statute  of  Limitations  is  made  expressly  applicable  to 
the  state,  as  well  as  to  private  suitors,  that  it  cannot  be  within 
the  power  of  the  comptroller  to  fix  a  tax,  to  the  collection  of 
which  a  legal  defense  exists  under  the  Statute  of  Limitations. 
That  cannot  be  made  the  subject  of  a  lawful  demand,  which 
is  incapable  of  enforcement  by  the  remedy  provided  and  that 
test  seems  to  give  point  and  applicability  to  section  195  of  the 
Tax  Law,  governing  the  proceedings  for  revision. 

On  behalf  of  the  comptroller,  it  is  argued  that  the  Statute 
of  Limitations  does  not  apply  ;  because  the  statute,  authorizing 
the  comptroller  to  state  an  account  for  taxes  due  the  state  and 
to  entertain  an  application  for  the  revision  and  adjustment  of 
the  account,  does  not  bring  such  proceedings  within  the  cate- 
gory of  actions,  or  special  proceedings,  under  the  Code  of 
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Civil  Procedure.  But  that  does  not  meet  the  point  of  the 
contention  ;  which  is  whether  it  is  not  made  the  duty  of  the 
comptroller,  having  stated  an  account  of  taxes,  in  which  were 
included  some,  the  liability  for  which  accrued  more  than  six 
years  before,  and  which,  therefore,  would  be  unenforceable  by 
action,  by  operation  of  the  Statute  of  Limitations,  upon  an 
application  for  a  revision,  when  the  inability  to  enforce  such 
taxes  is  made  to  appear,  to  resettle  his  account  "  according  to 
law  and  the  facts,"  by  striking  off  the  uncollectible  taxes  and 
giving  credit  to  the  corporation  for  the  difference,  as  the  statute 
provides  shall  be  done.  The  effect  of  the  Statute  of  Limitations, 
which  is  sought  to  be  given  here,  is  not  that  it  operated  as  a  bar 
to  the  proceedings  of  the  comptroller  for  the  statement  of  the 
account  of  taxes,  or  upon  the  application  for  revision  and  read- 
justment ;  but  that  it  constituted  such  a  legal  defense  to  the 
recovery  of  certain  of  the  taxes  claimed  to  be  due,  as  made  them 
no  longer  the  subject  of  a  lawful  demand,  when  the  objection 
was  taken.  The  construction,  which  I  think  should  be  given  to 
the  Corporation  Tax  Law,  accords  with  a  reasonable  and  just 
view  of  the  relative  duties  and  obligations  of  the  state  and  of 
corporations  formed  under  its  laws.  To  hold  that  the  time  is 
absolutely  unlimited,  within  which  the  state  officer  can  assess  a 
corporation  for  taxes,  would  be  hareh  and  quite  without  the 
spirit  and  the  letter  of  the  law.  A  corporation,  which,  whether 
for  some  apparently  satisfactory  reason,  or  not,  has  remained  in 
the  past  nnassessed,  may  be  intolerably  harassed  by  future 
claims,  without  other  reason  than  under  some  new  view  of  its 
obligation. 

It  results  from  the  views  which  have  been  expressed  that  it 
was  equally  incompetent  for  the  comptroller  to  assess  penalties 
for  more  than  two  years  prior  to  the  date  of  the  assessment, 
when  a  recovery  of  the  same  could  not  be  had  by  action. 

I  think  that  the  order  and  judgment  of  the  court  below  and 
the  determination  of  the  comptroller  should  be  reversed  and 
that  it  should  be  remitted  to  the  comptroller  to  readjust  the 
account  of  taxes  and  penalties,  in  accordance  with  the  princi- 
ple of  our  decision. 
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All  concur,  except  Bartlett,  Martin  and  Vann,  JJ.,  who 
dissent  upon  the  ground  that,  assuming  the  Statute  of  Limi- 
tations applies  to  this  proceeding,  it  does  not  begin  to  run 
against  the  state  until  the  tax  is  due,  and  the  remedy  to  pro- 
ceed by  action  or  warrant  is  complete. 

Judgment  and  order  reversed,  etc. 


In  the  Matter  of  the  Application  of  the  Taxpayers  and 
Freeholders  of  the  Village  of  Plattsburgh  for  a  Sum- 
mary Investigation  into  the  Financial  Affairs  of  the  Village 
of  Plattsburgh. 

Alfred  Guibord  and  Others,  Appellants ;  L.  W.  Bromley 
and  Others,  Taxpayers  of  the  Village  of  Plattsburgh, 
Respondents. 

1.  Appeal  —  Order  on  Investigation  into  Financial  Affairs  of 
Village.  An  order  made  by  a  justice  of  the  Supreme  Court,  and 
affirmed  by  the  AppeUate  Division,  determining,  as  a  result  of  the  investi- 
gation, a  summary  investigation  into  the  financial  affairs  of  a  village, 
instituted  by  taxpayers  and  freeholders,  under  the  General  Municipal 
Law  (L.  1892,  ch.  685,  §  3),  is  reviewable  by  the  Court  of  Appeals,  as  a 
final  order  in  a  special  proceeding. 

2.  Village  Charter  —  Payments  by  Trustees  in  Excess  of  Sum 
Raised  during  Year.  A  provision  in  a  village  charter,  that  the  trustees 
may  raise  in  each  year  a  specified  sum  for  the  purpose  of  constructing 
sewers,  does  not  prohibit,  or  render  illegal,  payments  by  the  trustees  in 
excess  of  that  sum  during  any  one  year,  with  money  belonging  to  the 
sewer  fund,  for  sewers  actually  constructed  in  previous  y«irs. 

8.  Excess  and  Deficiency  in  Village  Funds.  A  provision  in  the 
charter  of  a  village  which  lias  other  sources  of  revenue  besides  taxes,  that 
whenever  there  shall  be  an  excess  of  money  in  any  particular  fund  in  any 
one  year  raised  by  tax,  the  trustees  may  apply  such  excess  to  supply  any 
deficiency  that  may  exist  in  any  other  fund,  refers  not  to  a  deficiency 
caused  by  non-payment  of  taxes  but  to  a  deficiency  arising  from  the  rea- 
sonable wants  and  necessities  of  the  village  and  the  expenditure  of  a  par- 
ticular fund. 

4.  Public  Health  Law  —  Municipal  Charters  Affected  by.  The 
provision  of  the  Public  Health  Law  (L.  1898,  ch.  661,  §  30),  that  all 
expenses  incurred  by  any  local  board  of  health  in  the  performance  of  the 
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duties  imposed  by  law  shall  be  a  charge  upon  the  municipality,  to  be 
audited,  levied,  collected  and  paid  in  the  same  manner  as  other  municipal 
charges,  must  be  regarded  as  in  the  nature  of  an  amendment,  or  at  least  a 
part,  of  all  municipal  charters. 

6.  Local  Health  Board —  £xfense  op  Guarding  ACr ainst  Contagious 
Disease.  When  a  local  board  of  health  incurs  expense  in  the  perform- 
ance of  the  duty  imposed  by  the  Public  Health  Law  (§  24),  in  guarding 
against  the  introduction  of  contagious  or  infectious  diseases,  or  in  the  iso- 
lation of  infected  persons  or  things,  or  in  providing  suitable  places  for  the 
care  of  the  sick  who  cannot  otherwise  be  provided  for,  it  becomes  the  duty 
of  the  municipal  authorities  to  comply  with  the  order  of  the  board  of 
health  in  that  regard,  whether  there  is  any  provision  to  that  effect  in  the 
charter  or  not. 

6.  Method  of  Procedure  Required  bt  Charter.  The  Public 
Health  Law  does  not  abrogate  methods  of  procedure  required  by  munic- 
ipal charters,  such  as,  for  instance,  a  requirement  that  no  sewer  exceeding 
twenty  rods  in  length  shall  be  constructed  without  advertising. 

7.  Expert  Investigator  op  Village  Finances.  In  a  summary  pro- 
ceeding, under  the  statute,  for  the  investigation  of  the  financial  affairs  of 
a  village,  it  is  not  proper  to  appoint  one  of  the  complainants  as  an  expert 
to  make  the  investigation,  at  least  without  the  consent  of  all  parties. 

8.  Costs  op  Investigation.  The  costs  of  such  an  investigation  pro- 
ceeding, if  any  are  awarded,  must  be  restricted,  by  force  of  section  8240 
of  the  Code  oL  Civil  Procedure,  to  those  allowed  for  similar  services 
in  an  action. 

9.  Timely  Objection  TO  Costs.  When  the  first  opportunity  to  object 
to  the  costs  of  such  an  investigation,  or  to  raise  any  question  as  to  the 
amount,  is  afforded  by  the  service  or  publication  of  the  final  order 
aw^arding  costs,  a  party  who  then  objects  by  appeal  cannot  be  held  guilty 
of  laches  or  be  considered  to  have  waived  the  right  to  question  the  allow- 
ance of  costs. 

Matter  of  Taxpayers  of  Plattsburgh,  27  App.  Div.  358,  reversed, 

(Argued  October  8,  1898;  decided  October  25,  1898.) 

Appeal  by  Alfred  Guibord  and  others  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  March  28,  1898,  affirming  an 
order  made  by  a  justice  of  the  Supreme  Court  declaring 
certain  acts  of  the  appellants  as  officers  of  the  village  of 
Plattsburgh  illegal,  restraining  the  payment  of  certain  claims 
against  the  village  and  imposing  upon  such  officers  the  costs  of 
the  proceeding. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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S.  Z.  Wheeler  for  appellants.  The  appellants  are  interested 
in,  and  affected  by,  the  proceeding  and  the  order  made,  so  as 
to  entitle  tliem  to  review  the  determination.  (Code  Civ.  Pro. 
§  1294 ;  Chase  v.  Chase,  96  N.  Y.  373,  379 ;  People  ex  rel.  v. 
CarUr,  119  N.  Y.  557;  Moore  v.  City  of  Albany,  98  N.  Y. 
396-410;  Chamberlain  v.  Taylor,  105  N.  Y.  185,  196;  Peo- 
ple ex  rel,  v.  Jones,  110  N.  Y.  509  ;  People  ex  rel.  v.  Sackett, 
15  App.  Div.  293 ;  People  ex  rel.  v.  Town,  1  App.  Div.  127- 
130 ;  People  ex  rel.  v.  Campbell,  152  N.  Y.  51 ;  People  ex 
rel.  V.  Gilmore,  88  N.  Y.  626.)  The  justice  below  erroneously 
tinds  that  whatever  was  paid  out  over  the  amount  permitted 
to  be  raised  by  the  charter  was  an  illegal  payment.  (L.  1890, 
ch.  322,  tit.  7,  §§  1,  9.)  The  justice  below  is  in  error  in  his 
conclusion  that  the  amount  raised  by  the  village  by  tax  in  any- 
one year  cannot  lawfully  be  applied  to  the  payment  of  a  debt 
lawfully  and  properly  incurred  in  a  previous  year.  (L.  1890, 
ch.  322,  tit.  7,  §  3.)  The  judge  below  reached  an  erroneous 
conclusion  when  he  decided  that  the  board  of  trustees  had 
illegally  audited  the  bill  of  the  board  of  health  for  bills  prior 
to  1896,  and  the  bill  of  the  same  board  for  $1,600  for  the  year 
1896.  (L.  1893,  ch.  661;  1  K.  S.  [9th  ed.]  798,  803,  §§  24, 
30 ;  Roe  v.  City  of  Flint,  16  N.  W.  Rep.  887.)  The  costs 
incurred  by  the  taxpayers  on  the  investigation  were  errone- 
ously taxed,  without  notice  and  in  a  lump,  and  the  appellants 
were  ordered  to  pay  such  costs,  and  execution  was  awarded 
therefor  against  them  severally.  (1  R.  S.  581,  §  3 ;  People 
ex  rel.  v.  Comrs.,  5  Abb.  [N.  C]  144 ;  Matter  of  City  of 
Brooklyn,  148  N.  Y.  107 ;  Matter  of  R.  cfe  S.  R.  R.  Co.,  55 
X.  Y.  145 ;  Matter  of  P.  E.  Pub.  School,  86  N.  Y.  396 ; 
Code  Civ.  Pro.  §  2140,  subd.  3  ;  Lossee  v.  EUis,  13  Hun,  655- 
657.)  With  respect  to  the  appellant  Alfred  Guibord,  the 
proceedings  were  wholly  irregular,  and  the  imposition  of  costs 
without  the  slightest  warrant  in  law,  and  as  to  him  the  order, 
in  whole  and  in  detail,  should  be  reversed.  (Charter,  L.  1890, 
ch.  322,  tit.  3,  §  4 ;  tit.  4,  §  2 ;  tit.  5,  §  1 ;  People  ex  rel.  v. 
Brvsh,  64  N.  Y.  S.  R.  139 ;  146  N.  Y.  60 ;  Code  Civ.  Pro. 
§  190,  subd.  1 ;  PeopU  y.  Am.  Z.  cfe  T.  Co,  150  K  Y.  117, 
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120 ;  Peri  v.  N.  Y.  C.  dk  IL  R.  R.  R.  Co.,  152  N.  Y.  621, 
526.) 

Royal  Corbin  for  respondent.  The  Appellate  Division 
nnanimonsl^  sustained  the  findings  of  fact  sought  to  be 
reviewed,  and  the  Court  of  Appeals  will  not  review  such  pro- 
ceedings in  a  special  proceeding.  (152  N.  Y.  417.)  The  pro- 
ceeding was  analagous  to  an  action.  There  were  issues,  w^it- 
nesses,  testimony  and  determination,  and  yet  no  exceptions- 
were  taken  either  to  findings  of  fact  or  findings  of  law.  The 
appeal  presents  nothing  in  particular,  but  seeks  to  review  the 
whole  case  as  if  in  a  trial  court.  The  General  Rules  of  Practice 
apply.  (Code  Civ.  Pro.  §  1361.)  The  act  is  a  remedial  stat- 
ute, and  should  be  liberally  construed  to  effect  its  intent.  (53 
Hun,  181.)  The  third  order  was  proper.  It  forbade  pay- 
ment of  claims  of  1896  out  of  moneys  raised  for  1897.  (L. 
1890,  ch.  322,  tit.  7,  §  3;  119  K  Y.  290.)  The  orders  were 
within  the  discretionary  power  of  the  justice  below.  (155  N. 
Y.  623.)  The  order  fixing  costs  and  directing  payment  was 
proper.  {Stanton  v.  Town  of  Taylor^  19  N.  Y.  Supp.  43;  14 
Civ.  Pro.  Rep.  399 ;  110  N.  Y.  667 ;  97  N.  Y.  610 ;  94  N.  Y, 
655 ;  41  N.  Y.  362.)  The  appellant  Guibord  claims  he  should 
not  be  charged  with  any  costs.  He  was  made  a  party  to  the 
proceeding.  He  did  not  appear.  In  the  Appellate  Division 
he  claimed  he  was  not  present  or  represented  below.  Being 
in  default  he  has  no  right  to  appeal.  He  cannot  pass  by  the 
court  below  and  make  the  appellate  court  the  court  of  origi- 
nal jurisdiction.  (20  Johns.  282 ;  151  N.  Y.  511 ;  L.  1890,  ch. 
322,  tit.  4,  §  1 ;  tit.  5,  §§  1,  3.)  The  notices  of  appeal  do  not 
distinctly  specify  any  intermediate  orders  to  be  reviewed. 
(Code  Civ.  Pro.  §  1301.) 

O'Brien,  J.  This  was  a  summary  proceeding  instituted 
before  one  of  the  justices  of  the  Supreme  Court  under  section 
3  of  the  General  Municipal  Law  (L.  1892,  ch.  685),  which 
provides  as  follows :  "  If  twenty -five  freeholders  in  any  town 
or  village  shall  present  to  a  justice  of  the  Supreme  Court  of 
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the  judicial  district  in  which  such  town  or  village  is  situated, 
an  affidavit,  stating  that  they  are  freeholders  and  have  paid 
taxes  on  real  property  w^ithin  such  town  or  village  within  one 
year,  that  they  have  reason  to  believe  that  the  moneys  of  such 
town  or  village  are  being  unlawfully  or  corruptly  expended, 
and  the  grounds  of  their  belief,  such  justice,  upon  ten  days' 
notice  to  the  supervisor,  and  the  officers  of  the  town  dis- 
bursing the  funds  to  which  such  moneys  belong,  or  the  trustees 
and  treasurer  of  the  village,  shall  make  a  summary  investiga- 
tion into  the  financial  affairs  of  such  town  or  village,  and  the 
accounts  of  such  officers,  and,  in  his  discretion,  may  appoint 
experts  to  make  such  investigation,  and  may  cause  the  result 
thereof  to  be  published  in  such  manner  as  he  may  deem 
proper. 

"  The  costs  incurred  in  such  investigation  shall  be  taxed  by 
the  justice,  and  paid,  upon  his  order,  by  the  officers  whose 
expenditures  are  investigated,  if  the  facts  in  such  affidavit  be 
substantially  proved,  and  otherwise  by  the  freeholders  making 
such  affidavit.  If  such  justice  shall  be  satisfied  that  any  of 
the  moneys  of  such  town  or  village  are  being  unlawfully  or 
corruptly  expended,  or  are  being  appropriated  for  purposes  to 
which  they  are  not  properly  applicable,  or  are  ira  providently 
squandered  or  wasted,  he  shall  forthwith  grant  an  order 
restraining  such  unlawful  or  corrupt  expenditure,  or  such 
other  improper  use  of  such  moneys." 

On  the  24th  of  February,  1897,  twenty-five  freeholders  and 
taxpayers  of  the  village  made  and  presented  to  the  justice  an 
affidavit  charging  in  substance  that  they  had  reason  to  believe 
that  the  moneys  of  the  village  were  being  unlawfully  expended. 
It  was  not  charged  that  they  were  corruptly  expended  or 
improvidently  squandered  or  wasted.  The  charges  were  wholly 
based  upon  the  ground  of  illegal  action,  in  that  the  trustees  had 
incurred  expenses  beyond  the  amount  which  they  were  autho- 
rized to  raise  by  taxation,  and  had  incurred  debts  beyond  the 
limitations  of  the  village  charter. 

Upon  this  affidavit  and  notice,  served  therewith,  the  justice 
appointed  the  10th  day  of  March,  1897,  for  a  hearing.     The 
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hearing  was  had  at  considerable  length,  and  at  its  conclusion 
the  justice  made  a  report  in  the  form  of  an  order,  in  which 
he  found  that  certain  payments  of  money  made  by  the  trus- 
tees were  illegal  and  contrary  to  the  limitations  of  the  charter, 
and  that  certain  debts  and  obligations  had  been  created  and 
audited  which  were  illegal.  He  also  made  an  order  restrain- 
ing the  village  treasurer  from  paying  any  of  the  debts  so  ille- 
gally created,  or  any  of  the  costs  of  the  proceedings. 

The  investigation  related  wholly  to  past  transactions ;  that 
is,  to  expenditures  that  had  be^n  made  during  the  three  years 
previous  to  the  institution  of  the  proceedings.  It  was  not 
claimed  that  the  trustees  were,  at  the  time  of  the  institution 
of  the  proceedings,  actually  engaged  in  squandering  or  mis- 
appropriating the  moneys  of  the  village,  or  that  they  contem- 
plated any  such  action  in  the  future.  Inasmuch  as  the  order 
of  the  learned  judge  convicted  the  trustees  of  illegal  pay- 
ments of  moneys  for  the  restoration  of  which  they  were  per- 
sonally liable,  and  of  contracting  debts  which,  if  not  binding 
upon  the  village,  were  upon  themselves  personally,  and  since 
the  treasurer  of  the  village  was  restrained  from  paying  the 
claims  of  certain  of  its  creditors  who  had  no  hearing  as  to 
the  validity  of  the  claims  or  any  opportunity  to  be  heard,  the 
decision  may,  in  the  future,  prove  to  be  of  considerable  prac- 
tical importance  to  the  parties  in  interest. 

The  first  question  to  be  considered  is,  whether  the  order  of 
the  learned  justice,  which  has  been  affirmed  at  the  Appellate 
Division,  is  reviewable  in  this  court.  I  think  it  is.  It  was  a 
special  proceeding  authorized  by  statute,  and  although  it 
authorized  the  judge  to  proceed  summarily,  it  must  be  classed 
as  a  special  proceeding,  and  the  order,  which  was  the  result  of 
the  investigation,  must,  therefore,  be  classed  as  a  final  order 
in  a  special  proceeding  and,  hence,  reviewable  here.  For  the 
reasons  already  stated,  if  it  appears  that  the  order  is  the  result 
of  the  application  of  erroneous  principles  or  rules  of  law  with 
respect  to  the  duties  and  obligations  of  the  trustees  and  vil- 
lage officers  in  the  administration  of  their  trust,  or  an  errone- 
ous construction  of  the  charter,  it  should  not  be  permitted  to 
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stand.  In  the  body  of  the  order  itself  the  reasoning  and  legal 
conclusions  of  the  learned  judge  are  found.  In  fact,  the  order 
itself  assumes  the  form  of  an  elaborate  opinion  by  the  learned 
judge  with  respect  to  the  law  and  the  facts  involved  in  the 
investigation,  and  on  a  careful  examination  of  the  grounds 
and  reasoning  upon  which  he  proceeded  and  which  are 
involved  in  the  order,  I  think  he  applied  rules  and  principles 
to  the  questions  before  him  altogether  too  strict  and  in  some 
respects  erroneous  in  point  of  law. 

Without  further  reference  to  the  facts  it  will  bo  quite  suf- 
ficient to  state  briefly  the  points  disclosed  by  the  order  in 
which  there  is,  as  we  think,  legal  error. 

I.  One  'of  the  fundamental  rules  laid  down  by  the  learned 
judge  and  upon  which  the  order  largely  rests  is  the  proposi- 
tion that  the  trustees  acted  illegally  in  paying  out  from  the 
proper  village  fund,  debts  chargeable  to  that  fund  but  con- 
tracted during  previous  years.  For  instance,  the  charter  pro- 
vides that  the  trustees  may  raise  by  taxation  in  each  year  a 
sum  not  to  exceed  $3,000  for  the  purpose  of  constructing 
necessary  sewers.  The  order  under  review  shows  that  dur- 
ing the  year  1896  the  trustees  paid  out  more  than  that  sum, 
but  the  excess  was  for  sewers  actually  constructed  during  that 
and  previous  years,  which  had  not  yet  been  paid  for.  I  do 
not  think  this  can  be  said  to  be  an  illegal  payment.  It  may 
happen  in  a  perfectly  honest  and  prudent  administration  of 
village  affairs  that  the  trustees  may  be  required  by  the  local 
board  of  health  to  construct  in  some  one  year  sewers  costing 
$6,000,  whereas  they  have  raised  only  $3,000  to  pay  for  them ; 
but  if  in  the  next  year  they  should  conclude  not  to  construct 
any  sewers  at  all,  they  would  have  in  the  treasury  $3,000 
applicable  to  the  payment  of  the  expense  of  constructing 
sewers.  I  have  no  doubt  that  they  may  legally  pay  out  this 
money  for  the  balance  due  and  unpaid  on  sewers  constructed 
in  previous  years,  and  what  is  true  with  regard  to  sewers  or 
the  sewer  fund,  is  equally  true  of  many  of  the  other  funds 
referred  to  in  the  order.  There  is  no  prohibition  in  the 
charter  against  paying  an  honest  debt  incurred  during  preyi- 
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one  years,  from  the  proper  fund  when  there  is  money  in  the 
treasury,  although  the  debt  was  not  contracted  during  the 
year  when  the  payment  was  made. 

II.  It  is  provided  by  the  charter  that  whenever  there  shall 
be  an  excess  of  money  in  any  particular  fund  in  any  one  year 
raised  by  tax,  the  trustees  have  power  to  apply  such  excess  to 
supply  any  deficiency  that  may  exist  in  any  other  fund.  The 
learned  judge  in  his  report  limits  the  application  of  this  pro- 
vision to  cases  where  there  is  a  deficiency  in  some  particular 
fund  in  consequence  of  non-payment  of  taxes  or  otherwise,  and 
he  holds  it  has  no  application  when  the  amount  of  the  par- 
ticular fund  has  been  raised  by  taxation  and  paid  into  the 
treasur3\     His  position  is  that  then  there  can  be  no  deficiency. 

We  think  that  is  altoajether  too  narrow  a  construction  of 
the  statute.  The  village  has  other  sources  of  revenue  besides 
taxes.  It  seems  there  is  paid  into  the  treasury  each  year  con- 
siderable sums  of  money  for  tines,  licenses  and  other  privileges 
for  which  the  village  is  entitled  to  charge.  The  deficiency 
referred  to  in  the  statute  is  not  a  deficiency  caused  by  non-pay- 
ment of  taxes,  but  one  arising  from  the  reasonable  wants  and 
necessities  of  the  village  and  the  expenditure  of  a  particular 
fund.  That  is  to  say,  if  the  trustees  should  be  of  the  opinion 
that  instead  of  spending  $3,000  for  sewers,  they  should  spend 
$4,000,  and  there  is  an  excess  over  and  above  the  nec.essities 
of  the  current  year  in  the  general  fund  or  any  other  fund,  of 
that  amount,  arising  from  these  miscellaneous  sources,  it  is, 
we  think,  perfectly  competent  for  the  trustees  to  use  that 
excess  to  construct  sewers  or  for  any  other  purpose  that  in 
their  judgment  and  discretion  is  for  the  best  interests  of  the 
village. 

III.  The  debts  created  and  audited,  and  which  the  learned 
judge  found  had  been  illegally  created,  or  a  large  part  of  them, 
were  due  to  the  action  of  the  trustees  of  the  village,  in  prior 
years,  although  the  board  under  investigation  had  audited  the 
claims  and  presumptively  were  willing  to  pay  them.  These 
debts  amounted  in  the  aggregate  to  something  over  $11,000. 
About  one-half  of  this  debt  was  due  to  the  prevalence  of  an 
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epidemic  in  the  village,  which  the  local  board  of  health  under- 
took to  suppress.  The  health  board  directed  the  trustees  to 
quarantine  certain  places  and  persons  supposed  to  be  infected 
and  dangerous  to  the  community,  and  they,  or  the  board  itself, 
midertook  to  do  it  and  thus  contracted  the  debts,  claims  or 
obligations  already  mentioned,  and  which  they  subsequently 
audited.  I  do  not  think  the  auditing  of  these  claims  consti- 
tutes illegal  action  on  the  part  of  the  trustees. 

The  General  Public  Health  Law  (L.  1893,  ch.  661)  provides 
as  follows : 

"  Every  such  local  board  of  health  shall  guard  against  the 
introduction  of  contagious  and  infectious  diseases  by  the  exer- 
cise of  proper  and  vigilant  medical  inspection  and  control  of 
all  persons  and  things  arriving  in  the  municipality  from  infected 
places,  or  which  from  any  cause  are  liable  to  communicate 
contagion.  It  shall  require  the  isolation  of  all  persons  and 
things  infected  with  or  exposed  to  such  diseases,  and  provide 
suitable  places  for  the  treatment  and  care  of  sick  persons  who 
cannot  otherwise  be  provided  for.     *     *     *  "     (§  24.) 

"  All  expenses  incurred  by  apy  local  board  of  health  in 
the  performance  of  the  duties  imposed  upon  it  or  its  members 
by  law,  shall  be  a  charge  upon  the  nmnicipality,  and  shall  be 
audited,  levied,  collected  and  paid  in  the  same  manner  as  the 
other  charges  of,  or  upon,  the  municipality  are  audited,  levied, 
collected  and  paid."     (§  30.) 

This  provision  of  the  general  law  must  be  regarded  as  in 
the  nature  of  an  amendment  or  at  least  a  part  of  all  municipal 
charters.  The  charter  of  this  village,  it  is  true,  contains  no 
provision  authorizing  the  trustees  to  raise  money  or  to  contract 
debts  for  the  purpose  of  suppressing  disease  or  preserving  the 
public  health,  but  the  general  laws  of  the  state  make  it  their 
duty  to  comply  with  the  orders  of  the  local  board  of  health  in 
this  respect,  and  when  that  board  incurs  expense  in  the  per- 
formance of  its  duty  in  guarding  against  the  introduction  into 
the  village  of  contagious  or  infectious  diseases,  or  in  the  isola- 
tion of  persons  or  things  infected  with  or  exposed  to  such 
diseases,  or  in  providing  suitable  places  for  the  treatment  and 
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care  of  the  sick  who  cannot  otherwise  be  provided  for,  it 
becomes  the  duty  of  the  municipal  authorities  to  comply  with 
the  order  whether  there  is  any  provision  to  that  effect  in  the 
charter  or  not.  So  we  think  the  strict  view  taken  bv  the 
courts  below  with  reference  to  the  powers  of  the  trustees  in 
this  respect  is  erroneous. 

IV.  There  are  some  other  provisions  of  the  charter  under 
which  acts  of  the  trustees  condemned  by  the  report  can  be 
justified  only  by  a  very  liberal  construction  of  the  law  with 
respect  to  the  powers  of  village  officers  acting  in  an  emergency 
for  the  public  good  ;  for  instance,  the  charter  requires  that  no 
sewer  exceeding  twenty  rods  in  length  shall  be  constructed 
without  advertising.  It  seems  that  the  trustees  of  this  village 
did  construct  sewers  of  a  greater  length,  without  the  necessary 
advertisement,  and  while  it  is  not  claimed  that  there  was  any 
fraud  or  corruption  in  these  transactions,  and  it  is  not  claimed 
that  the  village  has  not  had  the  benefit  of  every  dollar  spent 
in  that  regard,  yet  in  this  respect  the  trustees  probably 
exceeded  their  powers.  It  is  true  a  part  of  them  were 
constructed  under  the  direction  of  the  local  board  of  health 
as  a  preventative  of  an  epidemic  then  existing  in  the  village 
or  apprehended.  It  was  an  emergency,  no  doubt,  that  called 
for  prompt  and  vigorous  action,  but  all  that  could  be  had  by 
compliance  with  the  charter,  and  if  the  trustees  under  these 
circumstances  did  construct  sewers  longer  than  specified  in 
the  charter,  it  was  at  least  a  technical  disregard  of  tlie  law. 
They  could  have  held  the  orders  of  the  board  of  health  in 
abeyance  until  the  expiration  of  the  time  provided  by  the 
charter  for  advertising.  The  General  Health  Law  of  the  state 
is  an  exercise  by  the  legislature  of  the  police  power,  but  it 
does  not  abrogate  methods  of  procedure  required  by  municipal 
charters,  and  when  the  trustees  of  this  village  constructed  the 
Bowel's  in  question  under  its  direction,  without  reference  to 
the  limitations  of  the  charter,  it  is  no  doubt  true  that  their 
action  in  this  respect  was  illegal,  but  this  consideration  could 
hardly  justify  the  order  made  in  this  case. 

In  regard  to  the  procedure  adopted  at  the  investigation. 
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tliere  are  two  things  disclosed  by  the  record  of  which  I  think 
the  trustees  have  the  right  to  complain  : 

First  It  will  be  seen  by  the  statute  above  quoted  that  the 
justice  making  the  investigation  had  the  right  to  appoint  an 
expert  for  the  purpose  of  making  the  investigation  into  the 
financial  affairs  of  the  village,  and  he  exercised  that  power ; 
but  the  expert  appointed  was  one  of  the  complaining  free- 
holders and  taxpayers,  and  his  appointment  was  without  the  con- 
sent of  the  trustees  and  upon  the  justice's  own  motion.  The 
court  had  the  right  to  give  to  his  report  the  same  force  and 
effect  that  is  given  to  the  report  of  a  referee  appointed  to 
report  testimony  or  facts  with  his  opinion  thereon.  It  was  not 
conclusive,  but  was  merely  for  the  information  of  the  con- 
science of  the  court.  When  it  was  offered  in  evidence  it  was 
objected  to  by  counsel  for  the  trustees  on  these  specific 
grounds.  It  appears  in  the  record  as  part  of  the  proceedings, 
and  hence  must  have  been  accepted  by  the  justice  for  the 
purpose  contemplated  by  the  statute.  In  this  way  the 
unverified  statement  of  one  of  the  parties  to  the  proceeding, 
who  was  interested,  was  received  and  acted  upon  by  the  court, 
and  hence  it  may  be  said  tliat  in  some  sense  the  action  of  the 
trustees  was  investigated  by  one  of  tlieir  accusers.  If  the 
general  principles  applicable  to  jurors,  judges  and  referees 
are  applicable  to  such  a  case  and  to  the  expert  appointed,  and 
we  see  no  reason  why  they  should  not  be  applied,  tlien  he 
was  not  eligible  for  the  appointment. 

It  may  be  that  this  error,  if  it  was  one,  had  no  influence 
npon  the  result ;  but  it  is  proper  to  say  that  an  expert,  whose 
duty  it  is  to  investigate  books  and  papers  of  a  village  govern- 
ment and  to  report  the  result  to  the  court,  is,  in  a  very  sul> 
stantial  sense,  a  referee  and  should  not  have  been  selected,  at 
least  without  the  consent  of  all  the  parties,  from  one  of  the 
complainants,  whether  there  was  power  to  appoint  him  or  not. 

Secmid,  The  justice  awarded  costs  against  the  trustees  in 
the  sum  of  $778.75,  and  directed  payment  of  this  sum  by 
them  personally.  If  these  costs  were  awarded  upon  any 
erroneous  principle  or  view  of  the  law,  the  trustees  have  the 
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right  to  complain.  The  statute  gave  to  the  justice  the  power 
to  award  and  tax  costs,  but  no  provision  is  made  with  respect 
to  the  principle  upon  which  costs  are  to  be  awarded  or 
the  rate  by  which  they  are  to  be  measured.  Since  this  was  a 
special  proceeding,  costs  are  governed  by  the  provisions  of  the 
statute  in  that  regard.  It  was  not  within  the  power  of  the 
justice  to  direct  the  trustees  to  pay  costs  in  a  lump  sum,  or  in 
such  amount  as  he  should  determine  would  be  a  proper  allow- 
ance for  the  counsel  fees  and  expenses  of  the  complainants, 
as  he  evidently  did.  The  costs  in  special  proceedings  are  lim- 
ited by  statute  the  same  as  the  costs  in  actions,  and  the  justice 
had  no  power  in  this  case  to  award  costs  in  excess  of  these 
limitations.  Under  section  3240  of  the  Code  the  costs,  if  any, 
should  have  been  restricted  to  those  allowed  for  similar  services 
in  an  action. 

The  first  opportunity  the  appellants  had  to  object  to  the 
costs,  or  i-aise  any  questions  as  to  the  amount,  was  when  the 
order  was  served  upon  them  or  published,  and  they  then  made 
objection  by  appeal.  They  have  not,  therefore,  waived  their 
right  to  question  the  allowance  in  this  court.  If,  before  the 
order  was  entered,  they  had  notice  of  a  bill  which  was  pre- 
sented to  the  justice  for  taxation,  and  an  opportunity  to  be 
heard  before  him,  and  failed  to  appear,  the  contention  of  the 
learned  counsel  for  the  taxpayers  might  be  held  to  be  correct. 
But  a  party  cannot  be  held  guilty  of  laches  or  considered  to 
have  waived  any  right  when  he  makes  objection  at  the  first 
possible  opportunity. 

For  these  reasons  the  order  of  the  justice  and  of  the  Appel- 
late Division  should  be  reversed,  without  costs  to  either  party. 

All  concur  (Bartlett  and  Martin,  JJ.,  in  result),  except 
Vann,  J.,  not  voting. 

Order  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  George 
Edwin  Leet,  Appellant,  v.  John  W.  Keller,  Commis- 
sioner of  Public  Charities  for  the  Boroughs  of  Manhattan 
and  the  Bronx,  Kespondent. 

1.  CnriL  Service  Law — Amendment  op  1898  Requiring  Approval 
OP  City  Regulations  by  State  Commission  not  Retroactive.  Chapter 
186  of  the  Laws  of  1898,  amending  the  Civil  Service  Law  by  providing, 
among  other  things,  that  city  civil  service  regulations  shall  take  effect 
only  on  approval  by  the  state  commission,  and  that  if  a  person  holding  a 
competitive  position  shall  be  removed  he  shall  have  an  opportimity  to 
make  an  explanation,  is  wholly  prospective  and  not  retroactive,  did  not 
invalidate  city  regulations  which  had  been  lawfully  adopted  at  the  time 
of  its  enactment,  and  contemplated  the  application  of  city  regulations  in 
existence  at  its  passage  to  appointments  and  classifications  for  three  months 
thereafter,  unless  new  regulations  were  approved  by  the  state  commission 
in  the  meantime. 

2.  New  York  City  Civil  Service  Regulations.  The  act  of  1898, 
being  wholly  prospective,  did  not  invalidate  the  regulations  of  the  city 
of  New  York,  in  existence  at  it-s  passage,  lawfully  adopted  under  the  new 
charter  without  approval  by  the  state  commission,  or  acts  done  under  those 
regulations  before  the  act  providing  for  changes  in  the  system  took  effect ; 
but  as  to  cases  coming  into  existence  after  its  passage,  the  civil  service  rules 
of  the  city  must  receive  the  approval  of  the  state  commission  to  be  effective. 

8.  Removal  under  New  York  City  Regulations.  The  act  of  1898 
did  not  invalidate  a  removal,  without  a  hearing,  of  a  person  holding  a 
position  which  at  the  time  of  his  appointment  was  competitive  but  which 
was  classified  as  non-competitive  by  the  New  York  city  civil  service  regula- 
tions in  existence  at  the  passage  of  the  act,  made  under  those  regulations 
before,  and  taking  effect  the  day  after,  the  passage  of  the  act. 

People  ex  rel.  Leet  v.  Keller,  31  App.  Div.  248,  afiSrmed  , 

(Argued  October  5,  1898;  decided  October  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
8,  1S98,  affirming  an  order  of  the  Special  Term  denying  a 
motion  for  a  peremptory  writ  of  mandamus. 

The  relator  was  appointed,  in  1896,  superintendent  of  the 
city  hospital  by  the  commissioners  of  public  charities  of  the 
former  city  of  New  York.  By  the  civil  service  regulations  of 
the  then  city,  his  position  was  one  of  those  "  to  be  filled  by 
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selection  from  tliose  who  have  passed  liighest  in  open  competi- 
tive examinations."  On  January  1st,  1898,  he  was  transferred 
to  the  employment  of  the  new  city,  in  the  department  of  puhUc 
charities,  to  hold  the  same  position,  and  on  March  Slst,  1898, 
he  was  removed  from  his  position,  the  removal  to  take  effect 
April  Ist,  1898.  On  March  5th,  1898,  the  municipal  civil 
service  commissioners  of  the  present  city  of  New  York,  who 
had  been  appointed  on  January  Ist,  1898,  by  the  mayor,  made 
certain  rules  and  regulations  which  were  approved  by  the 
mayor,  under  which  the  position  of  the  relator  was  classified 
in  the  schedule  of  positions  not  subject  to  competitive  exami- 
nations. On  March  31st,  1898,  chapter  180  of  the  Laws  of 
1898  went  into  effect,  as  an  amendment  of  the  General  Civil 
Service  Law  passed  in  1883.  Among  other  things,  the  amend- 
atory law  provided  that  if  a  person  holding  a  position  subject 
to  competitive  examination  shall  be  removed,  or  reduced,  the 
reasons  therefor  shall  be  stated  in  writing  and  the  person  so 
removed  have  an  opportunity  to  make  an  explanation  and, 
further,  that  the  civil  service  regulations  of  cities  should  be 
approved  by  the  state  civil  service  commission. 

Upon  his  removal  from  office,  the  relator  applied  for  a  per- 
emptory writ  of  mandamus  commanding  the  respondent  to 
reinstate  him  in  the  position  which  he  had  held;  upon  the 
ground  that  he  was  removed  without  the  hearing,  or  an  oppor- 
tunity to  make  an  explanation,  to  which  he  was  entitled  by 
law.  His  application  was  denied  at  the  Special  Term  and, 
upon  appeal,  the  order  was  affirmed  by  the  Appellate  Division 
of  the  first  judicial  department.  From  the  order  of  affirm- 
ance the  relator  has  appealed  to  this  court. 

Julius  J/.  Mayer  and  Samuel  IL  Ordway  for  appellant. 
An  examination  of  the  history  of  civil  service  legislation  in 
this  state,  and  of  the  provisions  and  language  of  the  different 
laws  passed  from  time  to  time,  and  of  the  circumstances  sur- 
rounding such  legislation  and  upon  which  it  was  based,  clearly 
demonstrates  that  the  intention  of  the  legislature  was  to  make 
chapter  186  of  the  Laws  of  1898  apply  to  the  entire  civil  serv- 
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ice  of  the  state  and  of  each  and  all  of  the  cities  thereof,  inchid- 
ing  the  city  of  New  York.  {Matter  of  Dobson,  146  N.  Y. 
357;  Stack  v.  City  of  Brooklyfi,  150  N.  Y.  335  ;  Peoj)le  v. 
Jaehne,  103  N.  Y.  182,  194 ;  People  ex  rel,  v.  RoherU,  148 
N.  Y.  360.)  The  charter  of  the  city  of  New  York  does  not 
constitute  or  form  a  distinct,  separate  and  complete  local  system 
of  civil  service  laws  applicable  to  the  city  of  New  York  alone, 
and  exclusive  of  all  other  legislation  on  the  subject,  and  was 
not  intended  to  do  so  by  the  legislature.  {Bowen  v.  Leaae^  5 
Hill,  221 ;  People  ex  rel.  v.  Angle,  109  N,  Y.  564 ;  McCartee 
V.  OrpJian  Asylum  Society,  9  Cow.  437,  506,  507 ;  Chamber- 
lain V.  Chamberlain,  43  N.  Y.  424.)  The  charter  did  not 
repeal  that  part  of  the  law  of  1883  or  the  subsequent  provis- 
ions of  section  5  of  the  "  Black  Law,"  requiring  the  municipal 
civil  service  rules  to  be  approved  by  the  state  civil  service 
commission.  {Ferguson  v.  Boss,  126  N.  Y.  459, 464 ;  Record 
N.  Y.  Const.  Conv.  690;  Rogers  v.  Covn,  Council  of  Buffalo, 
123  N.  Y.  173 ;.  People  ex  rel  v.  Murraij,  149  N.  Y.  367, 
375  ;  McCartee  v.  Orphan  Asylum  Society,  9  Cow.  437,  506, 
507 ;  Chamhevhun  v.  C hamherlain,  43  N.  Y.  424 ;  Bank  of 
Metropolis  v.  Faber,  150  N.  Y.  200,  206 ;  Attack  v.  City  of 
Brooklyn,  150  N.  Y.  345;  Matter  of  Ilenneberger,  155  N. 
Y.  420,  426.)  But  if,  under  the  charter  of  the  Greater  New 
York,  civil  service  rules  adopted  by  the  local  commissioners  and 
approved  by  the  mayor  would  be  valid  and  operative  without 
the  approval  of  the  state  civil  service  commission,  tlien  chapter 
186  of  the  Laws  of  1898  modilied  the  charter  to  that  extent, 
and  imposed  the  additional  requirement  that  the  rules  of  the 
city  of  New  York  should  be  approved  by  the  state  civil  service 
commission  before  taking  effect  and  becoming  operative.  {Peo- 
ple ex  rel,  v.  Supervisors,  67  N.  Y.  109 ;  Peoph  v.  Wilmerd- 
ing,  136  N.  Y.  363,  368 ;  Matter  of  Prime,  136  N.  Y.  347,  355  ; 
Peo2)le  V.  Jaehne,  103  N.  Y.  182 ;  123  N.  Y.  262 ;  112  N.  Y. 
112 ;  109  N.  Y.  262 ;  126  U.  S.  193 ;  Bd,  of  Comrs.  of  Excise 
V.  Burtis,  103  N.  Y.  136 ;  Matter  of  Dobson,  146  N.  Y.  357, 
359.)  Assuming  that,  under  the  charter,  submission  to  the  state 
board  is  not  required,  the  mere  fact  that  the  law  of  1898  was 
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a  general  law  does  not  necessarily  prevent  it  supplementing  or 
modifying  the  charter  in  so  far  as  to  require  the  local  board  to 
have  its  civil  service  rules  approved  by  the  state  board.  The 
question  always  is  the  intent.  (Black  on  Interp.  Laws,  §163 ; 
Suth.  on  Stat.  Const.  §  159 ;  U.  S.  v.  Tynm,  11  Wall.  88  ;  (/. 
/S.  v.  Henderson,  11  Wall.  652;  Bowen  v.  Lease,  6  Hill,  221 ; 
Bd,  of  Comrs,  of  Excise  v.  Burtis,  103  N.  Y.  136.)  In  any 
event,  section  3  of  chapter  186  of  Laws  of  1898  applies  to 
New  York  city.  (Endlich  on  Interp.  Stat.  §§  43,  107  ;  Pot- 
ter's Dwarris  on  Stat.  73,  189,  231 ;  Iludler  v.  Golden,  36  N. 
Y.  446 ;  Sedg.  on  Const.  Stat.  Law  [2d  ed.],  209 ;  Bcmen  v. 
Lease,  5  Hill,  221,  226 ;  Chamberlain  v.  Chamberlain,  43  N. 
Y.  424.)  Section  1618  of  the  charter  contains  nothing  which 
requires  a  decision  inconsistent  with  the  position  of  the  relator 
as  stated  in  the  foregoing  points.  {Mongeon  v.  People,  55  N. 
Y.  613,618.) 

T.  E,  Hancock  for  appellant.  There  has  always  been  mani- 
fested a  clear  and  positive  legislative  intent  to  establish  a 
uniform  system  of  civil  service  applicable  to  the  state  and  the 
various  civil  subdivisions  thereof;  and  for  that  purpose  the 
civil  service  commissioners  of  tliQ  cities  have  been  and  still 
are  subordinate  to  the  civil  service  commissioners  of  the  state. 
(L.  1883,  ch.  354,  amd.  by  L.  1884,  ch.  410,  §  8 ;  L.  1897,  ch. 
428,  §§  4,  5.)  The  charter  of  the  city  of  New  York  does  not 
establish  a  system  of  civil  service  independent  of  and  in  dero- 
gation of  the  General  Civil  Service  Laws  of  the  state.  (L. 
1883,  ch.  354,  §§  10,  11,  12;  L.  1884,  ch.  410;  Smith  v. 
People,  47  N.  Y.  339 ;  People  ex  rel  v.  BuUer,  147  N.  Y. 
164 ;  Spencer  v.  Myers,  150  N.  Y.  275 ;  People  ex  rel,  v. 
Dalton,  24  Misc.  Rep.  88-90,  91 ;  Heckmann  v.  Pinkney,  81 
N.  Y.  211;  People  v.  Jaehne,  103  N.  Y.  182;  People  v. 
Mo7^an,  123  N.  Y.  254.) 

Theodore  Connoly  for  respondent.  Chapter  186  of  the 
Laws  of  1898,  which  is  an  amendment  of  the  General  Civil 
Service  Law  of  this  state,  does  not  apply  to  the  city  of  New 
York.     (L.  1883,  ch.  354  ;  Const.  1S95,  art.  5,  §  9 ;  L.  1897, 
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ch.  428;  Greater  New  York  Charter,  §§  123,  124.)  The 
charter  provisions  as  to  civil  service  repeal  those  of  the  gen- 
eral Civil  Service  Law  of  the  state  so  far  as  New  York  city 
is  concerned.  {People  ex  rel.  v.  Waring^  1  App.  Div.  694  ; 
149  N.  Y.  621 ;  People  ex  rel  v.  Waring,  7  App.  Div.  247 ; 
Matter  of  Whitney ,  9  App.  Div.  621 ;  Moriarty  v.  City  of 
Albany,  8  App.  Div.  118;  Peoph  ex  rel  v.  England,  16 
App.  Div.  97 ;  People  ex  rel  v.  CoUr,  31  App.  Div.  523  ; 
Matter  of  Murray  Hill  Bank,  153  N.  Y.  199.)  Gen- 
eral  laws,  in  the  absence  of  clear  evidence  of  such  an  intent, 
will  not  repeal  those  which  are  special  or  local.  (Suth.  on 
Stat.  Const.  §§  157-159 ;  People  v.  Jaehne,  103  N.  Y.  194 ; 
Matter  of  The  Evergreens^  47  N.  Y.  220  ;  Matter  of  Coinr%, 
of  Central  Park,  50  N.  Y.  497 ;  PeopU  v.  Quigg,  59  N.  Y. 
88  ;  MeKenna  v.  Edmundstone,  91  N.  Y.  233 ;  Reynolds  v. 
City  of  Niagara  FaUs,  81  Hun,  356 ;  People  v.  Koenig,  9 
App.  Div.  436 ;  Lewis  v.  City  of  Syracuse,  13  App.  Div. 
587 ;  People  ex  rel  v.  iT.  JT.  Catholic  Protectary,  101  N.  Y. 
195-200  ;  Buffalo  Cemetery  Assn.  v.  City  of  Buffalo,  118 
N.  Y.  61-66 ;  Coxe  v.  State,  144  N.  Y.  396-411 ;  Casterton 
V.  Town  of  Vienna,  17  App.  Div.  94-100.)  The  law  of  1898 
is  an  amendatory  act.  {Pedple  ex  rel  v.  England,  16  App. 
Div.  97  ;  People  ex  rel  v.  Coler,  31  App.  Div.  523.)  Statutes 
will  not  be  given  a  retroactive  effect  unless  the  intent  of  the 
legislature  to  do  so  is  clear.  {People  v.  Purdy,  154  N.  Y. 
439-442 ;  Suth.  on  Stat.  Const.  §  463 ;  Endlich  on  Interp.  Stat. 
§  271 ;  Palmer  v.  Conly,  4  Den.  374 ;  2  N.  Y.  182  ;  Sanford 
V.  Bennett,  24  N.  Y.  20 ;  Amshry  v.  Hinds,  48  N.  Y.  60 
N.  Y.  <b  0.  M,  R,  R,  Co.  v.  Van  Horn,  57  N.  Y.  473 
Stisser  v.  N.  T.  C  cfe  //.  R.  R.  R.  Co.,  32  App.  Div.  98 
Matter  of  Miller,  110  N.  Y.  216 ;  Walker  v.  Walke7\  155 
N.  Y.  77-81.)  Whatever  may  have  been  the  private  views 
of  legislators  expressed  during  debate,  it  is  elementary  law 
that  the  legislature  is  assumed  to  know  the  rules  of  interpre- 
tation, and  by  omitting  to  prescribe  other  rules,  intends  that 
the  court  shall  follow  them.  {Com.  v.  ChurchiU,  2  Mete. 
118-124;  State  v.  Brooks,  4  Conn.  446;  23  Am.  &  Eng. 
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Ency.  of  Law,  337 ;  Edger  v.  Comra.  of  Randolph  Co,^  70 
Ind.  331-338 ;  Bishop  on  Written  Laws,  §  76.) 

Gray,  J.  The  appellant  claims  that,  as  his  removal  took 
eflfeet  a  day  after  the  enactment  of  chapter  186  of  the  Laws 
of  1898,  amendatory  of  the  General  Civil  Service  Law,  the 
rules  and  regulations  of  the  New  York  city  civil  service  com- 
missioners, under  which  the  position  held  by  him  was  taken 
out  of  the  competitive  class,  were  ineffectual,  because  not 
approved  by  the  state  civil  service  board,  as  required  by  that 
act ;  and,  if  ineffectual  for  that  reason,  the  respondent  was  with- 
out power  to  remove  him  without  an  opportunity  to  be  heard. 
In  support  of  this  claim,  he  argues  that  the  charter  of  the  new 
city  did  not  establish  a  complete  and  exclusive  statutory  system 
of  civil  service  for  the  city,  but  that  the  Civil  Service  Law  of  the 
state  was  in  force  there,  modified  only  in  certain  particulars. 

The  general  law  was  enacted  in  1883  (Chap.  354,  Laws  of 
1883),  and  applied  to  all  the  cities  of  the  state.  In  framing 
the  charter  of  the  new  city  of  New  York,  which  went  into 
effect  on  January  1st,  1898,  there  was  inserted  a  plan  for 
appointments  to  positions  in  the  civil  service.  Portions  of 
the  general  law  were  carved  out  and  new  provisions  were 
made  and  all  were  put  together,  until  a  complete  system  was 
evolved  and  incorporated  in  the  charter.  There  were  sharp 
and  fundamental  differences  between  the  charter  provisions 
and  the  general  law.  Section  123  of  the  charter  provided 
that  the  mayor  should  appoint  commissioners  who,  subject  to 
his  approval,  should  prescribe  regulations  for  appointments 
and  promotions  in  the  civil  gervice  of  the  city,  for  classifica- 
tions and  examinations  therein  and  for  the  registration  and 
selection  of  laborers  for  employment.  Section  124  enacted 
what  these  regulations  should  provide.  Under  the  general 
act  of  1883,  the  duty  was  devolved  upon  the  mayor  of  a  city 
to  prescribe  regulations,  which  should  conform  to  the  scheme 
of  regulations  provided  in  section  2  of  the  general  law  and 
the  action  of  the  mayor  was  to  be  approved  by  the  state  civil 
service  board,  before  his  regulations  should  go  into  effect. 
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It  is  clear  that  in  these  respects  there  was  a  striking  difference 
between  the  civil  service  system  provided  for  the  city  of  New 
Tork  and  that  provided  in  the  General  Civil  Service  Law  for 
the  rest  of  the  State.  In  the  one  case,  a  duty  of  action  is 
imposed  upon  the  commissioners,  whose  regulations  are  to  be 
approved  by  the  mayor  only ;  while  in  tlie  other  case,  a  duty 
is  devolved  on  the  mayor,  whose  action  needs  the  approval  of 
the  state  civil  service  board  to  be  effective.  It  is  evident, 
from  section  125  of  the  charter,  that  the  legislature  was  not 
unmindful,  in  its  enactment,  of  the  existence  of  the  state 
civil  service  board ;  inasmuch  as  it  is  therein  provided  that 
"  It  shall  be  the  duty  of  such  persons  to  make  reports  from 
time  to  time  to  the  state  civil  service  commission,  whenever 
said  commission  may  request,  of  the  manner  in  w^hich  the 
Civil  Service  Law,  and  the  rules  and  regulations  thereunder, 
have  been  and  are  administered,  and  the  results  of  their 
administration  in  such  city."  This  was  a  provision  under  which 
the  state  civil  service  commissioners  miglit  require  information  ; 
but  it  gave  them  no  power  over  the  municipal  commission. 

I  think  that  the  charter  provisions  contained  a  special  and 
exclusive  system  for  the  classification  and  examination  of 
applicants  for  employment  in  the  civil  service,  and  for  its 
administration.  Tliey  manifested  a  deliberate  intention  on 
tlie  part  of  tlie  legislature  to  take  the  city  of  New  York  out 
of  the  General  Civil  Service  Law  of  the  state.  Differences, 
other  than  the  marked  one  mentioned,  make  this  plain  and 
they  are  pointed  out  in  the  opinion  below.  It  is  to  be 
observed  that,  in  the  general  law,  promotions  are  on  the  basis 
of  merit  and  competition  ;  while,  in  the  charter,  they  are  upon 
the  basis  of  "  ascertained  merit  and  seniority  in  service,  and, 
upon  such  examinations  as  may  be  for  the  good  of  the  public 
service,"  and,  further,  that  there  is  a  material  difference 
between  the  charter  and  the  general  law,  in  respect  to  the 
examination  and  employment  of  laborers. 

The  act  of  1898  only  purported  to  amend  sections  8  and  15 
of  the  general  act  of  1883.  It  was  prospective  in  its  opera- 
tion and  its  effect  was  to  change  the  general  law  in  the  respects 
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mentioned  ;  but  while,  in  terms,  it  applied  to  all  the  cities  of 
the  state,  it  seems  to  me  that  the  present  city  of  New  York 
was,  necessarily,  left  under  its  particular  system,  for  the  want 
of  apt  language  to  make  the  act  operative  upon  the  charter 
provisions.  There  is  no  repeal,  in  express  terms,  of  the  civil 
service  provisions  of  the  charter  and  no  language  from  which 
the  intention  may  be  inferred  that  the  act  should  have  any 
application  thereto.  As  amending  specific  sections  of  the  act 
of  1883,  it  could  not  be  deemed  to  amend  the  charter  of  the 
new  city  ;  unless  the  provisions  of  the  latter  are  to  be  regarded 
as  a  mere  application  of  the  general  law.  But  I  do  not  see  how 
that  can  be  true ;  not  only  because  of  the  striking  differences 
in  the  system,  but  because,  if  the  general  act  was  to  be  appli- 
cable, its  embodiment  in  the  charter  was  needless.  Being  a 
special  and  local  law,  how  could  the  charter  of  the  city  of  New 
York  be  repealed,  or  altered,  by  a  subsequent  general  statute, 
unless  such  an  intent  to  repeal,  or  alter,  was  manifest  ?  Where 
a  local  and  special  statute  covers  the  entire  ground  and  consti- 
tutes a  complete  system  of  provisions  and  regulations,  which 
the  general  statute,  if  allowed  to  operate,  would  alter,  the  set- 
tled rule  is  that  it  is  not  to  be  deemed  repealed,  except  the 
intent  to  repeal  is  clearly  manifested.  {Matter  of  the  Ever- 
greens^ 47  N.  Y.  216 ;  Matter  of  Commissioners  of  Central 
Parky  50  N.  Y.  493;  McKenna  v.  Edmundstone^  91  N.  Y. 
231 ;  Sutherland  on  Stat.  Construction,  §  157.)  As  it  was  said 
in  People  v.  Quiyg  (59  N.  Y.  83),  where  the  question  was 
whether  the  provisions  of  chapter  315  of  the  Laws  of  1844, 
entitled  "  An  act  for  the  establishment  and  regulation  of  the 
police  of  the  city  of  New  York,"  which  authorized  summary 
judgments  upon  forfeited  recognizances,  were  repealed  by 
chapter  202  of  the  Laws  of  1855,  which  extended  the  provis- 
ions of  the  Code  to  forfeited  recognizances :  "  Laws,  special 
and  local  in  their  application,  are  not  deemed  repealed  by  gen- 
eral legislation,  except  upon  the  clearest  manifestation  of  an 
intent  by  the  legislature  to  effect  such  repeal,  and  ordinarily 
an  express  repeal  by  some  intelligible  reference  to  the  special 
act  is  necessary  to  accomplish  that  end." 

13 
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I  think  the  learned  justices  of  the  Appellate  Division  were 
'  clearly  correct  in  their  opinion  of  the  effect  to  be  given  to  the 
act  of  1898. 

There  is,  however,  another  ground  upon  which  the  affirm- 
ance of  this  order  can  be  rested  and  that  is  that  the  act  of  1898 
cannot  be  given  a  retroactive  effect  in  its  operation. 

It  is  capable  of  a  construction  which,  recognizing  the  regu- 
lations existing  at  the  time  of  its  passage,  simply,  required 
that,  in  the  future,  the  regulations  prescribed  therein  shall  be 
approved  by  the  state  civil  service  commission.  In  amend- 
ing section  8  it  provides  that  "  within  two  months  after  the 
passage  of  this  act^  it  shall  be  the  duty  of  each  of  said  mayors 
in  and  by  such  regulations  to  cause  to  be  arranged  in  classes 
the  several  clerks  and  persons  employed  or  being  in  the  pub- 
lic service  of  the  city  of  which  he  is  mayor,"  etc. ;  and,  fur- 
ther, that "  such  regulations  herein  prescribed  and  established, 
a7\d  all  regulations  now  existing  for  appointment  and  pro- 
motion  in  the  civil  service  of  said  city  and  any  subsequent 
modification  thereof,  shall  take  effect  only  upon  the  approval 
of  the  mayor  of  the  city  and  of  the  New  York  Civil  Service 
Commission."  In  the  amendment  of  section  13  it  provides 
tliat  "  if  a  person  holding  a  position  subject  to  competitive 
ijxamination  *  *  *  shall  be  removed  or  reduced^  the  rea- 
son therefor  shall  be  stated  in  writing  and  filed  *  *  * 
and  the  person  so  removed  or  reduced  sliall  have  an  opportu- 
jiity  to  make  an  explanation."  These  provisions  clearly  have 
reference  to  the  future  and  leave  unaffected,  and  in  force,  all 
regulations  which  had  been  lawfully  adopted  at  the  time  of 
the  enactment  of  the  act.  Such  regulations,  as  had  then  been 
adopted,  were  within  the  provisions  of  the  charter  and  so  far 
from  there  being  any  intention  expressed  to  invalidate  them, 
the  contrary  is  apparent  from  the  language  quoted.  They 
provide  for  a  period  of  time  of  two  months,  within  which  the 
mayor  is  to  perform  the  duty  imposed  by  the  act  and,  after 
the  expiration  of  that  period,  a  month  elapses  within  which 
the  state  civil  service  commission  may  act  upon  the  new 
Tegulations.     This  is  shown  by  the  provision  that:   "After 
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the  termination  of  three  months  from  the  passage  of  this  act 
no  ofBcer  or  clerk  shall  be  appointed,  and  no  person  shall  be 
admitted  to  or  be  promoted  in  either  of  the  said  classes  now 
existing  or  that  may  be  arranged  hereunder  pursuant  to  said 
rules,"  etc.  Thus,  up  to  the  expiration  of  the  three  months, 
if  meanwhile  the  new  regulations  have  not  been  approved  as 
required,  the  existing  regulations  apply  to  appointments  and 
classifications  and  there  can  be  no  hiatus  in  the  working  of 
the  system. 

Not  being  a  remedial  statute,  the  act  of  1898  should  not  be 
construed  to  operate  retroactively,  but  as  operating  only  upon 
cases  which  shall  come  into  existence  after  its  passage ;  when, 
under  its  new  provision,  the  civil  service  rules  of  the  city 
must  receive  the  approval  of  the  state  civil  service  board  to 
be  effective. 

It  is  a  familiar  and  well-established  rule  that  every  law 
operates  prospectively ;  unless  the  legislative  intent  that  it 
shall  act  retrospectively  is  expressed  in  clear  and  unambiguous 
language.  Where,  as  in  the  present  case,  a  new  rule  is  laid 
down  by  the  legislative  body  for  the  future  administration  of 
the  civil  service  system  in  cities  throughout  the  state,  it  must, 
logically,  follow  that  acts  done  under  the  authority  of  the  law 
in  force,  prior  to  the  time  when  the  new  rule  takes  effect,  are 
valid.  The  regulations  of  the  New  York  civil  service  commis- 
sion of  March  5th,  1898,  were  validly  made,  and,  being  existent 
when  the  act  of  1898  was  passed,  were  in  express  terms 
recognized ;  but  they  were  required  to  be  further  approved 
by  the  state  board.  Hence,  what  had  been  done  under  their 
authority  was  lawfully  done  and  was  not  affected.  The  classi- 
fication of  the  relator's  position  as  non-competitive  and  his 
subsequent  removal  without  hearing  were  lawful  acts  ;  because 
done  under  the  law  then  in  force  and  before  the  act  provid- 
ing for  changes  in  the  system  took  effect. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur  on  second  ground  stated  in  opinion,  except 
Martin,  J.,  who  dissents. 

Order  aflSrmed. 
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Maby  B.  Pbingle,  as  Executrix  of  the  Last  Will  and  Testa- 
ment of  James  E.  Pbingle,  Deceased,  Eespondent,  v.  The 
Long  Island  Eailboad  Company,  Appellant. 

In  the  Matter  of  the  Application  of  James  S.  Biddell, 
as  Administrator  with  the  Will  Annexed  of  James  E. 
Pbingle. 

1.  Revitor  of  Action  —  Laches.  Laches,  on  the  part  of  the  plain- 
tiff, is  an  answer  to  a  motion  for  a  revivor  in  an  action  for  damages 
brought  against  a  defendant  by  reason  of  alleged  negligence. 

2.  Appeal  —  Opinion  as  Part  op  Record.  When  an  order  certifying 
a  question  for  review  expressly  refers  to  the  opinion  of  the  Appellate 
Division,  the  opinion  becomes  a  part  of  the  record  and  can  be  resorted  to 
by  the  Court  of  Appeals  for  the  purpose  of  ascertaining  the  ground  of 
the  decision  appealed  from. 

3.  Remittance  of  Case  for  Further  Consideration.  When,  on 
appeal  from  an  order  of  the  Appellate  Division  reversing  an  order  deny- 
ing a  motion  for  reviver,  and  granting  the  motion,  the  record  shows  that 
the  action  of  the  Appellate  Division  was  based  on  the  erroneous  proposi- 
tion that  laches  is  no  answer  to  such  a  motion,  without  consideration  of 
the  question  of  fact  as  to  the  existence  of  laches,  raised  by  conflicting 
affidavits,  the  Court  of  Appeals,  on  reversing  the  order  of  the  Appellate 
Division,  will  remit  the  case  to  that  court  for  further  consideration. 

Prifigle  v.  Ijong  Island  R.  R.  Co.,  27  App.  Div.  144,  reversed. 

(Argued  October  5,  1898;  decided  October  26,  1898.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  April  14,  1898,  reversing  an  order  of  the  Spe- 
cial Term,  and  granting  a  motion  to  substitute  James  S. 
Biddell  as  administrator  with  the  will  annexed  of  James  E. 
Pringle,  deceased,  as  plaintiff  in  this  action. 

This  action  was  commenced  on  the  20th  of  May,  1886,  to 
recover  damages  from  the  defendant  on  account  of  its  alleged 
negligence,  which  resulted  in  the  death  of  James  E.  Pringle 
on  or  about  the  8th  of  March,  1886.  Mrs.  Pringle  died  on 
the  second  of  Julv,  1894,  and  letters  of  administration  with 
the  will  annexed  were  issued  to  James  S.  Biddell  on  the  15th 
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of  October,  1897.  Eight  days  later  a  motion  was  made  to  sub- 
stitute Mr.  Biddell  as  administrator  with  the  will  annexed  as 
plaintifiFin  the  action  and  to  continue  it  in  his  name  as  such. 
Upon  the  hearing  of  said  motion,  affidavits  were  read  in 
behalf  of  the  defendant  tending  to  show  laches  on  the  part 
of  the  plaintiff,  and  affidavits  were  read  in  behalf  of  the  plain- 
tiff tending  to  excuse  such  laches.  The  Special  Terra  denied 
the  motion,  as  appears  from  the  opinion  of  the  justice  presid- 
ing, on  the  ground  of  "  laches  in  making  it."  Upon  appeal 
the  Appellate  Division  reversed  the  order  and  granted  the 
motion  without  specifying  any  reason  or  ground  in  its  order, 
but  in  its  opinion  stating  that  laches  is  no  answer  to  such  a 
motion,  upon  the  authority  of  Holsman  v.  St,  John  (90  N.  Y. 
461).  An  appeal  was  allowed  to  this  court  and  the  following 
question  certified  :  "  Is  laches^  on  the  part  of  the  plaintiff,  an 
answer  to  a  motion  for  a  revivor  in  an  action  for  damages 
brought  against  a  defendant  by  reason  of  alleged  negligence  ? " 

William  J,  Kelly  for  appellant.  The  provisions  of  the 
Code  (§  767)  are  not  mandatory ;  the  right  to  a  continuance 
on  the  death  of  a  party,  where  the  cause  of  action  survives,  is 
not  of  so  absolute  a  character  as  to  preclude  the  court,  in  the 
exercise  of  a  legal  discretion,  having  regard  to  all  the  circum- 
stances, from  denying  a  continuance.  {Lyon  v.  Park,  111 
N.  Y.  350 ;  Mason  v.  Sanford,  137  N.  Y.  497 ;  Beach  v. 
Reynolds,  53  N.  Y.  1-10 ;  Coit  v.  Campbell,  82  N.  Y.  609 ; 
Holsman  v.  St.  John,  90  N.  Y.  461.)  The  motion  was  prop- 
erly denied  on  account  of  the  gross  laches  of  the  moving 
party.  (Johnson  v.  Standard  Mining  Co,,  148  U.  S.  360 ; 
Mason  v.  Hartford,  etc.,  li.  R.,  19  Fed.  Rep.  53 ;  Story's 
Eq.  Plead.  §  831 ;  Hay  ward  v.  National  Bank,  96  U.  S. 
617 ;  Goodyear  B.  V.  Co.  v.  Whit£,  46  Fed.  Rep.  278 ;  Zyon 
T.  Park,  111  K  Y.  350;  Cavanaugh  v.  Scott,  54  N.  W. 
Rep.  328 ;  Beach  v.  Reynolds,  63  N.  Y.  1.) 

Isaa^  N.  Miller  for  respondent.  It  is  obligatory  upon  the 
<K)urt  to  grant  a  motion  to  revive.     {Ilolsman  v.  St,  John,  90 
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N.  Y.  461 ;  Greene  v.  Marline^  21  Hun,  136 ;  Fan  Brocklin 
V.  Fcm  Brocklin^  17  "App.  Div.  227.)  The  question  is 
improperly  certified  to  this  court.  {Grannan  v.  Westchester 
Racing  Assn.,  153  N.  Y.  449 ;  Baxter  v.  McDonnell^  154  N. 
Y.  432 ;  Rearst  v.  xSA^a,  156  N.  Y.  169.)  There  was  no 
laches.  (12  Am.  &  Eng.  Ency.  of  Law,  533 ;  Zyon  v.  Park, 
111  N.  Y.  350;  Mason  v.  Sanford,  137  N.  Y.  497;  Gas 
Works  Con.  Co.  v.  Monhehner,  20  N.  Y.  Supp.  501 ;  Clare 
V.  Cruttenden,  11  N.  Y.  Supp.  519.) 

Yann,  J.  The  decision  of  this  appeal  depends  upon  the 
construction  to  be  given  to  sections  757  and  761  of  the  Code 
of  Civil  Procedure.  These  sections  take  the  place  of  portions 
of  section  121  of  the  Code  of  Procedure,  which,  as  originally 
enacted,  provided  that  no  action  should  abate  by  the  death  of 
a  party,  and  that  "  the  court  must,  upon  a  supplementary  sum- 
mons and  complaint,  or  in  its  discretion,  upon  a  motion,  if 
made  within  one  year  after  a  decedent's  death,  in  a  proper 
case,  allow  or  compel  the  action  to  be  continued  by  or  against 
his  representative  or  successor  in  interest."  In  1877  this  sec- 
tion was  amended  by  striking  out  the  provision  relating  to  a 
supplemental  summons  and  complaint  and  directing  that  "  the 
court  must,  upon  a  motion,  allow  or  compel  the  action  to  be 
continued,"  etc.  This  is  the  language  of  section  757  of  the 
Code  of  Civil  Procedure  as  now  in  force.  Section  761  pro- 
vides that  at  any  time  after  the  death  of  the  plaintiflf,  the 
court  may,  in  its  discretion,  upon  notice  to  such  persons  as  it 
directs,  and  upon  the  application  of  the  adverse  party,  or  of 
the  person  whose  interest  is  affected,  direct  that  the  action 
abate  unless  it  is  continued  by  the  proper  parties  within  a  time 
specified  in  the  order. 

In  Beach  v.  Reynolds  (53  N.  Y.  1),  which  was  an  action  in 
equity,  it  was  held  that  the  right  of  the  representatives  of  a 
deceased  party  to  continue  an  action  pending  at  the  time  of 
his  death  is  not  absolute,  but  rests  in  the  legal  discretion  of 
the  court ;  that  leave  to  continue  the  action  may  be  granted 
or  refused  according  to  the  particular  circumstances  of  each 
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case ;  that  a  long  delay  in  making  the  application,  unexcused, 
constitutes  laches  and  a  valid  reason  for  refusing  the  relief 
asked  for ;  that  in  such  cases  the  equitable  rule  which  requires 
reasonable  diligence  as  well  as  good  faith  to  put  the  court  in 
motion,  prevails,  and  that  the  court  will  not  aid  the  party  who 
has  slept  upon  his  rights  in  the  enforcement  of  stale  demands. 

In  Evans  v.  Cleveland  (72  N.  Y.  486),  where  the  effort  to^ 
continue  was  by  supplemental  complaint,  the  court  cited 
Bea^h  V.  Reynolds^  and  held  that  no  mere  lapse  of  time 
would  absolutely  defeat  an  application  for  the  continuance  of 
an  action  at  law  in  the  name  of  the  representative  of  a  deceased 
party,  'and  that  if  the  delay  has  been  unreasonable,  or  in  any 
way  damaging  to  the  defendant,  the  application  may  be  denied. 

In  Coit  V.  Campbell  (82  N.  Y.  509),  which  arose  upon  a 
motion  to  revive  an  action  in  equity,  it  was  held,  in  substance, 
that  the  word  must^  as  used  in  section  757,  is  imperative  only 
so  far  as  to  require  that  where  the  right  of  continuance  exists 
it  must  be  granted  on  motion,  without  putting  the  party  to  a 
supplemental  pleading,  and  that  the  courts  still  have  a  legal 
discretion  to  refuse  an  application  in  an  equity  case  where 
there  has  been  laches. 

The  next  case  in  order  of  time  to  which  our  attention  lias 
been  called  is  the  one  upon  which  the  learned  Appellate 
Division  relied,  Ilolsman  v.  St  John  (90  N.  Y.  461),  which 
holds  that  an  application  for  a  continuance  must  now  be  made 
by  motion  ;  that  upon  proper  affidavits  showing  the  facts,  the 
court  must  grant  the  order,  and  that  no  mere  lapse  of  time 
can  defeat  the  application. 

When  the  question  was  next  presented,  however,  in  Lyon  v. 
Park  (111  N.  Y.  350)  it  was  held  that  as  an  application  to  the 
court  is  necessary* to  authorize  the  revival  or  continuance  of 
an  action,  the  court  may,  on  the  ground  of  inexcusable  laches^ 
and  where  otherwise  irreparable  injury  will  be  suffered  by  the 
opposite  party,  deny  the  Application,  because  the  right  to  the 
continuance  is  not  of  so  absolute  a  nature  as  to  preclude  tlie 
court,  in  the  exercise  of  a  legal  discretion,  from  denying  it. 
The  case  of  Holsman  v.  St.  John  {siipra),  although  cited  by 
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'Counsel,  was  not  mentioned  by  the  court  in  its  opinion.  Coit 
V.  OampheU  (siipra),  and  Eva/ii^  v.  Cleveland  {supra)  were 
reviewed,  and  the  latter  expressly  relied  upon. 

The  last  utterance  of  the  court  upon  the  subject  was  in 
Mason  v.  Sanford  (137  N.  Y.  497),  which  was  a  motion  for 
substitution,  and  the  following  rule  was  laid  down  :  "  The  rule 
•as  to  the  revival  of  actions  by  the  substitution  of  the  repre- 
sentative of  a  deceased  party  in  this  state  is  as  follows :  In 
legal  actions  there  is  no  mere  time  limitation,  but  the  motion 
to  revive  may  be  denied  for  laches  in  making  the  motion.  In 
equity  actions  there  is  a  time  limitation  of  ten  years ;  but  in 
such  actions,  on  account  of  prejudicial  laches^  the  court  may 
refuse  the  revivor  within  the  period  of  limitation,"  citing 
Evans  v.  Cleveland^  Coit  v.  Campbell^  and  Lyon  v.  Park. 
Holsman  v.  St,  John  does  not  appear  to  have  been  cited,  and 
was  not  mentioned  by  the  court. 

We  feel  bound  to  follow  the  latest  decisions,  which  require 
us  to  answer  the  question  certified  in  the  affirmative. 

The  order  of  the  Appellate  Division  does  not  state  that 
that  court  decided  the  question  of  fact  as  to  laches  in  favor 
of  either  party,  and,  according  to  the  general  rule,  we  could 
not  look  into  the  opinion  for  information  upon  the  subject. 
{Koehler  v.  Hu^hes^  148  N.  Y.  507.)  The  ordinary  presump- 
tion, in  support  of  the  order  appealed  from,  would  be  that 
the  court  decided  the  question  of  fact  in  favor  of  the  prevail- 
ing party.  This  appeal,  however,  is  certified  to  us,  and  our 
jurisdiction  to  review  depends  upon  the  order  of  certification, 
which  expressly  refers  to  the  opinion  of  the  Appellate  Division 
rendered  in  deciding  the  appeal  from  the  Special  Term. 
Under  tliese  circumstances,  we  think  the  opinion  becomes  a 
part  of  the  record  before  us,  and,  hence,  it  appears  that  the 
action  of  the  court  was  based  upon  the  case  of  Jlolsman  v. 
St,  John^  and  that  the  court  did  not  consider  the  question  of 
fact  presented  by  the  conflicting  affidavits  read  upon  the 
motion.  The  defendant,  therefore,  although  entitled  to  a 
review  of  that  question  by  the  Appellate  Division,  has  not 
yet  had  the  benefit  of  its  consideration  by  that  learned  court. 
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We,  therefore,  reverse  the  order  appealed  from,  answer  the 
qaestion  certified  in  the  affirmative  and  remit  the  case  to  the 
Appellate  Division  for  further  consideration,  with  costs  of 
this  appeal  to  the  defendant  to  abide  the  event. 

All  concur. 

Order  reversed,  etc. 


George  A.  Powers,  Appellant,  v.  The  Brooklyn  Elevated 
Bailroad  Company  and  The  Union  Elevated  Eailroad 
Company,  Respondents. 

1.  Elevated  Railroad  Action  —  Unwarranted  Reversal  of  Judo- 
JOCNT.  On  appeal  from  an  order  of  a  (General  Term  reversing,  on  both 
the  law  and  the  facts,  a  judgment  In  an  action  tried  by  the  court,  such  as 
the  usual  elevated  railroad  action  prosecuted  by  an  abutting  owner  for  an 
injunction  or  damages,  the  questions  for  the  Court  of  Appeals  to  determine 
are  whether  the  findings  are  against  the  weight  of  evidence,  and  whether 
legal  error  exists  ;  and  if  neither  of  these  questions  is  determined  in  the 
affirmative,  the  reversal  must  be  set  aside  and  the  judgment  affirmed. 

2.  Damage  by  Proximity  of  Railroad  Structure.  Property  in  a 
neighborhood  may  be  generally  increased  in  value  by  the  advent  of  an 
elevated  railroad,  while  other  property  in  the  same  locality,  by  reason  of 
the  close  proximity  of  the  structure,  may  be  damaged. 

3.  Proximity  of  Stable.  General  testimony  that  the  proximity  of  a 
stable  is  more  or  less  damaging  to  property  is  not  enough  to  call  for  a 
finding  that  a  particular  stable  contributed  in  any  appreciable  degree  to 
the  depreciation  of  particular  property  near  an  elevated  railroad  structure, 

Pawers  v.  Brooklyn  EL  R.  R.  Co.,  89  Hun,  288,  reversed. 

(Argued  October  5,  1898  ;  decided  October  25,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
Angnst  8,  1895,  reversing  a  judgment  of  the  Special  Term  in 
favor  of  plaintiff  awarding  an  injunction  or  the  payment  of 
$5,000  as  fee  damage,  and  ordering  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  J.  Patterson  for  appellant.  The  propriety  of  the 
reversal  upon  the  facts  is  open  for  review  here ;  and  the 
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reversal  will  not  be  sustained  unless  it  appears  upon  the  testi- 
mony that  the  Special  Term  findings  are  against  the  weight 
of  evidence.  {Matter  of  Rogers,  153  N.  Y.  316,  326  ;  Bar- 
nard V.  Gantz,  140  N.  Y.  249 ;  CooTc  v.  N.  Y,  E,  R.  R.  Co.^ 
144  N.  Y.  115.)  The  Special  Term  findings  were  not  incon- 
sistent, but  justified  the  decision  in  favor  of  plaintiff.  {Gal- 
way  V.  M.  E.  R.  R,  Co.,  35  N.  Y.  S.  R.  628, 633  ;  Wilson  v.  JV. 
Y.  E.  R.  i?.  Co.,  9  Misc.  Rep.  657 ;  150  N.  Y.  576.)  The 
trial  court  did  not  err  in  its  refusals  to  find  at  defendants' 
request.  {Adler  v.  M.  E,  R,  Co,,  138  N.  Y.  173 ;  Cook  v. 
N.  Y.  E  R.'R.  Co.,  144  K  Y.  115 ;  S.  A.  R.  R.  Co.  v.  M. 
E.  R.  Co.,  138  N.  Y.  548 ;  Bischoff  v.  N.  Y.  E.  R.  R.  Co., 
138  N.  Y.  257,  263 ;  Steuhing  v.  N.  Y.  E.  R.  R.  Co.,  138 
N.  Y.  658,  661 ;  StanUy  v.  N.  Y.  E.  R.  R.  Co.,  44  K  Y. 
S.  R.  389 ;  Wagner  v.  N.  Y.  E.  R.  R.  Co.,  79  Hun,  445 ; 
Roberts  v.  N.  Y.  E  R.  R.  Co.,  155  N.  Y.  31 ;  Storck  v.  M. 
E  R.  Co.,  131  N.  Y.  514;  Kopetzky  v.  M.  E.  R.  Co.,  70  N. 
Y.  S.  R.  457,  459.)  The  trial  court  did  not  err  in  rulings  upon 
questions  of  evidence.  {Bohm  v.  3£.  E.  R.  Co.,  129  N.  Y. 
576 ;  Sutro  v.  M.  R.  Co.,  137  N.  Y.  592 ;  Bischoff  v.  N.  Y. 
E  R.  R.  Co.,  138  N.  Y.  257 ;  Jamieson  v.  Kings  Co.  E.  R. 
R.  Co.,  147  N.  Y.  322,  325 ;  Ihmter  v.  J/.  R.  Co.,  141  N. 
Y.  281,  287;  Sherwood  v.  Blodgett,  36  N.  Y.  S.  R.  195; 
Golden  V.  M.  E.  R.  Co.,  48  N.  Y.  S.  R.  725  ;  Sperh  v.  M.  E. 
R.  Co.,  137  N.  Y.  155,  160 ;  Drucker  v.  M.  R.  Co.,  106  N. 
Y.  157 ;  Purdy  v.  M.  E.  R.  Co.,  51  N.  Y.  S.  R.  766.) 

Exigene  Treadwell,  Wm.  II.  Page,  Jr.,  Alexander  S. 
Lyman,  Henry  L.  Schenerrnann  and  Herbert  R.  Limburger 
for  respondents.  The  proof  upon  the  trial  so  clearly  pre- 
ponderated in  favor  of  a  conclusion  adverse  to  that  reached 
by  the  trial  court  that  it  can  be  said  with  reasonable  certaint}' 
that  it  erred  in  its  conclusion.  {O* ReiUy  v.  N.  Y.  E.  R.  R. 
Co.,  148  N.  Y.  347 ;  Storck  v.  M.  E.  R.  Co.,  131  N.  Y.  514 ; 
Becker  v.  M.  E.  R.  Co.,  131  N.  Y.  509 ;  Roberts  v.  N.  Y.  E. 
R.  R.  Co.,  128  N.  Y.  455 ;  Poyle  v.  M.  R.  Co.,  128  N.  Y. 
488 ;  Beck  v.  Brooklyn  E.  R.  R.  Co.,  87  Hun,  30.)    The    ' 
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findings  of  fact  made  by  the  trial  court  are  inconsistent  with 
the  award  of  any  damage  to  plaintifiE.  {BonneU  v.  Griawoldj 
89  N.  Y.  122;  Schwinger  v.  Raymond,  83  K  Y.  192;  Corir 
selyea  v.  Blanchard,  103  N.  Y.  222 ;  Green  v.  Roworth,  113 
N.  Y.  462 ;  Redfield  v.  Redfield,  110  N.  Y.  671 ;  KeUy  v. 
Le^gett,  122  N.  Y.  633 ;  Bookman  v.  iT.  Y.  K  R.  R.  Co., 
147  N.  Y.  298 ;  Bohm  v.  M.  K  R.  Co.,  129  N.  Y.  576,  591 ; 
Sperb  V.  M.  E.  R.  Co.,  137  N.  Y.  596.)  Defendants'  excep- 
tions to  certain  findings  made  by  tlie  trial  court  justified 
reversal  by  the  General  Term.  {Conselyea  v.  Blanchard^  103 
N.  Y.  222,  231 ;  Studer  v.  Bleistein,  15  K  Y.  S.  R.  908 ;  48 
Hun,  577;  Bank  of  Portchester  v.  Ilalsted,  11  K.  Y.  S.  E. 
572;  Sperb  v,  M.  E.  R.  Co.,  137  N.  Y.  596.)  Defendants' 
exceptions  to  refusals  by  the  trial  court  to  find  certain  propo- 
sitions of  fact  and  law  submitted  by  defendants  justified 
reversal  by  the  General  Term.  {Becker  v.  M.  E.  R.  Co.,  131 
K  Y.  509,  511;  Sutro  v.  M.  R.  Co.,  137  K  Y.  592;  Book- 
man  v.  N.  Y.  E.  R.  R.  Co.,  147  N.  Y.  298,  304 ;  Driccker 
V.  M.  R.  Co.,  106  N.  Y.  157,  163 ;  DoyU  v.  M.  R.  Co.,  128 
N.  Y.  497,  498 ;  Taylor  v.  City  of  Yonkers,  105  N.  Y.  209 ; 
Grant  v.  P.  <&  N.  Y.  C.  (&  R.  R.  Co.,  133  N.  Y.  657 ; 
McCarty  v.  City  of  Lockport,  13  App.  Div.  494;  Hanrahan 
V.  Brooklyn  E.  R.  R.  Co.,  17  App.  Div.  588.)  Defendanti^' 
exceptions  to  rulings  on  questions  of  evidence  by  the  trial 
court  justified  reversal  by  the  General  Term.  {McGean  v. 
M.  R.  Co.,  117  K  Y.  219,  223 ;  RoberU  v.  K  Y.  E.  R.  R. 
Co.,  128  N.  Y.  455  ;  Doyl€  v.  M.  R.  Co.,  128  N.  Y.  488 ; 
Gray  v.  M.  R.  Co.,  128  K  Y.  499;  HunUr  v.  M.  R.  Co., 
141  N.  Y.  281 ;  Kernochan  v.  N.  Y.  E.  R.  R.  Co.,  128  N. 
Y.  570.) 

Bartlett,  J.  This  is  the  usual  equitable  action  in  elevated 
railroad  cases,  brought  by  an  abutting  property  owner  for  a 
permanent  injunction,  unless  his  damages  are  paid. 

The  learned  trial  judge  found  that  the  plaintilBPs  property, 
located  in  Brooklyn  at  the  corner  of  Flatbush  avenue  and 
Fifth  avenue,  and  extending  back  on  Pacific  and  Dean  streets, 
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was  of  the  value  of  $70,000 ;  that  the  railroad  of  defendants 
is  operated  in  front  of  so  much  of  the  property  as  is  located 
on  Flatbush  avenue  and  Fifth  avenue,  and  turns  from  Flat- 
bush  avenue  into  Fifth  avenue,  so  that  a  portion  of  the  struc- 
ture is  within  the  line  .of  the  curb  at  the  point  where  the  rail- 
road is  nearest  to  the  plaintiffs  property  and  is  of  itself 
necessarily  detrimental  thereto ;  that  the  damages  occasioned 
to  the  property  by  the  railroad  and  stnicture  exceed  the 
'benefits  derived  therefrom  by  the  sum  of  five  thousand  dol- 
lars ;  that  the  property  is  substantially  vacant. 

The  General  Term,  by  a  divided  court,  reversed  the  judg- 
ment and  ordered  a  new  trial. 

The  questions  for  us  to  determine  are  whether  the  findings 
Are  against  the  weight  of  evidence,  and  whether  legal  error 
exists,  as  the  reversal  was  on  both  the  law  and  tlie  facts. 

The  case  discloses  a  sharp  conflict  between  the  expert  wit- 
nesses and  it  was  peculiarly  within  the  province  of  the  trial 
judge,  who  had  the  witnesses  before  him,  to  determine  the 
questions  of  fact. 

The  defendants'  manager  and  chief  engineer  testified  that 
to  make  the  curve  easier  they  ran  close  to  the  property  in 
turning  the  corner. 

It  needs  no  argument  to  show  that  the  railroad  structure, 
within  a  few  feet  of  the  property  and  with  its  colunms  in  the 
sidewalk  is  a  permanent  damage  and  will  impair  the  value,  to 
some  extent,  of  any  building  that  may  be  erected  thereon. 

It  not  infrequently  happens  that  property  in  a  neighborhood 
may  be  generally  increased  in  value  by  the  advent  of  an  ele- 
vated railroad,  while  other  property,  in  the  same  locality,  by 
reason  of  the  close  proximity  of  the  structure,  may  be  damaged. 

We  have  carefully  examined  the  record  and  are  of  opinion 
that  the  findings  are  not  against  the  weight  of  evidence. 

It  remains  to  consider  whether  there  is  legal  error  that  justi- 
fied the  reversal  of  the  General  Term. 

It  is  confidently  urged  by  the  defendants  that  they  were 
•entitled  to  a  finding  that  the  presence  of  the  stable  adjoining 
the  rear  of  these  premises  on  Pacific  street  had  contributed  to 
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the  depreciation  of  this  property.     We  think  tlie  case  is  bar- 
ren of  evidence  that  would  justify  such  a  finding. 

The  nature  of  this  stable  and  the  facts  connected  with  its 
use,  calculated  to  establish  its  character  as  a  nuisance,  do  not 
appear.  A  number  of  witnesses  testified  generally  on  behalf 
of  the  defendants,  that  the  proximity  of  a  stable  to  property 
was  more  or  less  damaging,  but  the  proof  should  have  gone 
further  in  order  to  have  warranted  the  finding  that  this  stable 
contributed  in  any  appreciable  degree  to  the  depreciation  of 
this  property. 

The  defendants  insisted  that  more  than  one  cause  had  con- 
tributed to  the  depreciation  of  this  property,  and  that  the  fact 
it  was  left  unimproved  tended  to  that  result. 

We  think  the  evidence  warranted  the  conclusion  of  the  trial 
judge,  tliat  only  one  cause  contributed  to  the  depreciation  of 
this  property,  and,  consequently,  the  court  was  not  called  upon 
to  find  upon  this  subject  as  requested. 

Without  discussing  further  in  detail  the  defendants'  excep- 
tions, we  are  of  opinion  that  no  error  is  disclosed  either  in  the 
refusals  to  find  at  defendants'  request  or  in  the  rulings  upon 
questions  of  evidence  that  called  for  a  reversal  of  the  judg- 
ment by  the  General  Term. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Special  Term  aflirmed,  with  costs. 

All  concur. 

Order  revei'sed,  and  judgment  accordingly. 


Elias  Warn,  Respondent,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Appellant. 

Railroad  —  Neolioencb  —  Rule  as  to  Signal  for  Protection  of 
Car  Inspectors.  A  promulgated  printed  rule  of  a  railroad  company 
was  as  foUows:  "  A  blue  flag  by  day  and  a  blue  light  by  night  placed  on 
the  end  of  a  car  denote  that  car  inspectors  are  at  work  under  or  about 
the  car  or  train.  The  car  or  train  thus  protected  must  not  be  coupled  to 
or  moved  until  the  blue  signal  is  removed  by  the  car  Inspectors.  When 
a  car  or  train  standing  on  a  siding  is  protected  by  a  blue  signal,  other  cars 
must  not  be  placed  in  front  of  it  so  that  the  blue  signal  will  be  obscured 
without  first  notifying  the  car  inspector  that  he  may  protect  himself." 
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It  appeared  that  the  rule  had  never  been  applied  in  the  case  of  passenger 
trains  stopping  at  a  station.  Held,  that  the  rule,  on  its  face,  related  to 
cars  or  trains  on  sidings  or  in  the  yard  and  not  to  regular  passenger  trains 
making  transient  stops  in  a  station,  and,  hence,  that  negligence  on  the 
part  of  the  company  towards  one  of  its  car  inspectors  could  not  be  pre- 
dicated of  an  omission  to  place  the  blue  signal  on  such  a  passenger  train. 
Warn  v.  N.  Y.  C,  cfc  //.  R.  R.  R.  Co.,  92  Hun,  91,  reversed. 

(Argued  October  12,  1898;  decided  October  28,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  11,  1896,  affirming  a  judgment  in  favor  of  the  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion  for 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  Hiscock  for  appellant.  The  practice  was  proven 
by  experts  to  secure  more  complete  protection  than  rule  36, 
and  the  evidence  ought  not  to  liave  been  submitted  to  the 
jury  to  determine  if  the  defendant  had  exercised  ordinary 
care  in  making  rules.  {Berrigan  v.  N.  Y,,  Z.  K  tfe  IF.  H, 
R,  Co.,  131  N.  Y.  582 ;  Kudik  v.  Z.  V.  R.  R.  Co.,  78  Hun, 
492.)  It  should  not  have  been  submitted  to  the  jury  whether 
rule  36  applied.  The  evidence  was  uncontradicted  that  it  did 
not,  and  it  should  not  have  been  left  to  the  jury  to  speculate 
whether  there  was  negligence  in  the  non-observance  of  that 
rule.  {Morgan  v.  H.  R.  0.  <&  I.  Co.,  133  N.  Y.  666 ;  Ber- 
rigan V.  JV.  Y.,  L.  E.  db  W.  R.  R.  Co.,  131  N.  Y,  582.)  If 
the  plaintiff  knew  of  the  custom  and  practice  testified  to  by 
Coogan  and  Sheldon  and  accepted  employment  and  inspected 
cars  under  it,  he  cannot  recover.  {Kaare  v.  T.  S.  &  I.  Co., 
139  N.  Y.  369 ;  Powers  v.  N.  Y.,  L.  E.  cfe  IF.  R.  R.  Co., 
98  K  Y.  274 ;  Wright  v.  D.  cfe  II.  C.  Co.,  40  Hun,  343 ; 
De  Forest  v.  Jewett,  88  N.  Y.  264 ;  Kennedy  v.  M.  R.  Co., 
33  Hun,  457.)  The  accident  was  due  to  the  negUgence  of  a 
co-servant.  {Ilaakin  v.  N.  Y.  C.  cfe  II.  R.  R.  R.  Co.,  65  Barb. 
129;  Corcoran  v.  D.,  L.  &  W.  R.  R.  Co.,  126  IS.  Y.  673;  Ber- 
rigan  v.  N.  Y,  L.  E.  c6  W.  R.  R.  Co.,  131  N.  Y.  582 ;  Poir 
ter  V.  if.  Y.  C.  (&  II.  R.  R.  R.  Co.,  136  N.  Y.  77.) 
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William  S,  Jenney  for  respondent.  It  was  for  the  jury  to 
determine  wliether  the  defendant  was  guilty  of  negligence  in 
failing  to  promulgate  and  enforce  the  rule  which  it  had 
adopted  requiring  the  use  of  blue  flags  and  blue  lamps  upon 
cars  under  which  inspectors  were  at  work,  and  in  failing  to 
supply  its  employees  with  such  appliances.  {Ahel  v.  D.  cfe  H. 
a  Co.,  103  N.  Y.  581 ;  128  N.  Y.  662 ;  Whittaker  v.  D.  cfe 
H.  C.  Co,y  126  N.  Y.  544.)  It  was  for  the  jury  to  determine 
whether  the  failure  of  the  defendant  to  promulgate  and 
enforce  this  rule,  and  to  supply  its  employees  with  the  means 
of  complying  with  its  terms,  was  fhe  cause  of  this  accident. 
{Coppin%  V.  N.  Y,  a  cfe  IL  R.  R.  R,  Co,,  122  N.  Y.  557; 
Wallace  v.  C.  V.  R.  R.  Co.,  138  K  Y.  307 ;  Abel  v.  D.  cfe 
E.  C.  Co.,  103  N.  Y.  581 ;  128  N.  Y.  662 ;  Doing  v.  N.  ¥.,  O. 
<fe  W.  R.  R.  Co.,  151  N.  Y.  579 ;  Morgan  v.  H.  R.  0.  <fe  I. 
Co.,  133  N.  Y.  670 ;  Berrigan  v.  N.  Y.,  L.  E.  cfe  W.  R.  R. 
Co.,  131  N.  Y.  582.)  The  fact  that  the  plaintiff  continued  in 
the  employ  of  the  defendant,  notwithstanding  it  did  not 
enforce  this  rule  or  put  it  in  the  power  of  its  men  to  comply 
therewith,  does  not  constitute  the  assumption  of  a  risk,  or  a 
risk  incident  to  the  business  of  the  defendant  thus  carried  on, 
especially  since  the  plaintiff  was  ignorant  of  the  rule  and  its 
necessity.  {Ahel  v.  D.  cfe  //.  C  Co.,  128  N.  Y.  662 ; 
McGovem  v.  C.  V.  R.  R.  Co.,  123  N.  Y.  280:  Pantzar  v. 
TiUy  Foster  M.  Co.,  99  N.  Y.  376 ;  RulMey  v.  P.  H.  I.  O. 
Co.,  117  N.  Y.  645 ;  Booth  v.  B.  cfe  A.  R.  R.  Co.,  73  N.  Y. 
40 ;  Fdice  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  14  App.  Div. 
345  ;  Ford  v.  L.  S.  &  M.  S.  R.  Co.,  124  N.  Y.  498 ;  Heavey 
V.  IL  R.  P.  Co.,  57  Hun,  342 ;  Kram  v.  L.  I.  R.  Co.,  123 
N.  Y.  1 ;  Kulm  v.  D.,  L.  cfe  W.  R.  R.  Co.,  77  Ilun,  390.) 
There  were  no  questions  of  fact  involved  upon  the  motion  for 
a  new  trial,  reviewable  at  the  General  Term,  since  the  case 
does  not  contain  all  of  the  evidence.  {Porter  v.  Smith,  107 
N.  Y.  531.) 

O'Brien,  J.  The  plaintiff  recovered  a  judgment  for  dam- 
ages against  the  defendant  in  an  action  for  personal  injuries 
sustained  while  in  the  defendant's  service  as  a  car  inspector. 


112       Wabn  v.  N.  Y.  Central  &  H.  E.  R.  R  Co.      [Oct., 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  157. 

He  had  been  employed  in  that  capacity  for  several  years  prior 
to  the  accident,  which  occurred  on  the  night  of  tlie  29th  of 
May,  1890,  wliile  inspecting  the  cars  of  a  passenger  train 
which  had  just  arrived  at  the  defendant's  station  at  Syracuse. 
On  the  arrival  of  the  train  the  plaintiff  immediately  com- 
menced to  inspect  the  cars  under  the  direction  of  the  depot 
master,  as  he  had  been  accustomed  to  do  for  years  before. 
His  duties  required  him  sometimes  to  go  under  or  between 
the  cars,  and  on  the  night  in  question  while  under  or  between 
them  he  was  caught  by  a  sudden  movement  of  the  train  and 
sustained  injuries  of  a  somewhat  serious  nature.  The  plain- 
tiff called  as  a  witness  in  his  own  behalf  the  head  inspector, 
and  this  witness  described  the  manner  in  which  the  plaintiff 
was  required  to  do  his  work  in  the  following  language :  "  All 
trains  that  passed  through  the  depot  were  inspected.  It  is 
the  duty  of  the  car  inspectors  to  look  everything  over  and  see 
that  it  is  safe.  When  a  train  arrived  in  the  depot  as  soon  as 
the  train  stops  the  car  inspectors  commence  on  eacli  side; 
sometimes  two  trains  come  in  together;  sometimes  com- 
mence on  the  rear  end  and  sometimes  on  the  front  end, 
but  generally  we  commence  on  the  rear  end ;  we  let  the 
train  go  past  and  see  whether,  there  are  any  flat  wheels  on 
it  or  anything  broken.  When  the  train  stops,  the  car  inspec- 
tors go  along  from  rear  to  forward  end  to  see  if  they  find  any- 
thing wrong.  The  inspectors  inspect  the  running  gear,  the 
wheels  and  drawhead  and  air  brakes,  and  oil  boxes  and  every- 
thing. We  sound  the  iron  wheels,  and  we  look  over  with  our 
eyes  the  wheels  which  are  not  of  iron.  The  inspector  goes 
ahead  and  opens  the  oil  boxes,  and  sees  whether  there  is  any- 
thing hot  or  whether  any  oil  is  needed.  He  looks  the  air 
brakes  over  and  the  drawhead.  The  air  brakes  are  under- 
neath the  car  —  right  in  the  middle  of  the  car.  The  rubber 
hose  is  between  the  cars  and  below  the  car ;  along  the  side  of 
the  car  there  are  iron  pipes.  These  iron  pipes,  which  run  on 
the  bottom  of  the  car,  are  joined  together  at  the  end  of  each 
car  by  a  rubber  hose.  P^or  the  purpose  of  inspecting  the  air 
brake,  the  inspectors  go  sometimes  and  look  close  under.  We 
generally  had  our  heads  between  the  cars ;  always  peek  under 
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nights  and  look  under.  Besides  tlie  air  brakes  and  wheels, 
the}'  inspect  the  brake  connection  and  drawheads.  There  is  a 
brake  beam  on  each  truck,  and  these  two  brake  beams  are 
coupled  with  an  iron  rod,  and  when  you  put  the  brake  on 
they  are  drawn  to  each  wheel,  and  retard  tlie  motion  of  the 
wheel.  *  *  *  The  inspectors  go  along,  after  the  train  has 
come  to  a.  stop,  from  one  end  of  the  train  to  the  other  —  one 
on  each  side  of  it —  making  an  examination.  If  he  discovers 
something  broken  or  out  of  order,  as  lie  passes  along  the  side 
of  the  car,  if  it  took  any  length  of  time,  he  first  notifies  the 
depot  master.  The  inspector  then  gives  notice  to  the  head  end 
to  not  move  the  train  ;  to  the  man  that  has  charge  of  the  train ; 
the  man  under  whose  orders  or  signals  the  engineer  operates 
his  engine.  The  inspector  tells  whoever  is  in  charge  that  he  is 
going  to  do  the  work.  We  tell  them  that  something  is  out  of 
order  and  we  are  going  to  do  the  work  and  not  to  move  the  train. 
If  it  is  a  small  matter  that  is  out  of  order  and  which  the  car 
inspector  can  repair  himself  he  goes  in  and  repairs  it.  *  *  * 
The  inspector,  before  he  went  under  the  car  to  work,  always 
gave  information  to  those  in  charge  that  he  was  going  under 
there  to  work  and  that  the  car  should  not  be  moved  until  we  had 
hoard  from  him  that  he  had  made  the  repairs  and  had  come 
out.  That  is  the  way  plaintiff  worked  during  all  the  years 
that  he  was  inspector,  and  all  of  the  inspectors  work  in  that 
way."  It  also  appeared  that  it  had  been  the  practice  for  men 
to  go  along  the  side  of  the  train  with  the  insj^ectors  in  order 
to  call  them  out  from  under  the  train  at  the  proj)6r  time. 

The  ground  upon  which  the  defendant  lias  been  held  liable 
for  the  result  of  the  accident  is  that  it  neglected  to  observe  or 
enforce  its  own  rules  and  regulations  concerning  the  inspec- 
tion of  cars  in  passenger  trains.  The  defendant  doubtless 
owed  a  duty  to  the  plaintiff  and  its  other  employees  to  use 
reasonable  care  and  vigilance  in  the  enforcement  of  all  reason- 
able rules  and  regulations  intended  for  their  protection  against 
accident.  The  plaintiff  testified  that  up  to  the  time  of  the 
accident  he  was  not  aware  that  there  existed  any  rule  or  regu- 
lation as  to  the  method  of  inspecting  care.  There  wiis  undoubt- 
edly a  well-defined  method  of  doing  the  work,  which  had 
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always  before  been  in  use  at  this  station,  and  which  had  been 
found  to  be  perfectly  safe  since  no  accident  of  this  character 
had  ever  occurred  before.  That  is  the  method  which  has 
already  been  described  and  which  the  plaintiff  had  followed 
during  all  the  years  of  his  employment. 

But  the  plaintiff  has  recovered  in  this  case  upon  the  theory 
that  all  the  time  there  was  existing  among  the  defendant's 
standing  rules,  which  had  been  promulgated  and  published 
many  years,  a  regulation  relating  to  the  inspection  of  cars, 
wliich  applies  to  this  case  and  which  was  disregarded  at  the 
station  to  the  knowledge  of  the  defendant,  and  in  fact  had 
never  been  applied  or  enforced.  If  the  learned  counsel  for 
the  plaintiff  is  right  in  this  position,  then  clearly  the  judg- 
ment ought  to  stand.  The  rule  thus  invoked  as  the  basis  of  a 
charge  of  negligence  against  the  defendant  is  as  follows,  being 
No.  30  of  the  printed  rules :  "  A  blue  flag  by  day  and  a  blue 
light  by  night  placed  on  tlie  end  of  a  car  denote  that  car 
inspectors  are  at  work  under  or  about  the  car  or  train. 

The  car  or  train  thus  ])rotecte(l  must  not  be  coupled  to  or 
moved  until  the  blue  signal  is  removed  by  the  car  inspectors. 
When  a  car  or  train  standing  on  a  siding  is  protected  by  a 
blue  signal,  otlier  cars  must  not  be  placed  in  front  of  it  so 
that  the  blue  signal  will  be  obscured  without  first  notifying 
the  car  inspector  that  he  may  protect  himself." 

If  this  rule  had  any  application  to  the  passenger  train  that 
the  plaintiff  was  inspecting  when  injured,  it  certainly  was  not 
observed  on  that  occasion,  and  indeed  never  had  been  observed. 
It  is  not  very  plain  how  a  blue  light  on  the  end  of  the  train  I 

on  the  occasion  in  (piestion  could  have  prevented  the  accident 
^  or  operated  as  any  protection  to  the  defendant^  since  the  force 
that  moved  the  train  did  not  come  from  the  rear,  but  from 
suddenly  l)acking  the  train  towards  the  east.  Every  one  hav- 
ing charge  of  the  movements  of  the  train  knew  perfectly  well 
that  the  cars  were  being  inspected  at  the  time,  and  a  blue 
light  on  the  end  of  the  train  would  not  have  given  them  any 
more  knowledge  than  they  already  had.  The  depot  master 
wanted  to  cut  certain  cars  out  of  the  train.  He  supposed  at 
first  that  these  cars  were  at  the  rear  of  the  train,  but  on  discover- 
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ing  that  they  were  at  the  head,  a  change  of  program  became 
necessary  in  getting  the  cars  out,  and  this  change  resulted  in 
the  sudden  backward  movement  that  produced  the  accident. 

But  we  are  not  concerned  with  tlie  question  whether  the 
blue  light  would  or  would  not  have  been  of  any  benefit  or 
protection  to  the  plaintiff.  Tlie  sole  question  in  the  case  is 
whether  the  rule  had  any  application  to  .the  train  in  ques- 
tion, and  we  think  it  had  not.  It  will  be  seen  that  the  rule 
is  made  up  of  three  distinct  clauses  or  sentences.  The  first 
simply  defines  the  meaning  of  the  blue  light  and  the  blue  flag 
when  used.  It  does  not  provide  that  either  shall  be  attached 
to  the  rear  end  of  a  car  on  a  passenger  train.  The  second 
provides  that  when  a  car  or  train  is  thus  protected,  it  must 
not  be  coupled  or  moved  until  the  signal  is  removed.  The 
third  sentence  provides  for  the  case  of  a  car  or  train  on  a 
siding,  and  forbids  running  other  cars  in  front  of  it  so  as  to 
obscure  the  signal  without  first  notifying  the  inspector,  to  the 
end  that  he  may  protect  himself.  When  all  is  read  together, 
the  rule  obviously  relates  to  cars  or  trains  on  sidings  or  in  the 
yard,  and  not  to  regular  passenger  trains  coming  into  the  star 
tion  and  departing  frequently  in  a  few  minutes.  There  is 
nothing  in  the  language  of  the  rule  or  in  its  evident  purpose 
that  requires  the  signal  to  be  placed  upon  such  train  or  the 
cars  composing  it,  and  negligence  cannot  be  predicated  of  an 
omission  to  do  so.  It  follows  that  the  judgment  in  this  case 
rests  upon  a*  wrong  construction  of  the  rule,  since  the  only 
negligence  imputed  to  the  defendant  consisted  in  the  omission 
to  place  a  blue  light  on  the  rear  car  of  the  train  on  the  niglit 
of  the  accident,  and  this  was  upon  tJie  assumption  that  the 
rule  required  it. 

The  legal  question  was  raised  by  the  defendant  by  motion 
for  a  nonsuit  and  requests  to  charge,  whicli  were  denied  and 
exceptions  taken. 

The  judgment  should  be  revei'sed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur,  except  Martin,  J.,  not  voting,  and  Vann,  J., 
not  sitting. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex   rel.  George 
,  Tyroler,  Appellant,  v.  The  Warden  of  the  City  Prison 
OF  the  City  of  New  York,  Respondent. 

Unconrtitutionality  of  Act  Limitino  Sale  of  Passage  Tickets 
Chapter  506  of  the  Laws  of  1897  (Penal  Code,  §§  615.  616),  which  prohibito, 
and  subjects  to  punishment  as  a  crime,  the  selling  of  tickets  for  passage 
on  vessels  or  railroad  trains,  by  any  person  except  common  carriers  and 
their  specially  authorized  agents,  transcends  the  police  power  and  vio- 
lates the  constitutional  guarantees  of  civil  rights  and  privileges  and  of 
liberty  (N.  Y.  Const,  art.  1,  §§  1,  6),  in  so  far  as  it  undertakes  to  prohibit 
citizens  of  the  state  from  engaging  in  the  business  of  brokerage  in  passage 
tickets. 

People  ex  rel.  Tyroler  v.  Warden,  26  App.  Div.  228,  reversed. 

(Argued  June  23,  1898;  decided  November  22,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 28,  1898,  affirming  an  order  of  the  Special  Term  dis- 
missing the  relator's  petition  for  a  writ  of  liabeas  corpus,  and 
remanding  him  to  the  custody  of  the  defendant. 

Tlie  relator  is  a  citizen  of  the  state  of  New  York  and  the 
United  States,  and  immediately  prior  to  his  arrest,  and  for 
several  years  before  that  time,  had  been  engaged  in  the  city 
of  New  York  in  the  business  of  selling,  and  oflFering  for  sale, 
and  procuring  tickets,  giving,  and  purporting  to  give,  the 
right  to  a  passage  and  conveyance  on  vessels  and  railway  trains. 
He  iv«i  charged  with  having  received  the  sum  of  $6.30  a.s  a 
consideration  for  a  passage  or  conveyance  upon  a  ferryboat, 
train  and  vessel  from  the  city  of  New  York  to  the  city  of 
Norfolk,  Virginia,  and  for  the  procurement  of  a  ticket  giving 
the  absolute  right  of  passage  and  conveyance  tipon  such  ferry- 
boat, train  and  vessel,  he  not  being  at  the  time  an  authorized 
agent  of  the  owners  or  consignees  of  such  vessel,  or  of  the 
company  running  such  train.  It  is  not  pretended  that  the 
relator  did  not  come  into  the  possession  of  the  tickets  lawfully 
and  by  purchase  from  the  transportation  companies  issuing 
them. 
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The  relator  sued  out  a  writ  of  habeas  corpus  and  demanded 
his  discharge  from  tlie  custody  of  the  defendant  on  the  ground 
that  the  act  of  1897  (Ch.  506)  violated  certain  provisions  of 
the  Constitution  of  the  State  of  New  York  and  the  Constitu- 
tion of  the  United  States,  and  was,  therefore,  void. 

The  Special  Term  made  its  order  dismissing  the  writ  and 
remanded  the  relator. 

The  Appellate  Division  affirmed  that  order. 

Saiariel  Untermyer^  Louis  Marshall  and  Ahraham  Gruher 
for  appellant.  The  statute  under  which  tlie  relator  is  prose- 
cuted is  unconstitutional,  because  it  deprives  him  of  liis  liberty 
without  due  process  of  law ;  because  it  deprives  him  of  rights 
and  privileges  Secured  to  a  citizen  of  the  state,  and  because  it 
abridges  his  privileges  and  inmiunities  as  a  citizen  of  the 
United  States,  and  denies  to  him  the  equal  protection  of  the 
laws.  (State  Const,  art.  1,  §§1,6;  Federal  Const.  14th  amdt. 
TJ,  S,  V.  Trails- Missouri  Freight  Assn,^  166  U.  S.  290 
Slaughter  House  Cases^  16  Wall.  36, 130 ;  Butchers'^  Union  Co 
V,  Crescent  City  Co,^  111  U.S.  746;  Yick  Wo  s ,  Hopkins. 
118  U.  S.  356 ;  Tiedeman  on  LimitP.tions  of  Police  Power,  292 
MatUr  of  Jacobs,  98  N.  Y.  98 ;  People  v.  Marx,  99  N.  Y 
377 ;  People  v.  Gillson,  109  N.  Y.  389 ;  People  v.  Sheldon^ 
139  N.  Y.  263 ;  Judd  v.  Harrington,  139  N.  Y.  105 ;  Colon 
v.  Lisle,  153  N.  Y.  188;  Allgeyer  v.  Louisiana,  165  U.  S. 
578;  City  of  Baltimore  v.  Radecke,  49  Md.  217;  Oilman  \. 
Tucker,  128  N.  Y.  190  ;  Forster  v.  Scott,  136  N.  Y.  577.) 
This  legislation  is  likewise  unconstitutional,  because  it  deprives 
the  relator  of  his  property  without  due  process  of  law. 
(Penal  Code,  §§  536,  546,  616;  People  ex  rel,  v.  Village  of 
Haverstraw,  151  N.  Y.  75.)  The  act  is  likewise  unconstitu- 
tional, because  it  amounts  to  a  regulation  of  commerce  among 
the  several  states  by  the  legislature  of  the  state  of  Xew  York. 
(Black's  Const.  Laws,  pp.  170,  171 ;  Gloucester  Ferry  Co.  v. 
Pa,,  114  U.  S.  196 ;  Ilemlerson  v.  Mayor  of  New  York,  92 
U.  S.  259;  Hall  v.  Be  Cuir,  95  U.  S.  485 ;  McCaU  v.  Cali- 
fornia, 136  U.  S.  104 ;  Leloup  v.  Port  of  Mobile,  127  U.  S. 
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640;  ir.  l\  Tel  Co,  v.  AMaina,  132  U.  S.  472;  Brown  v. 
Maryhmd^  12  Wheat.  419  ;  Welton  v.  State  of  Missouri^  91 
U.  S.  275;  Pickard  v.  Pxdlman  S.  C.  Co,,  117  U.  S.  34; 
JiobbiTis  V.  Shelby  Coxinty  Taxing  Dist.,  120  U'.  S.  489; 
Asher  V.  Texas,  128  U.  S.  129;  Stonghtenburyh  v.  Ileanick, 
129  U.  S.  141 ;  Brennan  v.  TitusiHlle,  153  U.  S.  287;  Z^% 
V.  Hardin,  135  U.  S.  100 ;  Walling  v.  Mic/iujan,  116  U.  S. 
446  ;  Minnesota  v.  Barber,  136  U.  S.  313;  B rimer  v.  Relh 
man,  138  U.  S.  78 ;  Voight  v.  Wright,  141  U.  S.  62 ;  Brown 
V.  Houston,  114  U.  S.  622  ;  People  v.  HawMns,  20  App.  Diy. 
494 ;  >&<?^^  V.  Donald,  165  U.  S.  58.)  This  legislation  further 
ofEends  the  Constitution  of  the  state  of  New  York,  because  it 
is  practically  an  abdication  of  governmental  functions  in 
favor  of  private  individuals  and  corporations.  {Barto  v. 
Himrod,  8  N.  Y.  483.) 

James  D.  McClelland  and  Charles  E.  Le  Barbier  for 
respondent.  The  legislature  has  power  to  restrict  the  sale  of 
passage  tickets  on  vessels  and  railroads  to  the  authorized  agents 
of  the  companies  running  them.  {Rogers  v.  Common  Council 
of  Buffalo.  123  N.  Y.  181 ;  People  v.  Bxidd,  117  N.  Y.  29 ; 
People  y,  Ewer,  141  N.  Y.  132 ;  Hill  v.  Thompson,  16  T.  & 
S.  481;  S,  C,  18  Iowa,  165;  Live  Stock  Assn,  v.  Crescent 
City,  etc,  1  Abb.  [U.  S.]  388,  398;  Slaughter  House  Cases, 
16  Wall.  36,  106 ;  2ratter  of  Jacobs,  98  N.  Y.  98 ;  Bertholf 
V.  aReilly,  74  N.  Y.  509 ;  People  v.  Marx,  99  N.  Y.  377 ; 
L.  1897,  ch.  506;  Penal  Code,  §§  615,  616;  Com,  v.  Wilson, 
14  Phila.  384;  People  v.  Cannon,  10  N.  Y.  Cr.  Rep.  497; 
PeopU  V.  Cannon,  139  X.  Y.  32.)  There  is  nothing  in  the 
act  which  deprived  the  petitioner  of  the  property  in  the  ticket. 
{State  of  Minnesota  v.  Corbett,  24  L.,It.  A.  498.) 

Parker,  Ch.  J.  The  statute  that  appellant  insists  is  in  dero- 
gation of  the  limitation  placed  upon  the  legislative  power  by 
the  People,  through  the  CcMistitution  of  the  state,  reads  as 
follows :  "  Section  1.  The  Penal  Code  is  hereby  amended  by 
inserting  therein  a  new  section,  to   be  known  as  section  six 
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hundred  and  fifteen,  to  read  as  follows:  §615.  Sale  of  pcLS- 
8a(j^  tickets  an  vessels  and  railroads  forbidden^  except  hy  agents 
speclaUij  autJiorized.  No  person  shall  issue  or  sell,  or  offer 
to  sell,  any  passage  ticket,  or  an  instrument  giving  or  purport- 
ing to  give  any  right,  either  al)solutely  or  upon  any  condition 
or  contingency  to  a  passage  or  conveyance  upon  any  vessel 
or  railway  train,  or  a  berth  or  stateroom  in  any  vessel,  unless 
he  is  an  authorized  agent  of  the  owners  or  consignees  of  such 
vessel,  or  of  the  company  running  such  train,  except  as  allowed 
by  sections  six  hundred  and  sixteen  and  six  hundred  and  twenty- 
two  ;  and  no  person  is*  deemed  an  authorized  agent  of  such 
owners,  consignees  or  company,  within  the  meaning  of  the 
chapter,  unless  he  has  received  authority  in  writing  therefor, 
specifying  the  name  of  the  company,  line,  vessel  or  railway 
for  which  he  is  authorized  to  act  as  agent,  and  the  city,  town 
or  village  together  with  the  street  and  street  number,  in  which 
his  office  is  kept,  lor  the  sale  of  tickets." 

"  Section  2.  Section  six  hundred  and  sixteen  of  the  Penal 
Code  is  hereby  amended  so  as  to  read  as  follow^s  :  §  016.  Sale 
h/  authorized  agents  restricted,  Xo  person,  except  as  allowed 
in  section  six  hundred  and  twentv-two,  shall  ask.  take  or  receive 
any  money  or  valuable  thing  as  a  consideration  for  any  pas- 
sage or  conveyance  upon  any  vessel  or  railway  train,  or  for  the 
procurement  of  any  ticket  or  instrument  giving  or  purporting 
to  give  a  right,  either  absolutely  or  upon  a  condition  or  con- 
tingency, to  a  passage  or  conveyance  upon  a  vessel  or  railway 
train,  or  a  berth  or  stateroom  on  a  vessel,  unless  he  is  an  author- 
ized agent  within  the  provisions  of  the  last  section  ;  nor  shall 
any  i)erson,  as  such  agent,  sell,  or  offer  to  s^ll,  any  such  ticket, 
instrument,  berth  or  stateroom,  or  ask,  take  or  receive  any 
consideration  for  any  such  passage,  conveyance,  berth  or  state- 
room, except  at  the  office  designated  in  his  appointment,  nor 
until  he  has  been  authorized  to  act  as  such  agent  according  to 
the  provisions  of  the  last  section,  nor  for  a  sum  exceeding  the 
price  charged  at  the  time  of  such  sale  by  the  company,  own- 
ers or  consignees  of  the  vessel  or  railway  mentioned  in  the 
ticket.     Xothing  in  this  section  or  chapter  contained  shall  pre- 
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vent  tlie  properly  authorized  agent  of  any  transportation  com- 
pany from  purchasing  from  the  properly  authorized  agent  of 
any  other  transportation  company  a  ticket  for  a  passenger  to 
wliom  lie  may  sell  a  ticket  to  travel  over  any  part  of  the  line 
for  which  he  is  the  properly  authorized  agent,  so  as  to  enable 
such  passenger  to  travel  to  the  place  or  junction  from  which 
his  ticket  shall  read." 

The  remaining  portion  of  the  section  relates  to  tjie  redemp- 
tion of  tickets  purchased  from  an  authorized  agent  of  a  rail- 
way company^  under  certain  contingencies,  and  within  certain 
periods  of  time,  and  is  not  in  anywise  involved  in  this  appeal. 

Having  observed  how  the  statute  reads,  it  will  be  well  next 
to  analvze  it  and  see  if  we  can  find  out  what  was  intended  to 
be  accomplished,  and  is  in  fact  accomplished,  by  the  phrase- 
ology of  the  statute,  in  order  that  we  may  ascertain  whether 
the  statute  is  in  contravention  cf  any  of  the  rights  secured  by 
the  Constitution  to  the  citizen.  It  will  be'  observed  in  the 
first  place  that  it  does  not  prohibit  the  sale  of  tickets  absolutely, 
nor  does  it  limit  to  the  particular  transportation  company  over 
whose  route  he  desires  to  be  conveyed,  the  right  to  sell  tickets 
to  the  traveler.  It  may  be  said  in  passing,  that  the  last  asser- 
tion is  in  conflict  with  the  position  taken  by  the  learned  judge 
who  wrote  the  opinion  of  the  Appellate  Division ;  for  he 
assumes  that  as  only  persons  appointed  agents  can  sell,  the 
effect  of  the  provision  is  that  a  corporation  "shall  only  sell 
through  its  agents,  and  is  merely  a  declaration  that  the  cor- 
poration itself  was  to  sell  its  tickets." 

The  first  section  and  the  first  part  of  the  second  section  do 
restrict  the  sale  of  passage  tickets  to  agents  specially  author- 
ized by  transportation  companies,  and  if  there  was  nothing 
else  in  the  statute  upon  the  subject,  it  would  bear  the  construc- 
tion put  upon  it,  that  its  only  effect  is  to  confine  the  right  to 
sell  passage  tickets  of  a  corporation  to  that  corporation  itself, 
which  can  act  only  through  agents ;  but  between  the  opening 
and  the  closing  sentences  of  the  second  section  may  be  found 
the  following :"  Nothing  in  this  section  or  chapter  contained 
shall  prevent  the  properly  authorized  agent  of  any  transpor- 
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tation  company  from  purchasing  from  the  properly  author- 
ized agent  of  any  other  transportation  company  a  ticket  for  a 
passenger  to  whom  he  may  sell  a  ticket  to  travel  over  any 
part  of  the  line  for  wliich  he  is  the  properly  authorized  agent, 
so  as  to  enable  such  passenger  to  travel  to  the  place  or  junc- 
tion from  which  his  ticket  shall  read."  Thus  we  see  that  the 
moment  a  man  becomes  the  agent  of  a  transportation  com- 
pany he  is  by' that  designation  authorized  to  buy  tickets  of  any 
other  transportation  company  in  the  United  States  or  the 
world,  and  may  sell  such  tickets  to  any  person  who  applies  for 
them.  In  the  sale  of  tickets  of  the  various  transportation 
companies,  other  than  those  of  the  company  of  which  he  is 
an  agent,  he  necessarily  acts  as  a  broker.  lie  can  buy  the 
tickets  and  sell  them  again,  making  a  profit  that  may  perhaps 
depend  more  or  less  on  the  degree  of  competition  between 
railroads  in  various  parts  of  the  country.  Clearly,  the  agent 
of  a  transportation  company,  in  the  purchase  and  sale  of 
tickets  of  foreign  corporations,  is  not  engaged  in  selling  the 
passage  tickets  of  the  transportation  company  appointing  him. 
It  is  not  the  sale  of  the  tickets  of  his  principal  alone  that  the 
agent  is  thus  engaged  in  ;  but  when  a  transportation  company 
appoints  an  agent  to  sell  its  tickets,  then  the  state,  by  this 
statute,  steps  in  and  attempts  to  clothe  him  with  the  power 
which  it  takes  from  all  other  citizens  to  deal  in  the  tickets  of 
as  many  other  transportation  companies  as  he  may  be  able  to 
make  satisfactory  arrangements  with. 

This  leads  us  to  note  another  interesting  feature  of  this 
remarkable  statute.  The  buying  and  selling  of  passage  tickets 
is  not  abolished  ;  it  is  only  condemned  where  the  seller  has 
not  authority  from  some  one  of  the  transportation  companies 
to  act  as  its  agent.  It  has  happened  before  that  for  the  pro- 
tection of  the  people  the  lawmaking  power  has  provided  for 
an  examination  for  the  purpose  of  ascertaining  whether  appli- 
cants possessed  suitable  qualifications  as  to  character,  intelli- 
gence and  financial  responsibility  to  fill  certain  positions  of 
trust,  or  to  engage  in  a  business  which  might  prove  dangerous 
to  the  people  in  the  hands  of  a  person  either  incompetent  or 
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of  bad  character ;  but  in  no  instance  has  it  conferred  a  general 
and  unUniited  power  of  appointment  upon  a  class  of  persons 
or  corporations  wholly  unconnected  witli  the  state  govern- 
ment. It  may  possibly  be  that  there  was  sucii  a  situation  as 
would  have  justified  an  enactment  placing  some  restrictions 
upon  those  engaged  in  the  selling  of  passage  tickets  and  pre- 
scribing penalties  by  way  of  fine  or  imprisonment  for  those 
who  should  break  over  such  re^itraints.  Our  excise  legislation 
affords  an  illustration.  By  its  provisions  all  are  permitted  to 
sell  liquor  within  certain  limitations  that  apply  to  all  citizens 
alike,  and  for  the  violation  of  the  regulations  of  the  traffic 
are  provided  certain  penalties  that  are  expected  to  assure  to 
the  public  some  measure  of  protection  from  non-law-abiding 
citizens  engaged  in  the  business.  But  this  act  simply  turns 
over  to  the  transportation  companies  the  selection  of  those 
who  are  hereafter  to  be  permitted  to  sell  tickets.  It  imposes 
no  restraints  whatever  upon  the  appointing  power,  nor  u})on 
the  agents  selected,  other  than  that  in  the  purchase  of  tickets 
he  must  confine  himself  to  the  properly  authorized  agents  of 
the  transportation  companies.  The  business  of  buying  and 
selling  tickets,  as  to  such  agents,  continues  to  be  a  legitimate 
business,  but  to  all  citizens  other  than  those  who  may  be 
selected  by  the  transportation  companies,  the  right  to  buy  and 
sell  tickets  is  denied  and  an  actual  sale  bv  them  constitutes  a 
felony.  The  act  itself  is  silent  as  to  the  motive  of  its  enact- 
ment by  the  legislature,  and  it  contains  no  suggestion  as  to  the 
public  interests  which  its  purpose  is  to  sul)serve. 

Ticket  brokerage  as  a  business  has  been  in  existence  for 
many  years.  It  is  a  matter  of  common  knowledge  that  at 
great  agencies  such  as  Cook's  and  Gaze's,  tickets  can  be  pur- 
chased over  a  great  portion  of  the  transportation  routes  of  the 
world.  Intending  travelers  in  great  numbers  have  gone  to 
those  agencies  for  advice  as  to  choice  of  routes  to  be  taken  in 
contemplated  journeys  and  to  purchase  the.  tickets  for  the 
trip,  whether  it  should  require  days,  or  weeks,  or  months  to 
tnake  it.  The  traveling  public  in  large  numbers  have  come 
to  make  use  of  the  facilities  afforded  by  such  agencies,  of 
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which  there  are  now  very  many.  And  Cook's  and  Gaze's  are 
among  the  agencies  that  must  go  out  of  business  in  this  state 
if  this  statute  can  live,  unless  some  transportation  company 
shall  deem  it  wise  to  clothe  them  with  the  authoritv  to  act  as 
its  agents. 

It  is  asserted  by  counsel  that  the  traveling  public  and  the 
transportation  companies  have  been  so  defrauded  by  the  acts 
of  the  brokers  in  the  selling  of  unused  or  alleged  to  be  unused 
passage  tickets,  as  to  call  for  legislation  of  a  protective 
character,  of  which  this  statute  is  the  outcome.  The  tendency 
of  the  times  undoubtedly  is  to  rush  to  the  legislature  for  a  cure 
for  all  the  grievances  of  citizens,  whether  real  or  imaginary, 
and  many  novel  experiments  in  legislation  are  the  result.  But 
usually  in  case  of  wrongs  penalties  have  been  provided.  It  is 
novel  legislation  indeed  that  attempts  to  take  away  from  all 
tlie  people  the  right  to  conduct  a  given  business  because  there 
are  wrongdoers  in  it,  from  whose  conduct  the  people  sutler. 
But  where  in  the  statute  is  to  be  found  the  evidence  that  its 
purpose  is  to  prevent  fraud?  "In  the  title  of  the  act," 
answers  counsel,  and  with  tliat  answer  he  has  to  be  content. 
For  while  the  act  is  entitled  "Frauds  in  the  sale  of  passage 
tickets,"  the  body  of  the  statute  does  not  contain  any  reference 
to  forged,  altered,  used  or  stolen  tickets.  The  sale  of  such 
tickets  is  made  a  punishable  offense  under  other  sections  of 
the  Penal  Code.  The  provisions  of  the  act,  therefore,  have 
reference  to  the  selling  of  valid  tickets,  regularly  issued  by  a 
transportation  company.  Can  the  legislature  declare  such  sales 
to  be  fraudulent,  or  prohibit  them  on  the  ground  that  it  tends 
to  prevent  fraud  ?  If  the  act  prohibited  is  fraudulent,  there 
can  be  no  doubt  that  the  legislature,  under  its  police  power, 
may  provide  for  its  punishment ;  but  whether  it  may,  under 
Budli  power,  interdict  the  sale  of  a  valid  ticket  by  one  ])orson 
to  another  upon  the  pretext  that  fraud  will  thus  be  prevented, 
presents  a  very  different  question.  I  confess  I  am  unable  to 
Bee  how  such  a  sale  defrauds  a  transportation  company.  If 
a  transportation  company  sells  a  ticket  from  New  York  to 
San  Francisco,  it  undertakes  to  carry  the  holder  from  one 
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place  to  the  other.  It  costs  the  company  no  more  to  carry 
one  person  than  it  does  the  other.  How  then  can  it  be 
defrauded  or  in  any  way  prejudiced  by  tlie  transfer  of  such  a 
ticket  by  the  purchaser  to  anotlier  person  ?  It  is  said  that  the 
prohibition  of  such  a  sale  tends  to  protect  tiie  traveler  from 
being  defrauded.  If  it  is  a  sale  of  a  valid  ticket,  no  fraud  can 
possibly  result,  and  if  it  is  not  a  sale  of  a  valid  ticket,  then  the 
sale  is  fraudulent  and  is  prohibited  by  other  provisions  of  the 
Penal  Code. 

Only  one  prop  remains  which  it  is  pretended  can  support 
the  weight  of  this  statute,  and  that  is,  that  the  penal  laws  not 
having  proved  sufficiently  efficacious  to  wholly  prevent  fraud, 
an  emergency  is  presented  which  justifies  the  taking  away 
from  the  general  public  the  right  to  engage  in  the  business  of 
ticket  selling. 

It  is  not  contended  that  the  business  of  ticket  brokerage  is 
in  itself  of  a  fraudulent  character.  The  business  can  be  hon- 
estly conducted ;  it  has  been  so  conducted  in  the  past  byhon- 
est  men  engaged  in  it ;  and  the  most  that  is  asserted  is  that 
there  are  some  men  engaged  in  the  business  who  have  imposed 
on  the  public.  The  same  assertion  can  be  made  with  equal 
truth  of  every  business,  trade  and  profession.  Because  some 
coal  dealers  and  vendors  in  sugar  cheat  in  weight,  and  dealers 
in  paints  and  oil  in  measurements,  and  in  tobacco  in  quality, 
it  has  not  hitherto,  we  venture  to  say,  been  thought  the  proper 
remedy  to  make  it  a  felony  for  persons  to  hereafter  engage  in 
such  business,  unless  they  shall  have  been  duly  appointed  as 
agents  by  the  corporations  manufacturing  or  producing  the 
product. 

Still  another  motive  for  this  enactment  is  suggested,  and 
that  is  that  its  real  purpose  is  to  enable  transportation  compa- 
nies to  compel  others  with  which  they  may  enter  into  poolfng 
arrangements  to  preserve  their  agreement  from  secret  viola- 
tion, which  is  f re<juently  the  outcome  under  the  present  ticket 
brokerage  system,  which  offers  an  avenue  by  which  the  weaker 
corporation  to  such  an  agreement  can  dispose  of  its  tickets  at 
a  price  lower  than  that  agreed   upon.     This  subject  received 
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judicial  attention  in  ^ashvilUy  C,  <&  St.  Z,  Jiy,  Co.  v.  McCmi- 
nell  (82  Fed.  Eep.  65)  and  Jifini^e^ota  v.  Corbett  (57  Minn.  345), 
where  statutes,  liaving  apparently  the  same  object  in  view  as 
this  one,  were  under  consideration,  as  will  appear  from  the  fol- 
lowing extract  from  the  opinion :  "  It  was  also  commonly 
believed  that,  in  order  to  evade  statutes  designed  to  secure 
uniformity  of  rates  and  to  prevent  discriminations,  some  car- 
riers of  passengers  were  in  the  habit  of  placing  large  blocks 
of  their  tickets  with  'scalpers,*  ostensibly  not  their  agents, 
for  sale  at  cut  rates.  To  remedy  these  and  similar  abuses, 
real  or  supposed,  this  statute  was  passed.  That  all  its  pro- 
visions have  some  relation  to,  and  tendency  to  accomplish,  this 
end,  is  quite  clear." 

Counsel  argue  that  the  helpfulness  of  the  ticket  broker  in 
securing  to  the  traveling  public  the  benefits  of  such  competi- 
tion was  of  such  a  fraudulent  character  as  to  wholly  justify 
the  legislation,  and  appeal  to  the  decisions  quoted  from  in 
support  of  such  contention.  But  we  pass  for  the  present  the 
subject  of  motive,  to  be  again  referred  to  when  m'c  come  to 
consider  whether,  under  the  police  power,  the  legislation  can 
be  justified.  Whatever  the  legislature's  motive,  the  fact  is, 
that  it  has  passed  an  act  which  does  not  declare  ticket  broker- 
age unlawful,  for  it  allows  any  person  who  may  be  fortunate 
enough  to  secure  an  appointment  as  agent  for  a  transportation 
company  to  engage  in  ticket  brokerage;  but  the  act  does 
declare  that  if  any  person,  other  than  an  agent  of  a  transpor- 
tation company,  undertakes  to  engage  in  the  passenger  ticket 
brokerage  business  he  shall  be  guilty  of  a  felony ;  in  other 
words,  that  it  is  unlawful  for  all  citizens  of  New  York  to 
engage  in  the  buying  and  selling  of  passage  tickets  unless 
empowered  to  do  so  by  the  written  appointment  of  a  trans- 
portation company. 

Much  has  been  said  in  argument  with  reference  to  this 
statute  in  a  more  agreeable  vein,  placing  the  statute  in  a  some- 
what more  attractive  form,  but  it  is  as  well  to  go  beneath  the 
surface  and  get  at  the  truth,  which  is  that  the  statute  was 
intended  to  and  does  in  fact  vest  the  control  of  the  sale  of 
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passage  tickets  within  this  state,  not  only  of  transportation 
companies  doing  business  in  this  state,  but  throughout  the 
world,  exclusively  in  the  hands  of  such  companies. 

The  business  of  selling  passage  tickets  continues,  therefore, 
to  be  regarded  as  a  lawful  and  legitimate  business.  Public 
policy  is  still  declared  to  favor  a  business  which  recognizes  the 
propriety  of  the  middleman  between  the  passenger  and  the 
transportation  company,  but  the  right  to  engage  in  it  is  denied 
to  the  general  public. 

The  question  then  is  whether  the  organic  law  prohibits  legis- 
lation of  this  character. 

Before  referring  to  the  provisions  of  the  Constitution  that 
it  is  confidently  asserted  condemn  such  legislation,  it  may  not 
be  out  of  place  to  note  that  the  granting  of  monopolies  or 
exclusive  privileges  to  corporations  or  persons  has  teen 
regarded  as  an  invasion  of  the  rights  of  others  to  follow  a 
lawful  calling  and  an  infringement  of  personal  liberty,  from 
the  times  of  the  reiscns  of  Elizabeth  and  James.  The  statute 
of  21  Jac,  abolishing  monopolies,  has  been  from  the  time  of 
its  enactment  regarded  as  a  statutory  landmark  of  English 
liberty,  and  that  nation  has  jealously  preserved  it.  It  was  a 
part  of  that  inheritance  which  our  fathers  brought  with  them 
and  incorporated  into  the  organic  law,  to  the  end  that  the 
lawmaking  power  should  be  restrained  from  interference 
with  it. 

In  this  connection  the  language  employed  by  Mr.  Justice 
Field  in  Butchers^  Union  (Jo.  v.  Creneeht  City  Co.  (Ill  17. 
S.  746,  756,  757)  is  most  instructive.  ''  As  in  our  intercourse 
with  our  fellowmen  certain  principles  of  morality  are  assumed 
to  exist,  without  whicli  society  would  be  impossible,  so  certain 
inherent  rights  lie  at  the  foundation  of  all  action,  and  npon  a 
recognition  of  them  alone  can  free  institutions  be  maintained. 
These  inherent  rights  have  never  i)een  more  happily  expressed 
than  in  the  Declaration  of  Independence,  that  new  evangel 
of  liberty  to  the  people :  '  AVe  hold  these  truths  to  be  self- 
evident  '  —  that  is  so  plain  that  their  truth  is  recognized  upon 
their  mere  statement  — '  that  all  men  are  endowed  '  —  not  by 
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edicts  of  emperors,  or  decrees  of  Parliament,  or  acts  of  Con- 
gress, but  •  by  their  Creator,  with  certain  inalienable  rights' 
—  that  is,  rights  which  cannot  be  bartered  away,  or  given 
away,  or  taken  away  except  in  punislnnent  of  crime  — '  and 
that  among  these  are  life,  liberty  and  the  pursuit  of  happiness, 
and  to  secure  these '  —  not  grant  them  but  secure  them  — 
'  governments  are  instituted  among  men,  deriving  their  just 
powers  from  the  consent  of  the  governed.'  Among  these 
inalienable  rights,  as  proclaimed  in  that  great  document,  is  the 
right  of  men  to  pursue  their  happiness,  by  which  is  meant  the 
right  to  pursue  any  lawful  business  or  vocation,  in  any  man- 
ner not  inconsistent  with  the  equal  rights  of  othere,  which  may 
increase  their  prosperity  or  develop  their  faculties,  so  as  to  give 
to  them  their  highest  enjoyment.  The  common  business  and 
callings  of  life,  the  ordinary  trades  and  pursuits,  which  are 
innocuous  in  themselves,  and  have  been  followed  in  all  com- 
munities from  time  immemorial,  must,  therefore,  be  free  in 
this  country  to  all  alike  upon  the  same  conditions.  The 
right  to  pursue  them,  without  let  or  hindrance,  except  that 
which  is  applied  to  all  persons  of  the  same  age,  sex,  and 
condition,  is  a  distinguishing  privilege  of  citizens  of  the 
United  States,  and  an  essential  element  of  that  freedom 
which  they  claim  as  their  birthright.  *  *  *  In  this 
country  it  has  seldom  been  held,  and  never  in  so  odious  a  form 
as  is  here  claimed,  that  an  entire  trade  and  business  could  be 
taken  from  citizens  and  vested  in  a  single  corporation.  Such 
legislation  has  been  regarded  everywiiere  else  as  inconsistent 
with  civil  liberty.  That  exists  only  where  every  individual 
has  the  power  to  pursue  his  own  happiness  according  to  his 
own  views,  unrestrained,  except  by  equal,  just,  and  impartial 
laws." 

From  the  opinion  of  Mr.  Justice  Matthews  in  Yick  Wo  v. 
Hopkins  (118  U.  S.  356,  370)  the  following  is  taken:  *' But 
the  fundamental  rights  to  life,  liberty,  and  the  pursuit  of 
happiness,  considered  as  individual  possessions,  are  secured  by 
those  maxims  of  constitutional  law  which  are  the  moimments 
showing  the  victorious  progress  of  the  race  in  securing  to  men 
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the  blessings  of  civilization  under  the  reign  of  just  and  equal 
laws,  so  that,  in  the  famous  language  of  the  Massachusetts 
Bill  of  Rights,  the  government  of  the  commonwealth  *  may  be 
a  government  of  laws  and  not  of  men.'  For,  the  very  idea 
that  one  man  may  be  compelled  to  hold  his  life,  or  the  means 
of  living,  or  any  material  right  essential  to  tlie  enjoyment  of 
life,  at  the  mere  will  of  another,  seems  to  be  intolerable  in 
any  country  where  freedom  prevails,  as  being  the  essence  of 
slavery  itself." 

These  principles  have  also  been  incorporated  into  the 
organic  law  of  this  state.  Article  1,  section*!  of  the  State 
*  Constitution  reads  as  follows  :  "  Xo  member  of  this  state  shall 
be  disfranchised,  or  deprived  of  any  of  the  rights  or  privileges 
secured  to  any  citizen  thereof,  unless  by  the  law  of  the  land, 
or  tlie  judgment  of  his  peers." 

Article  1,  section  6  of  the  State  Constitution  provides  that 
"  no  person  shall  *  *  *  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law."  The  word  "  liberty," 
as  employed  in  the  provirion  of  the  Constitution  quoted,,  was 
considered  by  this  court  in  In  re  Jacobs  (98  N.  Y.  98)  in  a 
masterful  opinion  by  Judge  Earl.  He  said  (pp.  106,  107) : 
"So,  too,  one  may  be  deprived  of  his  liberty  and  his  constitu- 
tional rights  thereto  violated  without  the  actual  imprisonment 
or  restraint  of  his  person.  Liberty,  in  its  broad  sense  as 
understood  in  this  country,  means  the  right,  not  only  of  free- 
dom from  actual  servitude,  imprisonment  or  restraint,  but  the 
right  of  one  to  use  his  faculties  in  all  lawful  ways,  to  live  and 
work  where  he  will,  to  earn  his  livelihood  in  any  lawful  call- 
ing, and  to  pursue  any  lawful  trade  or  avocation.  All  laws, 
therefore,  w^iich  impair  or  trammel  these  rights,  which  limit  one 
in  his  clioice  of  a  trade  or  profession,  or  confine  him  to  work 
or  live  in  a  specified  locality,  or  exclude  him  from  his  own 
house,  or  restrain  his  otherwise  lawful  movements  (except  as 
such  laws  may  be  passed  in  the  exercise  by  the  legiehiture  of 
the  police  power,  which  will  be  noticed  later),  are  infringe- 
ments upon  his  fundamental  rights  of  liberty,  which  are  under 
constitutional  protection." 
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In  People  v.  Marx  (99  N.  Y.  377)  this  court  declared  uncon- 
stitational  a  statute  that  prohibited  tlie  manufacture  and  sale 
of  any  substitute  for  butter  or  cheese  produced  from  pure 
unadulterated  milk  or  cream.  Judge  Rapallo,  speaking  for 
the  court,  said :  "  Among  these  no  proposition  is  now  more 
firmly  settled  tiian  that  it  is  one  of  the  fundamental  rights 
and  privileges  of  every  American  citizen  to  adopt  and  follow 
such  lawful  industrial  pursuits,  not  injurious  to  the  community, 
as  he  may  see  fit.  The  term  '  liberty,'  as  protected  by  the 
Constitution,  is  not  cramped  into  a  mere  freedom  from  physical 
restraint  of  the  person  of  the  citizen,  as  by  incarceration,  but 
is  deemed  to  embrace  the  right  of  man  to  be  free  in  the 
enjoyment  of  the  faculties  with  which  he  has  been  endowed 
by  his  Creator,  subject  only  to  such  restraints  as  are  necessary 
for  the  common  welfare." 

In  People  v.  GilUon  (109  N.  Y.  389)  a  statute  was  declared 
to  be  unconstitutional  which  prohibited  the  sale  of  any  article 
of  food,  or  offering  or  attempting  to  do  so,  npon  any  repre- 
sentation or  inducement  that  anything  else  would  be  delivered 
as  a  prize,  premium  or  reward  to  the  purchaser.  Judge 
Peckham,  in  delivering  the  opinion  of  the  court,  after  con- 
sidering the  statute,  said  (p.  399) :  "  A  liberty  to  adopt  or  fol- 
low for  a  livelihood  a  lawful  industrial  pursuit,  and  in  a  man- 
ner not  injurious  to  the  community,  is  certainly  infringed 
upon,  limited,  perhaps  weakened  or  destroyed  by  such 
legislation." 

Argument  certainly  is  not  needed  in  the  light  of  these 
decisions  to  support  the  assertion  that  the  "  liberty  "  of  this 
relator  and  other  citizens  of  this  state  to  engage  in  the  busi- 
ness of  brokerage  in  passage  tickets  is  sought  to  be  interfered 
with  by  the  statute  under  consideration,  for  brokerage  in  such 
tickets  has  been  a  lawful  business  in  this  state  for  many  years, 
and  many  persons  have  pursued  it.  It  is  still  a  lawful  busi- 
ness, although  the  right  to  engage  in  it  is  limited  to  sucli  per- 
sons as  may  be  appointed  by  the  transportation  companies. 
The  statute  is,  therefore,  in  contravention  of  the  State  Consti- 
tution, and  is  void  unless  its  enactment  by  the  legislature  con- 
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stituted  a  valid  exercise  of  the  police  power.  That  power  is 
very  broad  and  comprehensive,  and  has  not  as  yet  been  fully 
described  or  its  extent  plainly  limited,  but  it  is  exercised  to 
promote  the  health,  comfort,  safety  and  welfare  of  society. 
In  each  of  the  last  three  cases  cited  it  was  invoked  by  counsel 
to  sustain  a  statute,  and  it  received  very  careful  consideration 
at  the  hands  of  this  court.  It  was  held  that  the  power^  how- 
ever broad  and  extensive,  is  not  above  the  Constitution,  in 
obedience  to  the  commands  of  which  the  courts  will  protect 
the  rights  of  individuals  from  invasion  under  the  guise  of 
police  regulations,  when  it  is  manifest  that  such  is  not  the 
object  and  purpose  of  tlie  regulation  :  and  while  it>  is  the  gen- 
eral province  of  the  legislature  to  determine  what  laws  and 
regulations  are  needed  to  protect  the  public  health,  comfort 
and  safety,  courts  must  be  able  to  say,  upon  a  perusal  of  the 
enactment,  that  there  is  some  fair  and  reasonable  connection 
between  it  and  the  ends  above  mentioned.  Unless  such  rela- 
tion exists,  an  enactment  cannot  be  upheld  as  an  exercise  of 
the  police  power. 

Tiie  doctrine  of  these  cases  was  verv  recentlv  considered 
and  reasserted  by  this  court  in  Colon  v.  Luk  (153  N.  Y.  188), 
and  its  further  discussion  at  this  time  would  be  a  work  of 
supererogation.  Under  the  law  of  this  state,  therefore,  it  is 
the  duty  of  the  courts  to  examine  legislation  complained  of  as 
in  violation  of  the  rights  secured  to  the  citizens  by  the  Consti- 
tution, for  the  purpose  of  ascertaining  whether  the  health, 
morals,  safety  or  welfare  of  the  public  justifies  its  enactment. 
In  passing,  it  may  be  observed  that  while  it .  is  undoubtedly 
the  rule  that  railroads,  steamboats,  warehouses  and  other  asso- 
ciations of  that  nature,  impressed  with  a  public  duty  and 
intended  to  perform  certain  quasi  public  functions,  may  be 
the  subject  of  legislative  control  and  regulation  so  long  as  the 
legislature  does  not  transcend  the  limit  of  State  or  Federal  Con- 
stitution, still  that  rule  is  without  application  to  the  features 
of  the  statute  before  the  court  on  this  review.  This  inquiry 
involves  such  portion  of  the  statute  only  as  undertakes  to  pro- 
hibit citizens  of  the  state  from  engaging  in  the  brokerage 
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business  in  passage  tickets.  That  portion  of  the  statute  cer- 
tainly places  no  burden  upon  transportation  companies,  nor 
does  it  iu  any  way  regulate  the  manner  in  which  transporta- 
tion companies  shall  conduct  their  business  or  any  part  of  it. 
The  legislature  has  no  jurisdiction  to  regulate  the  methods  of 
business  of  foreign  transportation  companies,  nor  can  it  pre- 
vent them  from  selling  their  passage  tickets  in  this  state,  but 
by  this  act  it  does  undertake  to  prevent  any  citizen  of  this  state 
from  pua'chasing  the  passage  tickets  of  foreign  companies  for 
sale  to  others,  unless  such  citizen  shall  have  been  regularly 
appointed  an  agent  by  some  transportation  company.  The 
right  hitherto  exercised  by  citizens  to  deal  in  passage  tickets 
over  transportation  routes  without,  as  well  as  within,  this  state, 
is  sought  to  be  cut  ofiF. 

Again,  it  may  be  conceded  tliat  it  is  within  the  power  of 
the  legielature  to  regulate  the  manner  in  which  certain  kinds 
of  business  may  be  conducted ;  that  it  may  require  one  seek- 
ing to  engage  in  a  given  pursuit  to  secure  from  the  state,  or 
one  of  its  agents,  a  license  ;  that  it  may  require  one  pursuing 
any  particular  occupation  to  pay  a  tax  for  the  privilege  of 
conducting  his  business ;  and  that,  as  a  condition  to  the  right 
of  carrying  on  a  business  that,  in  the  hands  of  incompetent 
persons,  may  be  productive  of  injury  to  others,  the  legislature 
may  require  that  before  engaging  therein,  one  must  satisfy 
the  public  authorities  that  he  is  competent  and  morally  quali- 
fied to  conduct  it.  But  none  of  these  methods  was  adopted. 
Ko  attempt  is  made  to  exclude  persons  of  bad  character  from 
engaging  in  the  business,  nor  are  the  public  authorities  given 
the  right  to  determine,  by  examination  or  otherwise,  the 
character  of  the  person  to  be  engaged  in  it ;  but  the  trans- 
portation companies  alone  are  invested  with  the  power  to 
allow  whomsoever  they  will  to  engage  in  the  business. 

Nor  can  the  contention  be  tolerated  that  because  there 
have  been,  in  times  past,  dishonest  persons  engaged  in  the 
ticket  brokerage  business,  with  the  result  that  frauds  have 
been  perpetrated  on  both  travelers  and  transportation  com- 
panies, therefore  the  legislature  can    deprive  every    citizen 
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engaged  therein  of  the  "liberty"  to  further  conduct  such 
business.  Stringent  rules  undoubtedly  may  be  enacted  to 
punish  those  who  are  guilty  of  dishonest  practices  in  the  con- 
duct of  such  a  business  and  the  machinery  of  the  law  put  in 
motion  for  its  rigorous  enforcement ;  but  to  cut  up,  root  and 
branch,  a  business  that  may  be  honestly  conducted  to  the  con- 
venience of  the  public  and  the  protit  of  the  persons  engaged 
in  it,  is  beyond  legislative  power. 

If  the  law  were  otherwise  no  trade,  business  or  profession 
could  escape  destruction  at  the  hands  of  the  legislature  if  a 
situation  should  arise  that  would  stimulate  it  to  exercise  its 
power,  for  in  every  field  of  endeavor  can  be  found  men  that 
seek  profit  by  fraudulent  processes.  Transportation  tickets 
have  been  forged  it  is  said ;  so  have  notes,  checks  and  bank 
bills.  Railroad  companies  are  no  more  bound  to  honor 
forged  tickets  than  the  alleged  maker  of  a  forged  note  is 
bound  to  pay  it.  An  innocent  person  who  suffers  by  parting 
with  liis  money  on  a  forged  ticket  has  his  remedy  against  the 
vendor  just  the  same  as  has  the  bank  that  discounts  a  forged 
note.  Such  instances  might  be  multiplied,  but  it  would  serve 
no  good  purpose,  for  it  is  well  known  that  no  business  can 
be  suggested  through  which  innocent  parties  may  not  be 
occasionally  victimized.  But,  because  of  that  fact,  honest 
mert  cannot  be  prevented  from  engaging  in  their  chosen 
occupations. 

Again,  it  is  said  that  ticket  brokers  enable  the  railroads  to 
engage  in  unfair  competition.  This  is  accomplished  by  tlie 
sale  to  the  broker  by  a  competing  railroad,  at  much  less  than 
the  regular  rates,  of  a  block  of  tickets  that  the  broker  is 
enabled  to  sell  to  his  customers,  and  this  to  a  certtiin  extent 
takes  travel  from  its  competitors.  An  opinion  is  cited  in 
which  the  court  in  another  jurisdiction  denounces  the  ticket 
scalper  for  engaging  in  a  business  of  thii'.  character  and  pro- 
nounces such  business  fraudulent  alike  in  its  conception  and 
operation  ;  but  we  pass  this  opinion  without  other  comment 
than  to  say  that  whatever  may  be  regarded  as  the  law  in  other 
jurisdictions,  in  this  one  it  is  well  established  tliat  the  public 


1898.]  People  ex  eel.  Tyroler  v.  Warden  of  Prison.  1 33 


N.  Y.  Rep.]  Dissenting  opinion,  per  Bartlktt,  J. 


welfare  is  best  subserved  bj  the  encouragement  of  competi- 
tion {People  V.  Sheldon,  139  N.  Y.  263 ;  Judd  v.  Harring- 
t07i^  Id.  105),  and  hence  this  so  called  reason  furnishes  no  sup- 
port to  the  claim  that  this  legislation  was  for  the  public  good. 

I  have  now  called  attention  to  all  the  arguments  that  have 
been  advanced  in  support  of  the  claim  that  the  provisions  of 
the  statute  under  consideration  are  so  evidently  intended  for 
the  public  good  as  to  constitute  a  valid  exercise  of  the  police 
power  by  the  legislature,  and  those  arguments  seem  so  wholly 
without  merit  as  to  suggest  that  they  constitute  a  mere  pretext 
put  forward  to  uphold  legislation  hostile  to  the  liberty  of  the 
citizen,  as  that  word  is  used  in  the  Constitution.  If  the  views 
expressed  be  well  founded,  it  follows  that  it  is  the  duty  of  the 
court  to  declare  that  portion  of  the  statute  we  have  considered 
to  be  in  contravention  of  the  Constitution  and  void. 

The  order  should  be  reversed  and  the  prisoner  discharged. 

Bartlett,  J.  (dissenting).  This  appeal  is  based  upon  the 
alleged  unconstitutionality  of  chapter  506  of  the  Laws  of  1897, 
entitled  "An  act  to  amend  the  Penal  Code,  relative  to  the  sale 
of  passenger  tickets." 

Chapter  XII  of  title  XV  of  the  Penal  Code,  amended  by 
this  statute,  is  entitled,  "  Fraud  in  the  sale  of  passage  tickets." 
The  relator  insists  that  the  act  of  1897  violates  article  1,  sec- 
tion 1,  of  the  State  Constitution,  which  provides  that  no  mem- 
ber of  the  state  shall  be  disfranchised  or  deprived  of  his  rights 
or  privileges  unless  by  the  law  of  the  land  and  the  judgment 
of  his  peers ;  also  article  1,  section  6,  of  the  State  Constitution, 
providing  that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law ;  also  the  fourteenth 
amendment  of  the  Constitution  of  the  United  States,  which 
provides  that  no  state  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of  citizens  of  the 
United  States ;  nor  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law ;  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws ;  also 
article  3,  section  1,  of  the  Stat^  Constitution,  vesting  the  legis- 
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lative  power  of  the  state  in  a  senate  and  assembly  ;  also  article 
1,  section  8,  subdivision  3,  of  the  Constitution  of  the  United 
States  providing  that  Congress  sliall  have  power  to  regulate 
commerce  among  the  several  states. 

The  learned  counsel  for  the  relator  and  appellant  asks  us  to 
consider  in  the  light  of  these  constitutional  prohibitions  the 
act  of  1897,  which  makes,  as  he  insists,  the  pursuit  of  a  busi- 
ness which  for  forty  years  prior  to  Sentember  Ist,  1897,  was 
legitimate  and  lawful,  a  felony. 

The  business  referred  to  is  described  in  the  relator's  petition 
for  the  writ  of  habeas  corpus  as  "  selling  and  offering  for  sale^ 
and  procuring  tickets,  giving  and  purporting  to  give,  the  right 
to  a  passage  and  conveyance  on  vessels  and  railway  trains." 

It  should  be  observed  that  the  act  of  1897  is  merely  an 
amendment  of  a  chapter  of  the  Penal  Code  containing  some 
twelve  sections,  and  inserts  therein  one  new  section  and 
amends  another. 

It  is  not,  in  a  general  sense,  new  legislation,  but  engrafts 
some  additional  provisions  upon  statutory  enactments  that 
have  existed  in  one  form  or  another  for  forty  years  or  more. 

A  short  review  of  this  legislation,  which  is  not  referred  to  in 
the  briefs  of  counsel,  or  the  opinion  below,  may  be  profitable 
at  this  time. 

Chapter  470,  Laws  of  1857,  is  entitled  "  An  act  to  prevent 
frauds  in  the  sale  of  tickets  to  passengers  upon  railroads, 
steamboats  and  steamships,"  and  provides  that  no  person  other 
than  the  agents  or  employees  of  the  carriers  named,  duly 
appointed  by  them  for  that  purpose,  by  a  proper  authority  in 
writing,  shall  offer  for  sale,  or  sell  within  this  state,  any  tickets, 
etc. 

A  violation  of  this  act  is  made  a  misdemeanor,  punishable 
by  a  fine  of  not  less  than  one  hundred  dollars,  or  by  imprison- 
ment not  less  than  three  months,  or  by  both  such  fine  and 
imprisonment. 

Chapter  103,  Laws  of  1860,  is  entitled  "  An  act  to  prevent 
frauds  in  the  sale  of  tickets  upon  steamboats,  steamships  and 
other  vessels,"  and  is  confined  to  tlie  sale  of  tickets  upon  vari- 
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0U8  vessels,  and  wliile  longer  and  more  comprehensive  than  the 
act  of  1857,  is  similar  in  its  restrictive  provisions  and  makes 
the  penalty  for  violation  imprisonment  in  a  stAte  prison  for  a 
term  of  not  more  than  two  years,  or  by  imprisonment  in  a 
county  jail  not  less  than  six  months. 

Chapter  820,  Laws  of  1868,  amends  tlie  act  of  1857. 

Chapter  201,  Laws  of  1876,  is  entitled  "An  act  to  prevent 
frauds  in  the  sale  of  staterooms,  berths  and  tickets  upon  steam- 
boats, and  steamships,  and  other  vessels,"  and  is  in  harmony 
with  the  previous  legislation  upon  the  general  subject. 

Wliile  these  laws  remained  upon  the  statute  book,  and  in 
1881,  the  Penal  Code  was  adopted  ;;Ch.  676,  Laws  1881), 
which  in  title  XV,  chapter  XII  contained  practically  the 
same  provisions  as  the  laws  of  1857  and  1860. 

Chapter  384,  Laws  of  1882,  amended  the  Penal  Code  by 
repealing  section  615,  being  the  opening  section  of  said  chap- 
ter XII,  but  the  remaining  sections  were  retained,  which  for- 
bade the  sale  of  tickets  by  i)er8ons  other  than  authorized  agents 
of  companies. 

Chapter  593,  Laws  of  1886,  repealed  chapter  470,  Laws  of 
1857 ;  sections  one,  two,  three,  four,  live,  six,  seven,  nine  and 
eleven  of  chapter  103  of  the  Laws  of  1800,  and  chapter  201 
of  the  Laws  of  1876. 

Chapter  662,  Laws  of  1892,  amended  sections  618  and  621 
of  the  Penal  Code,  relating  to  this  subject,  by  increasing  the 
penalty  for  the  violation  of  the  statute  to  a  maximum  imprison- 
ment of  two  years  and  declaring  that  offices  kept  for  the  pur- 
pose of  selling  tickets  in  violation  of  any  provisions  of  the 
chapter  are  to  be  deemed  disorderly  houses. 

This  seems  to  have  been  the  last  legislation  upon  tliis  gen- 
eral subject  until  chapter  506  of  the  Laws  of  1897,  the  act 
now  under  consideration,  which  enacted  a  new  section,  six 
hundred  and  fifteen  of  the  Penal  Code  in  place  of  the  old  sec- 
tion repealed  by  chapter  384  of  the  Laws  of  1882,  and  also 
amended  section  six  hundred  and  sixteen. 

While  the  argument  based  upon  practical  construction  is 
not  conclusive,  it  is  entitled  to  great  weight. 
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When  we  are  confronted,  as  in  this  case,  bj  a  declared 
public  policy  of  the  state  which  has  existed  for  more  than  a 
generation,  its  illegality  ought  to  be  made  very  clearly  to 
appear'  before  the  court  holds  it  to  be  in  violation  of  constitu- 
tional provisions. 

It  may  be  stated  in  this  connection  that  similar  legislation 
exists  in  several  other  states,  and  has  been  uniformly  sustained 
by  the  courts.  {Burdick  v.  People^-  149  111.  600 ;  State  v. 
Corbett^  57  Minn.  345  ;  Commonwealth  v.  Wilson^  14  Phila- 
delphia, 384.) 

The  only  question  presented  for  our  decision  at  this  time 
may  be  thus  stated :  Is  it  competent  for  the  legislature,  in  the 
exercise  of  the  police  power  and  in  regulating  the  sale  of  pas- 
sage tickets  by  common  carriere,  to  prohibit  sales  by  ticket 
brokers,  unless  they  are  duly  authorized  to  make  such  sales  by 
the  owners  or  charterers  of  the  vessel,  or  by  the  company 
running  the  railway  train  upon  which  passage  tickets  are 
offered  for  sale  ? 

We  are  not  now  called  upon  to  determine  the  privileges 
enjoyed  by,  or  obligations  imposed  upon,  common  carriers  by 
this  legislation ;  nor  are  we  to  decide  whether  the  individual  who 
has  purchased  a  ticket  in  good  faith,  with  the  intention  of  using 
the  same,  has  been  deprived  of  his  property  without  due  pro- 
cess of  law  when  prohibited  from  selling  his  unused  ticket,  and 
compelled  to  resort  to  a  more  or  less  imperfect  scheme  of 
redemption  by  the  individuals  or  corporations  issuing  it. 

The  relator  is  in  no  way  concerned  with  these  questions,  and 
his  appeal  must  stand  or  fall  upon  the  proper  construction  of 
the  law  relating  to  the  sale  of  passage  tickets  by  ticket  brokers. 
The  statute  might  be  void  as  to  the  passenger  holding  an 
unused  ticket,  and  valid  as  to  the  ticket  broker. 

The  court  should  express  no  opinion  on  this  point.  We  are 
not  only  confined  to  the  single  question  pointed  out,  but  we 
have  nothing  to  do  with  those  questions  of  fact  that  were  pre- 
sented with  great  ability  by  the  learned  counsel  for  the  appel- 
lant, as  they  have  no  place  in  the  record. 

We  have  to  deal  with  the  legal  question  of  legislative  power 
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only,  and  are  not  judicially  informed  as  to  the  facts  that 
induced  the  legislature  to  act,  save  as  they  may  be  inferred 
from  that  which  appears  upon  the  face  of  the  legislation,  the 
validity  of  which  is  now  challenged. 

The  acts  prior  to  the  Penal  Code  aver  in  their  titles  that 
they  were  enacted  to  prevent  frauds  in  the  sale  of  tickets  to 
passengers  upon  railways  and  vessels,  and  the  chapter  of  the 
Penal  Code  that  has  taken  the  place  of  these  earlier  statutes  is 
entitled,  "  Fraud  in  the  sale  of  tickets." 

It  may,  therefore,  be  fairly  and  reasonably  inferred  from 
these  declarations  on  the  face  of  the  statutes  that  the  legisla- 
ture was  moved  to  act  in  order  to  prevent  frauds  upon  pas- 
sengers and  common  carriers. 

As  this  record  presents  only  the  constitutionality  of  the  act 
in  question  upon  its  face,  we  are  not  advised  judicially  of  the 
evils  which  many  years  of  legislation  have  sought  to  remedy. 

So  we  come  to  the  question  whether  it  is  competent  for  the 
legislature,  in  the  exercise  of  the  police  power,  in  order  to 
prevent  frauds  in  the  sales  of  passage  tickets  by  land  and 
water,  to  confine  their  sale  to  the  individuals  and  corporations 
issuing  them,  or  their  duly  authorized  agents  i 

In  other  words,  has  the  relator  such  an  inalienable  right  to 
deal  in  these  tickets  by  purchase  and  sale  that  to  deprive  him 
of  it  is  to  strip  him  of  his  liberty,  rights,  privileges  and  prop- 
erty without  the  judgment  of  his  peers  and  due  process  of 
law? 

The  appellant  insists  that  to  confine  the  sale  of  tickets  to  the 
common  carriers^,  or  their  agents,  not  only  works  these  results 
as  to  him,  but  is  to  discriminate  against  every  citizen  and  build 
up  a  monopoly. 

We  are  cited  in  a  learned  brief  to  many  cases  in  the  Supreme 
Court  of  the  United  States,  our  own  court,  and  other  courts, 
to  sustain  this  position. 

The  reasonable  limits  of  this  discussion  will  not  permit  a 
review  of  these  authorities,  but  I  am  of  opinion  they  have  no 
application  to  the  case  at  bar. 

18 
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It  lias  been  often  remarked  by  judicial  writers  that  it  is 
difficult  and  undesirable  to  define  tlie  limits  of  the  police 
power.  It  has  been  said  to  be  •'  the  general  power  of  a  gov- 
ernment to  preserve  and  promote  the  public  welfare  even  at 
the  expense  of  private  rights.'^  (Am.  &  Eng.  Enc.  of  Law, 
vol.  18,  p.  740.) 

Judge  Coole}^,  in  his  Constitutional  Limitations  (4th  ed.), 
719,  says  :  "  The  limit  of  the  police  power  in  these  cases  must 
be  this :  The  regulations  must  have  reference  to  the  comfort, 
safety  and  welfare  of  society." 

The  Supreme  Court  of  Illinois,  in  Town  of  Lake  View  v. 
Hose  Hill  Cemetery  Co.  (70  111.  194),  referring  to  the  police 
power,  said  : 

"  It  may  be  assumed  it  is  a  power  co-extensive  with  self- 
protection,  and  is.  not  inaptly  termed  '  the  law  of  paramount 
necessity.'  *  *  *  It  may  be  said  to  be  that  inherent  and 
plenary  power  in  the  state  which  enables  it  to  prohibit  all 
thinffs  hurtful  to  the  comfort,  safety  and  welfare  of  society." 

The  Supreme  Court  of  the  United  States  {In  re  liahrer^ 
140  U.  S.  554)  i)ointed  out  that  it  is  within  the  power  of  the 
state  to  impose  restraints  and  burdens  upon  persons  and  prop- 
erty in  conservation  and  promotion  of  the  public  health,  good 
order  and  prosperity. 

It  was,  as  it  seems  to  me,  a  reasonable  and  proper  exer- 
cise of  the  police  power  by  the  legislature,  when  seeking  to 
put  an  end  to  frauds  in  the  sale  of  passage  tickets,  to  require 
carriers,  who  are  usually  created  by  legislation,  to  sell  their 
own  tickets  either  directly  or  through  duly  authorized  agents. 

It  is  always  tiie  fact  that  the  exercise  of  tiie  ])olice  ])ower 
by  the  legislature  leads  to  loss  and  inconvenience  in  the  cases 
of  many  individuals ;  it  is  the  inevitable  result  and  must  be 
endured  unless  personal  and  property  rights  are  invaded  to 
such  an  extent  that  constitutional  provisions  are  violated. 

The  relator  insists  that  he  is  deprived  of  his  property 
without  due  process  of  law. 

AVe  do  not  have  here  presented,  as  before  intimated,  the 
question  which  might  arise  in  the  case  of  the  purchaser  of  a 
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ticket  in  good  faith  intending  to  use  the  same,  but,  being 
unexpectedly  prevented  from  so  doing,  desires  to  sell  it. 

This  relator  has  no  such  special  property  in  the  ticket  as 
the  supposed  case  discloses,  but  is  a  mere  dealer  or  speculator 
in  these  syml)ols  or  tokens. 

The  relator  claims  the  same  right  to  traffic  in  passage 
tickets  as  lie  would  have  to  buy  and  sell  cotton,  grain  or  any 
other  article  of  personal  property  that  can  be  seen  and 
handled. 

The  nature  of  a  passage  ticket  has  been  repeatedly  con- 
sidered by  this  court.  In  Ilihbard  v.  N,  Y.  and  E,  R,  R. 
Co.  (15  X.  Y.  455,  466)  the  plaintiff  was  ejected  from  the 
train  because  he  refused  to  show  his  ticket. 

The  plaintiff  recovered  damages  below,  but  this  court 
reversed,  and  in  its  opinion  said : 

"  The  ticket  is  the  property  of  the  railroad  company,  and  is 
a  part  of  the  means  by  which  it  conducts  its  business.  It  is 
delivered  to  the  passenger  to  be  held  by  him,  temporarily,  for 
a  special  purpose,  and  who,  to  that  extent,  acquires  a  special 
property  in  it. 

"  When  the  journey  is  ended,  or  about  to  end,  it  is  to  be 
redelivered  to  the  conductor. 

"  It  serves  a  threefold  purpose :  it  is  evidence  in  the  passen- 
ger's hands  that  he  has  paid  liis  fare  and  has  a  right  within 
the  cars;  it  insures  the  payment  of  the  passage  money  by  all 
who  take  seats,  and  when  it  is  redelivered  to  the  company  it 
becomes  a  voucher  in  its  hands,  against  the  otRce  or  agent  who 
issued  it,  in  the  adjustment  of  its  accounts."' 

It  thus  appears  that  the  original  and  legitimate  function  of 
the  ticket  is  to  carry  out  a  transaction  between  the  carrier  and 
the  passenger,  the  ticket  being  the  property  of  the  carrier, 
while  the  passenger  is  entitled  to  retain  it  in  his  possession 
until  the  completion  of  his  journey. 

In  Quimhy  v.  VariderhUt  (17  X.  Y.  306)  tliis  court  held 
that  passage  tickets  are  generally  to  be  regarded  as  tokens 
rather  than  contracts,  and  are  not  within  the  rule  excluding 
parol  evidence  to  vary  a  written  agreement. 
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In  Raw807i  v.  Penn,  Railroad  Go,  (48  N.  Y.  212)  the 
court  held  that  a  ticket  does  not  generally  contain  any  con- 
tract and  is  not  intended  to.  It  is  a  mere  token  or  voucher 
adopted  for  convenience  to  show  that  the  passenger  has  paid 
his  fare  from  one  place  to  another. 

I  am  of  opinion  that  neither  the  act  of  1897,  nor  the  statute 
it  amends,  deprives  the  relator  of  his  property  without  due 
process  of  law. 

The  relator  has  no  such  vested  right  as  a  ticket  broker  to 
traffic  in  the  purchase  and  sale  of  these  symbols  or  tokens 
which  are  the  property  of  the  carrier,  as  has  the  merchant 
dealing  in  goods,  wares  and  merchandise. 

If  the  legislature  deemed  this  interference  in  the  business 
of  the  common  carrier  relating  to  the  sale  of  passage  tickets 
as  leading  to  great  frauds  and  abuses,  it  was  competent  for 
that  body  to  put  an  end  to  them  even  if,  as  may  l^e  possible 
in  the  relator's  case,  ticket  brokers  were  unfavorably  affected 
who  were  in  no  way  responsible  for  the  evils  sought  to  be 
remedied. 

This  is  not  the  case  of  the  legislature  saying  to  the  merchant, 
you  shall  no  longer  buy  and  sell  and  get  gain — you  must 
henceforth  abstain  from  dealing  in  those  articles  of  merchan- 
dise the  handling  of  which  by  land  and  sea  constitutes  the 
commerce  of  the  world. 

This  is  the  case  of  the  legislature  saying  to  the  citizen, 
you  must  not  interfere  with  the  due  and  orderly  conduct 
of  business  between  the  common  carrier  and  the  passenger  in 
the  sale  and  purchase  of  the  symbol  or  token  used  for  the  pur- 
pose, as  it  leads  to  frauds  upon  not  only  the  common  carrier 
and  the  first-class  passenger,  but  the  emigrant  as  well  (see 
Penal  Code,  §  626),  and  in  the  exercise  of  the  police  power 
to  protect  the  traveling  public,  we  enact  that  the  passage 
ticket  of  the  common  carrier  shall  be  sold  only  by  it  or  its 
agents. 

In  sustaining  this  exercise  of  the  police  power  it  is  not 
necessary  to  refer  in  detail  to  the  legislation  regulating  the 
conduct  of  business  in  various  ways  in  order  to  prevent  fraud 
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and  promote  the  welfare  of  society,  which  has  been  uniformly 
sustained  in  this  and  other  states. 

It  is  further  insisted  on  behalf  of  the  relator  that  the  act  of 
1897  is  unconstitutional  because  it  amounts  to  a  regulation  of 
commerce  among  tlie  several  states  by  the  legislature  of  this 
state. 

It  is  difficult  to  understand  how  any  such  result  is  accom- 
plished  by  this  legislation. 

It  has  often  been  said  that  legislation  by  a  state  may,  in  a 
great  variety  of  ways,  affect  commerce  and  persons  engaged 
in  it  without  constituting  a  regulation  of  it  within  the  mean- 
ing of  the  Constitution  of  the  United  States.  {Kidd  v.  Pear- 
son, 128  U.  S.4,  23;  Hall  v.  De  Cuir,  95  U.  S.  485,  487, 
488;  Sherlock  v.  Ailing,  93  U.  S.  99, 303  ;  State,  Tax  on  Rail- 
way Gross  Receipts,  15  Wall.  284;  3funn  v.  Illinois,  94  U. 
S.  113 ;  C\,  B.  i&  Q.  R,  R.  Co.  v.  Iowa,  94  IT.  S.  155  ;  Pound 
▼.  Tiirck,  95  U.  S.  459.) 

The  act  of  1897  does  indeed  affect  ticket  brokers  wlio  were, 
in  a  sense,  engaged  in  interstate  commerce,  but  it  cannot  prop- 
erly be  said  that  it  was  an  effort  on  the  part  of  the  legislature 
of  this  state  to  regulate  commerce,  within  the  meaning  of  tlie 
Federal  Constitution.  The  traveling  public  is  at  liberty  to 
freely  come  and  go  as  heretofore,  and  the  fact  that  they  are 
prohibited  from  dealing  with  the  unauthorized  ticket  broker 
offers  no  obstacle  to  interstate  commerce. 

The  act  of  1897  deals  with  the  ticket  broker  as  a  resident 
of  this  state  carrying  on  his  business  here,  and  there  is  no 
attempt  to  usurp  the  powers  of  Congress  to  regulate  inter- 
state commerce. 

It  is  finally  argued  on  behalf  of  relator  that  the  legislation 
offends  the  Constitution  of  this  state  because  it  is  practically 
an  abdication  of  governmental  functions  in  favor  of  private 
individuals  and  corporations. 

The  statement  of  the  argument  is  that  the  legislature  has 
left  it  to  private  agencies  to  determine  who  shall  and  who 
'shall  not  be  permitted  to  carry  on  the  business  of  selling  tickets. 

This  argument  refutes  itself. 
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The  legislature,  in  the  constitutional  exercise  of  the  police 
power,  has  said  to  the  common  carrier,  you  must  select  and 
duly  commission  the  agents  who  are  to  sell  your  passage  tick- 
ets, and  no  one  else  can  engage  in  that  business. 

This  is  certainly  not  an  abdication  of  governmental  func- 
tions, but  a  wise  and  proper  exercise  of  them,. as  I  view  the 
situation. 

I  have  carefully  considered  the  elaborate  argument  pre- 
sented in  the  appellant's  brief,  but  see  no  reason  to  disagree 
with  the  conclusions  reached  by  the  learned  Appellate 
Division. 

The  order  appealed  from  sliould  be  affirmed. 

Martin,  J.  (dissenting).  Recognizing  the  justice  of  recent 
criticisms  upon  the  increase  of  long  and  argumentative  dis- 
senting opinions  in  this  court,  still,  the  importance  of  the  prin- 
ciple announced  in  the  decision  of  this  case  demands  a  state- 
ment of  the  reasons  which  prevent  my  concurring  with  the 
majority.  ^ 

The  case  involves  the  validity  of  a  statute  which  continues 
a  protection  to  the  public  and  to  transportation  companies 
against  fraud  in  the  sale  of  passage  tickets  which  has  existed 
in  this  state  in  substantially  the  same  form  for  more  than  forty 
years.  Therefore,  the  present  statute  cannot  be  held  unconsti- 
tutional without  practically  determining  that  for  all  that  time 
the  affairs  of  this  state  in  that  respect  have  been  controlled  by 
statutes  which  were  invalid  as  being  in  excess  of  the  powers 
of  the  legislature  to  enact.  The  passage  and  continuance  upon 
the  statute  books  of  this  and  similar  statutes  for  so  many  years 
show  that  during  that  time  a  legislative  policy  has  prevailed 
in  this  state  which  has  been  sanctioned  by  numerous  legisla- 
tive acts.  It  has  never  been  questioned  by  the  courts,  and 
has  been  acquiesced  in  by  the  departments  of  the  state  gov- 
ernment. This  constitutes  such  a  practical  construction  of 
the  constitutional  provisions  invoked  by  the  appellant  as  to 
justify  this  court  in  holding  the  statute  to  be  within  the  police 
power  of  the  state,  especially  as  similar  statutes  had  been  in 
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force  for  many  3'eara  when  the  present  Constitution  was 
adopted.  {People  ex  rel.  v.  Daytmi^  55  N.  Y.  367, 378 ;  Peo- 
ple V,  Home  Ins,  Co.,  92  N.  Y.  328,  337;  Matter  of  IF.  S. 
A.  <&  P,  E.  R.  Co.,  115  N.  Y.  442,  447;  PeopU  ex  rel.  v. 
Murray,  149  N.  Y.  367,  376.) 

The  real  inquiry  here  presented  is  whether  the  legislature 
may  provide  that  steamboat  and  railroad  tickets  shall  not  be 
sold  by  irresponsible  or  unknown  persons,  thus  exposing  trav- 
elers to  fraud,  and  require  them  to  be  so  sold  that  the  com- 
panies issuing  them  shall  be  responsible  to  the  traveler  who 
purchases  them.  While  the  statute  forbids  persons  other 
than  the  companies  or  their  duly  constituted  agents  mak- 
ing such  sales,  still  its  purpose  was  to  compel  the  companies 
to  sell  their  own  tickets  and  thus  become  responsible.  Mani- 
festly, the  method  prescribed  by  this  act  was  the  only  elK- 
cient  one  that  could  be  adopted  to  secure  the  end  sought.  If 
the  companies  had  merely  been  forbidden  to  permit  such  sales, 
their  permission  could  never  be  established,  and  thus  the  pur- 
pose of  the  statute  would  be  thwarted. 

The  single  question  presented  is  whether  the  legislature  was 
authorized  to  enact  a  statute  requiring  railroad  and  steamboat 
companies,  or,  where  the  passage  extends  over  more  than  one 
line,  one  of  such  companies,  to  sell  the  tickets  for  such  passage 
by  their  duly  constituted  agents,  and  forbidding  such  sales  by 
persons  not  stistaining  that  relation,  under  penalty  of  imprison- 
ment. If  this  act  is  in  conflict  with  the  fundamental  law,  it  is 
for  the  reason  that  it  afifects  the  liberty  of  the  citizen  to 
engage  in  a  legitimate  employment  or  business  in  a  lawful 
way,  or  because  it  is  destructive  of  some  property  right  which 
he  lawfully  possesses.* 

It  has  been  asserted  by  counsel  that  the  business  of  ticket 
brokerage  has  been  a  legitimate  one  in  this  state  for  more 
than  forty  years.  With  that  statement  I  am  unable  to  agree. 
During  that  entire  time  a  law  has  existed  making  the  sale  of 
railroad  and  steamboat  tickets  by  others  than  the  companies 
or  their  properly  authorized  agents  a  crime. 

Nor  do  I  understand  how  it  can  be  properly  said  that  rail- 
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road  or  steamboat  tickets  are  property,  within  the  common 
acceptation  of  that  term,  when  in  tlie  hands  of  others  than 
passengers,  as  during  all  those  years  the  statute  has  continu- 
ously declared  that  passage  tickets  should  not  become  prop- 
erty in  the  hands  of  others,  at  least,  so  as  to  include  the 
ordinary  right  of  sale.  Their  right  of  sale  was  limited  to  the 
company  over  whose  route  the  traveler  desired  to  pass,  or, 
where  the  route  was  over  several  lines,  to  one  of  the  com- 
panies over  whose  line  the  passenger  intended  to  travel. 

The  manifest  purpose  of  this  statute  was  to  prevent  fraud 
in  the  sale  of  passage  tickets,  and  thus  protect  the  purchaser 
and  companies  as  well.  I  do  not  see  how  it  can  be  correctly 
said  that  the  legislature  was  silent  as  to  the  motive  of  passing 
these  various  acts.  In  each  the  title  of  the  act  disclosed  that 
its  purpose  was  to  prevent  fraud  in  the  sale  of  passage  tickets. 
The  title  of  an  act  affords  means  of  determining  the  legislative 
intent,  and  its  help  cannot  be  rejected  as  being  extrinsic  and 
extra-legislative,  as  it  bears  upon  its  meaning  and  purpose. 
(Sutherland  on  Statutory  Construction,  §  211 ;  People  ex  rel. 
V.  Wood,  71  N.  Y.  374.) 

That  the  sale  of  tickets  by  brokers  lias  long  been  a  source 
of  fraud  both  upon  the  traveling  public  and  the  companies 
issuing  them,  is  a  matter  of  common  knowledge,  and  of  its 
existence  there  can  be  no  doubt.  Indeed,  it  is  doubtful  if  the 
business  would  exist  but  for  the  profit  derived  from  improj^er 
or  fraudulent  sales.  The  fraud  of  ticket  brokere  assumes 
various  forms,  such  as  changing  tickets  which  are  not  trans- 
ferable by  the  erasure  of  the  name,  the  place  of  destination, 
or  the  date,  and  substituting  others,  and  by  otherwise  changing 
the  tickets,  or  by  obliterating  the  dates  so  as  to  render  their 
improper  use  possible.  Moreover,  the  existence  of  such 
brokers  incites  the  stealing  of  tickets,  and  encourages  the 
employees  of  the  companies  in  defrauding  their  employers  by 
furnishing  a  market  for  stolen  tickets  and  those  not  canceled 
by  dishonest  officers.  That  the  sale  of  such  tickets  is  a  fraud 
upon  both  the  carrier  and  the  honest  traveler,  cannot  be  suc- 
cessfully denied.     Again,  when  a  passenger  loses  his  ticket, 
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instead  of  its  being  restored  to  liim,  resort  may  at  once  be  had 
to  those  agencies  to  realize  upon  it.  Hardly  a  week  passes 
when  the  public  prints  do  not  contain  one  or  more  accounts  of 
the  grossest  fraud  upon  honest  but  unwary  travelers,  which 
would  not  occur  but  for  their  existence.  Therefore,  the  exist- 
ence of  ticket  brokers  is  a  continual  menace  to  both  passengers 
and  carriers.  It  tends  to  encourage  forgery,  larceny,  the 
receipt  and  sale  of  stolen  and  fraudulent  tickets,  the  perpetra- 
tion of  frauds  upon  travelers,  and  is  clearly  a  disadvantage  to 
the  honest  traveler  as  well  as  to  the  earner.  Hence,  the  neces- 
sity for  this  statute  is  obvious,  and  I  think  the  legislature  was 
wise  in  adopting  it. 

While  every  person  has  a  right  to  pursue  in  a  legitimate 
manner  any  lawful  calling  he  may  select,  and  the  state  can 
neither  compel  him  to  adopt  any  particular  calling  nor  prohibit 
his  engaging  in  any  legitimate  business,  still,  it,  in  the  exercise 
of  its  police  power,  is  authorized  to  subject  all  occupations  to 
such  restraint  as  may  be  necessary  to  prevent  their  becoming 
harmful  to  the  public,  and  where  an  occupation  threatens 
public  injury  and  its  suppression  is  essential  to  the  public 
welfare,  the  state  may  prevent  its  pursuit.  (  Wynehamer  v. 
People,  13  N.  Y.  378,  487 ;  Metropolitan  Board  v.  Barrie, 
34  N.  Y.  657.) 

The  state  has  a  right  to  reasonably  control  the  manner  in 
which  public  corporations  shall  transact  their  business,  and  to 
protect  the  public  against  fraud.  This  statute  does  nothing 
more.  Its  effect  is  to  require  railroad  and  steamboat  compa- 
nies to  sell  their  own  tickets  in  a  manner  that  will  render 
them  responsible  to  the  purchaser  for  any  fraud  or  mistake 
that  may  be  perpetrated  or  may  occur.  The  property  and 
business  of  these  companies  is  clothed  with  a  public  interest 
which  makes  them  of  public  consequence,  affecting  the  com- 
munity at  large,  and,  hence,  they  may  be  controlled  by  any 
police  regulation  which  is  necessary  to  secure  the  public  good. 
{People  v.  Budd,  117  X.  Y.  1 ;  Peo])le  ex  rel,  v.  B,  cfe  A.  P. 
R.  Co.,  70  N.  Y.  569 ;  Munn  v.  Illinois,  94  U.  S.  113.)  It 
is,  therefore,  reasonable  that  the  state  may  provide  any  pre- 
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ventive  remedy  necessary  when  the  frequency  of  fraud  or  the 
difficulty  in  circumventing  it  is  so  great  that  no  other  means 
will  prove  efficacious.  A  regulation  which  is  instituted  for 
the  purpose  of  preventing  fraud  or  injury  to  the  puhlic  and 
which  tends  to  furnish  such  protection  is  clearly  consti- 
tutional. This  proposition  is  sustained  by  numerous  authori- 
ties in  this  state  and  elsewhere  and  is  an  important  element  of 
the  police  power  which  is  vested  in  the  legislature. 

It  seems  clear  that  the  judgment  in  this  case  should  be 
upheld  upon  the  grounds  :  ' 

1.  Railroad  and  steamboat  tickets  can  in  no  proper  sense  be 
regarded  as  property  in  which  third  persons  have  any  vested 
interest.  They  are  mere  tokens  or  evidences  of  a  right  to 
transportation  in  which  even  the  traveler  who  has  purchased 
one  has  but  a  special  interest  and  to  which  the  companies  have 
title  and  the  ultimate  right  of  possession.  {Hihhard  v.  N. 
Y,  dk  E,  li,  R,  Co,,  15  N.  Y.  455,  '^^Q ;  Quimhy  v.  Vander- 
bilt,  17  N.  Y.  306 ;  liawson  v.  Pa.  li.  li,  Co.,  48  N.  Y.  212.) 

2.  The  sale  of  railroad  and  steamboat  tickets  by  persons 
other  than  the  companies  or  their  agents  as  a  business  is  not 
an  employment  in  which  they  have  any  unqualified  right  to 
engage.  A  ticket  is  a  mere  incident  to  the  business  of  the 
companies  in  transporting  passengers.  Like  a  baggage  check, 
it  is  merely  a  method  adopted  by  them  for  the  transaction  of 
their  own  business.  The  ticket  itself  possesses  none  of  the 
ordinary  elements  of  property  and  cannot,  without  the  con- 
sent of  the  companies,  form  the  basis  of  a  legitimate  inde- 
pendent business.  At  most  it  is  but  an  evidence  of  the 
arrangement  between  the  companies  and  their  passengers  in 
which  others  have  no  lawful  interest.  No  right  to  transfer 
is  given,  and,  generally,  none  is  intended.  To  hold  that  every 
person  has  a  constitutional  right  to  interfere  with  the  rela- 
tions between  passengers  and  carriers,  which  is  superior  to 
the  control  of  the  legislature,  would  result  in  extending  the 
restraints  imposed  upon  the  lawmaking  power  much  farther 
than  they  have  hitherto  been  supposed  to  exist,  and  would  be 
an  interference    with   the    power  vested  in  the    legislative 
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branch  of  the  state  government  that  is  wholly  unwarranted. 
Third  persons  have  no  constitutional  right  to  interfere 
with  the  relations  between  the  carrier  and  passenger  by 
the  purchase  and  sale  without  its  consent  of  tickets  issued 
by  the  former,  and  to  establish  such  a  right  would  be  unau- 
thorized by  any  existing  principle  of  constitutional  law.  It  is 
true  the  act  recognizes  the  right  of  third  persons  to  make 
sales  of  passage  tickets,  but  that  right  is  a  limited  one  and 
can  be  properly  exercised  only  by  an  agent  of  one  of  the  coni- 
panies  furnishing  the  traveler  with  the  transportation  for 
which  the  ticket  is  purchased.  But  it  is  to  be  observed  that 
as  such  sales  are  to  be  made  by  one  of  the  companies  furnish- 
ing the  transportation,  the  company  making  it  becomes 
responsible  to  the  passengers  and  other  carriers  for  any  fraud 
perpetrated  by  its  agent,  and  is  in  harmony  with  the  general 
purpose  of  the  act. 

3.  In  the  exercise  of  its  police  power  the  state  was  author- 
ized to  prevent  the  pursnit  of  the  occupation  of  ticket  brokers 
upon  the  ground  that  it  was  harmful  to  the  public,  and  the 
difficulty  in  circumventing  the  fraud  which  attended  it  was 
80  great  that  no  other  efficient  ineans  could  be  found. 

4.  As  railroad  and  steamboat  companies  are  public  corpora- 
tions, or  at  least  their  business  is  of  such  public  interest  as 
makes  it  of  public  consequence,  the  legislature  had  power  to 
control  their  business  by  any  regulation  which  was  necessary 
to  secure  the  public  good.  {People  v.  King^  110  N.  Y.  418 ; 
People  V.  Budd,  117  N.  Y.  1 ;  PeopU  v.  Ewer,  141  N.  Y. 
129 ;  People  ex  reL  v.  Warden,  144  N.  Y.  529 ;  People  v, 
Havnor,  149  N.  Y.  195;  Grannan  v.  Westchester  Racing 
Assn.,  153  N.  Y.  461.)  The  regulation  instituted  by  this 
statute  was  for  the  purpose  of  preventing  fraud  and  conse- 
quent injury  to  the  public ;  it  tends  to  furnish  such  protection, 
and  is  clearly  within  the  police  power  of  the  ctate.  For 
these  reasons  I  am  of  the  opinion  that  the  act  under  con- 
sideration is  constitutional  and  should  be  upheld. 

Moreover,  if  this  act  is  unconstitutional,  many  other  stat- 
utes which  have  hitherto  been  regarded  as  valid  and  a  part 
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of  the  existing  law  of  the  state  are  also  unconstitutional.  This 
may  be  illustrated  by  reference  to  a  few  of  the  many  statutes 
which  fall  within  the  principle  of  this  decision.  The  taking 
of  any  conveyance  of  lands  from  any  person  not  being  in  the 
possession  thereof,  while  they  are  the  subject  of  controversy 
or  suit,  is  a  crime.  (Penal  Code,  §  129.)  It  is  a  crime  to  buy 
or  sell  any  title  to  lands,  real  or  pi*etended,  unless  the  grantor 
or  his  predecessors  in  title  have  been  in  possession  for  the  space 
of  a  year  before  such  sale.  (§  130.)  It  is  a  crime  to  solicit 
life  insurance  without  a  certificate  of  authority,  to  issue  a 
policy  after  a  certificate  to  do  business  within  the  state  has 
been  revoked,  to  act  for  a  foreign  insurance  company  which 
has  not  designated  the  superintendent  of  insurance  as  an  attor- 
ney upon  whom  process  may  be  served,  or  to  act  for  any  for- 
eign corporation  not  authorized  to  do  business  in  this  state. 
(Penal  Code,  §§  577c,  577i,  577j,  593.)  It  is  also  made  a 
crime  to  manufacture  or  sell  oleomargarine  made  in  imitation 
of  dairy  butter  (L.  1885,  ch.  183^;  to  exhibit  a  female  child 
as  a  dancer  or  in  a  theatrical  exhibition,  or  to  consent  thereto 
(Penal  Code,  §  292) ;  to  exclude  citizens  by  reason  of  race, 
color,  etc.,  from  the  equal  enjoyment  of  any  privilege,  fur- 
nished by  owners  of  places  of  amusement  (§  383) ;  to  charge 
for  elevating  grain  a  price  greater  than  that  fixed  by  law  (L. 
1888,  ch.  581) ;  to  engage  in  the  trade  or  business  of  plumb- 
ing without  registration  (L.  1892,  ch.  602);  not  to  furnish 
water  at  one  or  more  places  on  each  floor  in  tenement  houses 
in  the  city  of  New  York,  occupied  by  families  (L.  1882,  ch. 
410,  as  amended  by  ch.  85,  L.  1887) ;  to  sell  milk  which  does 
not  reach  a  prescriljed  standard,  whether  adulterated  or  pure 
(L.  1884,  ch.  202) ;  to  sell  vinegar  which  contains  any  artificial 
coloring,  whether  wholesome  or  otherwise  (L.  1889,  ch.  515) ; 
and  for  barbers  to  work  on  Sunday,  except  in  the  city  of  New 
York  and  the  village  of  Saratoga  Springs  (L.  1895,  ch.  823). 
If  the  statute  under  consideration  invades  the  liberty  or  prop- 
erty of  the  individual,  it  is  obvious  that  the  statutes  to  which 
we  have  adverted  are  subject  to  the  same  criticism,  and  yet 
most,  if  not  all,  of  them  have  been  held  to  be  constitutional 
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and  their  enactment  to  be  within  the  poUce  power  of  the  state, 
as  will  be  seen  by  examining  the  following,  which  are  a  few 
of  the  many  cases  bearing  upon  the  subject :  Damiger  v. 
jBoi/d  (120  N.  Y.  628);  Bawley  v.  Brawn  (79  N.  Y.  390); 
People  V.  Cipperly  (101  N.  Y.  634) ;  People  v.  Arenaberg 
(105  N.  Y.  123) ;  People  v.  King  (110  N.  Y.  418) ;  PeopU  v. 
Bndd  (117  N.  Y.  1) ;  People  v.  Ewer  (141  N.  Y.  129) ;  Peo- 
pie  ex  rel.  v.  Warden  (144  N.  Y.  529) ;  Health  Department 
r.  Rector  (145  N.  Y.  32) ;  PeopU  v.  Girard  (145  N.  Y.  105) ; 
People  V.  Radnor  (149  N.  Y.  195).  Indeed,  if  the  principle 
of  this  decision  is  to  be  regarded  as  the  established  law  of  this 
state,  it  renders  invalid  many,  if  not  all,  of  the  statutes  creat- 
ing offenses  where  the  act  made  a  crime  was  not  such  at  com- 
mon law.  No  such  principle  has  any  proper  place  in  the 
jurisprudence  of  this  state.  In  the  language  of  Andrews,  J. : 
"  It  is  not  a  good  objection  to  a  statute  prohibiting  a  particu- 
lar act  and  making  its  commission  a  public  offense  that  the 
prohibited  act  was  before  the  statute  lawful  or  even  innocent, 
and  without  any  element  of  moral  turpitude.  It  is  the 
province  of  the  legislature  to  determine  in  the  interest  of  the 
public  what  shall  be  permitted  or  forbidden,  and  the  statutes 
contain  very  many  instances  of  acts  prohibited,  the  criminality 
of  which  consists  solely  in  the  fact  that  they  are  prohibited,  and 
not  at  all  in  their  intrinsic  quality."  {People  v.  West^  106  N, 
Y.  293,  296.) 

In  considering  this  case,  it  should  be  remembered  that  a 
statute  cannot  be  declared  unconstitutional,  unless  it  can  be 
shown  beyond  reasonable  doubt  that  it  is  in  conflict  with  some 
particular  provision  of  the  organic  law,  nor  until  every  reason- 
able mode  of  reconciliation  with  the  Constitution  has  been 
resorted  to,  and  reconciliation  has  been  found  impossible. 
The  presumption  of  constitutionality  attaches  to  every  statute 
passed  by  the  legislature,  and  the  burden  of  establishing  its 
unconstitutionality  rests  upon  and  must  be  borne  by  the  party 
asserting  it.  {People  ex  rel.  v.  Supervisors^  147  N.  Y.  1.) 
It  is  for  the  legislature  to  determine  what  laws  and  regula- 
tions are  needed  for  the  protection  of  the  public,  and  if  its 
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measures  are  calculated  and  appropriate  to  accomplish  that  end, 
the  exercise  of  its  discretion  is  not  the  subject  of  judicial  review. 

Applying  to  this  case  the  principles  already  stated,  it  is 
obvious  that  the  statute  in  question  was  within  the  police 
power  of  the  state.  Its  necessity  to  the  public  welfare  was 
for  the  legislature  to  determine,  and,  as  it  has  a  clear  relation 
to  that  end,  its  propriety  is  not  subject  to  review  by  this  court. 
To  hold  that  this  act  is  unconstitutional  would  establish  a 
principle  which  would  impair  or  destroy  nearly  every  statute 
that  has  for  its  purpose  the  prevention  of  fraud.  It  would 
practically  annihilate  the  police  power  of  the  legislature,  and 
make  the  courts  administrators  of  that  power  instead  of 
the  body  in  which  it  is  vested  by  the  Constitution.  Besides, 
if  the  cases  passing  upon  the  validity  of  the  statutes,  to  which 
we  have  called  attention,  were  correctly  decided,  they  estab- 
lish a  principle  which,  if  applied  in  this  case,  requires  us  to 
hold  that  tliis  act  was  a  proper  exercise  of  the  police  power 
by  the  legislature,  and  that  it  is,  consequently,  valid. 

The  result  of  this  action  is  of  slight  importance  in  com- 
parison with  the  principles  promulgated  as  the  law  of  this 
state.  An  arbitrary  and  unauthorized  interference  by  the 
judiciary  with  the  administrative  affairs  of  the  state  is  fraught 
with  quite  as  much  danger  as  would  follow  legislative  inter- 
ference with  judicial  affairs.  Neither  can  occur  without 
affecting  the  stability  and  efficiency  of  our  state  goverrmient. 
The  legislative  power  of  the  state  is  vested  in  the  senate  and 
assembly.  When  courts  seek  to  control  the  action  of  the 
legislature  or,  in  effect,  to  repeal  its  statutes  by  holding  them 
in  conflict  with  some  non-existent  or  doubtful  constitutional 
limitation,  their  action  ceases  to  be  judicial  and  becomes  mere 
usurpation. 

I  think  the  order  should  be  affirmed. 

Parker,  Ch.  J.,  reads  for  reversal  of  order  and  discharge 
of  prisoner ;  O'Brien,  IIaight  and  Vann,  J  J.,  concur.  Bart- 
LETT  and  Martin,  J  J.,  read  for  affirmance,  and  Gray,  J., 
concurs. 

Order  reversed,  and  prisoner  ordered  discharged. 
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In  the  Matter  of  the  Application  of  August  Beck,  Appellant, 
for  a  Peremptory  Writ  of  Mandamus  against  The  Board 
OF  Supervisors  of  the  County  of  Erie,  Resix)ndent. 

1.  Sheriff  of  Erie  County  —  Disbursements.  The  act  (L.  1891,  ch. 
108),  making  the  office  of  sheriff  of  Erie  county  a  salaried  office  in  part, 
entitles  the  sheriff  to  receive  from  the  county  his  necessary  disbursements 
in  the  performance  of  the  county's  business. 

2.  Compensation  op  Under  Sheriff  and  Deputies.  The  amount 
reasonably  paid  by  the  sheriff  as  compensation  for  a  necessary  under 
sheriff  and  deputies  is  a  proper  disbursement  under  the  statute,  which  the 
board  of  supervisors  is  required  to  audit  and  allow. 

3.  Reasonableness  of  Compensation.  On  the  presentaion  for  audit, 
of  a  claim  against  the  county  by  the  sheriff  for  the  amount  paid  by  him  as 
compensation  to  an  under  sheriff  and  deputies,  the  board  of  supervisors 
should  consider  whether  the  appointment  of  the  officers  was  necessary 
and  whether  the  amount  paid  them  was  reasonable. 

Matter  of  Beck,  31  App,  Div.  361,  reversed. 

(Argued  October  4,  1898;  decided  November  22,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  27,  1898,  affirming  an  order  of  Special  Term  denying 
an  application  for  a  peremptory  writ  of  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Cunneeii  for  appellant.  The  orders  are  erroneous. 
The  disbursements  necessarily  incurred  by  the  sheriff  in  dis- 
charging duties  specified  in  section  2,  chapter  108,  Laws  1891, 
and  imposed  upon  the  sheriff  by  law,  should  be  allowed.  (L. 
1891,  ch.  108,  §  10 ;  L.  1892,  ch.  680,  §  230,  subd.  9  ;  .Peo2}le 
ex  reL  v.  Suprs,  of  iV^.  Y.^  32  N.  Y.  476 ;  People  ex  rel,  v. 
Supra,  of  Delaware  Co,^  45  N.  Y.  196 ;  Sargent  v.  LaPlata 
Co,^  21  Col.  171 ;  Lloyd  v.  Board  of  Cornrs.^  39  Pac.  Rej). 
457;  U.  S,  V.  Flanders,  112  U.  S.  88;  Rhoads  v.  Woods,  •kl 
Barb.  471 ;  People  ex  rel.  v.  Supt's.  of  Monroe  Co.,  15  How. 
Pr.  226.)  The  rule  of  law  "  that  if  the  compensation  of  an 
officer  is  not  fixed  or  allowed  by  statute,  his  services,  if  of  a 
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strictly  official  nature,  must  be  deemed  gratuitous,"  is  not  so 
general  in  its  application  as  has  been  assumed  below.  (Crocker 
on  Sheriffs,  §  1141 ;  People  ex  rel.  v.  Common  Council  of 
Buffalo,  16  Abb.  [N.  C]  96 ;  Kip  v.  City  of  Buffalo,  123 
N.  Y.  152 ;  Suprs.  of  Livingston  Co,  v.  McCartney,  26  Barb. 
93 ;  Andrews  v.  U,  S.,  2  Story,  202 ;  1  Stubb's  Const.  Hist,  of 
England,  p.  113,  citing  Cambridgeshire,  Domesd.  1,  190; 
Impey  on  Sheriffs,  124 ;  Fla^k  v.  State  of  N.  Y,,  95  N.  Y. 
464.) 

Spencer  Clinton  for  respondent.  The  orders  below  were 
proper  and  the  respondent  should  not  be  compelled  to  audit 
the  claim  of  the  relator.  (L,  1891,  ch.  108,  p.  268;  Camp- 
hell  V.  Cotkran,  56  N.  Y.  279,  281 ;  Crofut  v.  Brandt,  58  N. 
Y.  106,  109,  110,  113;  2  R.  S.  1062,  §§  71,  73;  Crocker  on 
Sheriffs,  §  21.) 

Parker,  Ch.  J.  Prior  to  the  passage  of  chapter  108  of  the 
Laws  of  1891,  the  sheriff  of  Erie  county,  like  the  sheriffs  of 
most  of  the  counties  in  this  state,  was  compensated  for  his 
services,  and  those  of  his  under  slieriff  and  deputies,  by  fees 
payable  by  the  county,  except  for  services  rendered  in  civil 
business,  which  was  paid  by  or  collected  from  private  parties. 
As  sheriff  he  was  required  by  statute  to  appoint  an  under 
sheriff,  and  authorized  to  appoint  as  many  deputies  as  he 
deemed  proper,  not  exceeding  one  for  every  three  thousand 
inhabitants.  (1  R.  S.  379,  §§  71-73,  now  found  in  §§  181  and 
182  of  the  County  I^w,  L.  1892,  cli.  686.)  The  powers  and 
duties  of  his  under  sheriff  were  in  some  respects  on  broader  lines 
than  those  of  the  deputies,  for  he  like  the  sheriff  could  depute 
persons  to  do  particular  acts ;  in  the  absence  of  the  sheriff  he 
was  required  to  attend  the  drawing  of  juries  for  the  courts  of 
his  county  ;  and  if  the  sheriff  was  away  he  was  formerly  required 
to  attend  upon  the  execution  of  a  criminal,  and  in  the  event  of  a 
vacancv  in  the  office  of  sheriff,  an  under  sheriff  has  in  all  things 
the  powers  of  a  sheriff  until  one  should  be  either  elected  or 
appointed.  The  amount  of  compensation  of  the  under  sheriff 
and  deputy  sheriffs,  as  well  as  the  method  of  paying  it,  was  a 
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matter  of  agreement  between  the  sheriff  and  such  officers, 
whether  it  should  be  by  way  of  salary  or  by  allowing  to  them 
a  portion  of  the  fees  to  which  the  sheriff  should  become  enti- 
tled for  services  rendered. 

Having  noted  the  relations  existing  between  the  sheriff  and 
his  deputies  as  regulated  by  statute,  we  come  to  the  statute 
referred  to  in  the  opening  sentence.  Apparently  the  view 
was  entertained  in  the  county  of  Erie  that  the  sheriff's  office 
was  unjustifiably  profitable,  and  that  a  saving  could  be  effected 
for  the  county  without  injustice  to  the  sheriff,  and  hence  was 
enacted  the  statute  in  question,  which  undertakes  to  provide 
that  the  sheriff  shall  not  receive  any  fees  from  the  county  for 
his  services,  but  in  lieu  thereof  shall  be  paid  an  annual  salary, 
not  exceeding  five  thousand  dollars,  and  have  in  addition  his 
fees  in  civil  cases  and  proceedings,  and  the  services  of  the 
under  sheriff  and  other  employees  of  his  office  in  such  cases 
and  proceedings.  This  relator  entered  upon  the  discharge  of 
his  duties  as  sheriff  and  appointed  an  under  sheriff,  as  it  was 
his  duty  to  do  under  the  general  statutes  of  the  state,  and  two 
deputies  whose  services  he  deemed  necessary  for  the  proper 
conduct  of  his  office,  and  that  their  services  were  actually 
required  is  not  questioned. 

He  construed  the  statute  to  mean  that  he  was  bound  to 
make  these  appointments  and  was  entitled  to  collect  as  a  dis- 
bursement the  amount  reasonably  paid  for  their  services.  He 
deemed  a  compensation  of  twenty-five  hundred  dollars  for  the 
under  sheriff,  and  fourteen  hundred  and  fifty  dollara  each  for 
the  deputies  as  just  and  reasonable,  and  agreed  to  pay  them 
that  amount,  which  he  did.  For  this  disbursement  he  pre- 
sented his  claim  to  tlie  board  of  supervisors  of  Erie  county, 
but  it  was  not  allowed,  whereupon  he  instituted  this  proceed- 
ing whereby  he  sought  a  writ  of  mandamus  against  the  board 
of  supervisors  requiring  it  to  audit  and  allow  his  claim.  It  is 
not  contended  that  he  paid  to  these  officers  more  than  their 
services  were  fairly  worth,  but  mandamus  was  refused  on  the 
ground  that  as  compensation  was  neither  fixed  nor  allowed  by 
statute,  the  services  of  these  oflScers  must  be  deemed  to  have 
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been  rendered  gratuitously,  and  the  court  said  :  "  It  may  be  a 
serious  omission  of  the  legislature,  but  the  courts  cannot 
supply  it,  for  their  functions  are  not  legislative,  but  of  a 
judicial  character  only.  The  principal  and  his  deputies 
accepted  their  positions  with  knowledge  of  the  defect  in 
the  statute,  and  they  must,  therefore,  perform  their  duties 
gratuitously  and  trust  to  the  justice  of  future  legislatures." 
This,  as  well  as  other  portions  of  the  opinion,  indicates  that 
it  was  the  judgment  of  the  learned  court  that  the  result  of  its 
decision  was  a  hardship  to  the  relator,  and  so  it  was,  for  its 
effect  was  to  require  him  to  pay  out  of  his  own  pocket  the 
•sum  of  five  thousand  four  hundred  dollars,  which  exceeds 
the  salary  paid  to  him  for  his  .services  by  the  sum  of  four 
hundred  dollars.  It  seems  to  me,  from  a  careful  examination 
of  the  opinion,  that  the  court  was  led  into  error  by  treating  the 
application  of  relator  as  one  really  made  In  behalf  of  the  under 
sheriff  and  the  two  deputies,  whereas  in  fact  the  application 
is  one  for  disbursements  incurred  by  the  sheriff  in  the  proper 
discharge  of  the  duties  of  his  office  as  he  understood  them. 
The  inquiry  on  such  application  naturally  is :  (I)  Does  the 
statute  entitle  the  sheriff  to  receive  from  the  county  his  neces- 
sary disbursements  in  the  performance  of  the  county's  busi- 
ness ?  (2)  Is  the  amount  reasonably  paid  by  the  sheriff  as  com- 
pensation for  a  necessary  under  sheriff  and  deputies,  a  proper 
disbursement  under  the  statute  ?  (3)  Was  it  necessary  for  the 
relator  to  appoint  an  under  sheriff  and  two  deputies,  and  was 
the  amount  paid  them  reasonable  ?  An  affirmative  answer  to 
all  three  of  these  questions  would  necessarily  entitle  the 
relator  to  receive  from  the  count}'  the  sum  of  five  thousand 
four  hundred  dollars,  the  amount  paid  by  him  to  the  under 
sheriff  and  his  two  deputies  for  their  services. 

The  answer  to  the  first  two  questions  must  be  found  in  the 
statute,  so  to  it  we  direct  our  inquiry.  The  tii'st  section  pro- 
vides that  after  the  term  of  the  present  incumbent  the  sheriff 
shall  receive  as  compensation  "  for  his  services "  an  annual 
salary,  to  be  paid  by  the  board  of  supervisors,  of  not  less  than 
four  thousand  dollars  nor  more  than  five  tliousand  dollars  per 
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annum.  Section  two*  of  the  act  reads  as  follows :  "  The  salary 
so  fixed  by  said  board  of  supervisors  shall  constitute  the  whole 
compensation  which  shall  be  allowed  or  paid  to  or  received  by 
said  sheriff  for  all  the  official  services  performed  by  him  or 
required  to  be  performed  by  him  as  sheriff  in  his  attendance 
upon  any  and  gH  courts  of  record  held  in  the  county  of  Erie 
and  for  all  services  performed  by  him  for  the  United  States, 
the  State  of  New  York,  or  for  the  county  of  Erie,  or  charge- 
able thereto  or  which  he  is/or  shall  be  required  or  authorized 
by  law  to  perform  by  virtue  of  his  office  as  such  sheriff,  and 
no  compensation,  payment  or  allowance  shall  be  made  to  him  for 
his  own  use  for  any  of  such  services  except  the  salary  aforesaid." 

It  will  be  observed  that  the  statute  provides  that  the  com- 
pensation "  so  fixed  "  is  for  the  official  services  performed  by 
him.  It  does  not  cover  disbursements,  but  is  to  pay  the  sheriff 
for  "  his  services."  Sections  three  to  six  of  the  act  provide 
in  effect  that  all  the  fees  which  the  United  States,  or  the  State, 
shall  pay  for  services  rendered  by  the  sheriff  in  attendance 
upon  courts,  in  conveying  a  prisoner  or  in  discharging  other 
duties,  shall  belong  to  the  county,  and  these  sections  also  regu- 
late the  manner  of  receiving  and  accounting  for  such  fees. 

Section  ten  reads  as  follows :  **  The  said  sheriff  shall  also 
be  allowed  and  entitled  to  receive  the  necessarv  ami  actual 
disbursements  incurred  by  him  in  the  discharge  of  the  duties 
designated  in  section  two  of  this  act,  or  in  performing  any 
service  for  which  the  county  receives,  or  is  entitled  to  receive 
the  fees  therefor  under  this  act  which  said  disbursements 
shall  be  audited  and  allowed  by  the  board  of  supervisors  as 
other  claims  against  the  county  are  audited  and  allowed." 
Here  we  have  a  statutory  declaration  that  the  sheriff  shall  be 
entitled  to  receive  the  necessary  and  actual  disbursements 
incurred  by  him  in  the  discharge  of  the  duties  designated  in 
section  two,  and  that  the  board  of  supervisors  shall  audit  the 
claim  made  for  them  as  other  claims  are  audited  and  allowed. 
The  statute,  therefore,  requires  that  the  first  question  shall  be 
answered  in  the  affirmative. 

In  looking  through  the  statute  for  the  answer  to  the  second 
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question  we  note,  first,  that  the  second  section  provides  that 
the  sheriff  shall  receive  the  sum  fixed  by  the  board  of  super- 
visors in  full  compensation  for  all  of  his  services  rendered  in 
the  discharge  of  the  duties  designated  therein.     He  is  not  to 
receive  the  salary  for  services  and  necessary  expenses  and  dis- 
bursements, but  for  services  alone.     Section  ten  assumes  that 
as  sheriff  he  will  necessarily  be  compelled  to  incur  expense  in 
the  discharge  of  the  many  and  varied  duties  designated  in 
section  two   of  the  act,  and  accordingly  provides  that  the 
sheriff  "shall  also  be  allowed  and  entitled  to  receive"  his 
necessary  and  actual  disbursements.     Mjw  the  sheriff  cannot 
perform  all  of  the  duties  enjoined  by  section  two.     Aside 
from  the  United  States  courts  there  are  a  number  of  local 
courts  of  record,  and  their  proper  attendance  in  a  county  mnk- 
ing  third  in  population  among  the  counties  of  the  state  requires 
assistance.     And  that  this  was  a  fact  which  the  legislature 
recognized  is  made  apparent  by  other  provisions  of  the  statute. 
Independently  of  this  statute  the  sheriff  was  by  a  general 
statute  required  to  appoint  an  under  sheriff,  and  authorized  to 
appoint  necessary  deputies,  and  that  this  fact  was  fully  appre- 
ciated is  evidenced  by  section  nine,  which  provides  that  "  the 
sheriff  shall  be  entitled,  in  additian  to  the  salary  above  speci- 
fied^'^ to  the  foes  which  he  shall  receive  in  civil  causes  and 
proceedings  and  to  "the  services   of  the  under  sheriff  and 
other  employees  of  his  oflice  in  such  cases  and  proceedings." 
Reading  this  section  in  connection  with  section  eleven,  which 
will  be  referred  to   later,   it  will  be  observed  that  the  act 
referred  to  the  under  sheriff  and  deputies  as  employees.     And 
the  services  of  such  employees  the  statute  declares  the  sheriff 
shall  liave  in  civil  cases  and  proceedings.     The  statute,  there- 
fore, not  only  recognizes  the  necessity  of  an  under  sheriff  and 
necessary  deputies  in  a  proper  discharge  of  the  duties  devolved 
upon  the  sheriff  by  section  two,  but  it  provides  that  "  in  addi- 
tion "  to  his  salary  he  may  have  their  services  in  civil  matters. 
Clearly  this  provision  does  not  contemplate  that  he  shall  pay 
such  officers  out  of  his  own  pocket,  and  no  such  intent  can  be 
spelled  out   of    it   without  doing  violence  to  the  language 
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employed.  The  sheriff  is  to  receive  something  "  in  addition  "  to 
his  salary,  viz.,  fees  in  civil  business  and  the  services  of  an  under 
sheriff  and  employees  in  the  conduct  of  such  business,  and  it 
need  not  be  argued  that  if  the  sheriff  pays  the  under  sheriff 
and  deputies  out  of  liis  salary,  he  does  not  receive  their  serv- 
ices "  in  addition  "  to  his  salary.  Section  eleven  also  recognizes 
the  necessity  of  assistance  to  the  sheriff  in  the  performance  of 
the  duties  enjoined  by  section  two,  and  that  a  salary  may  be 
paid  to  the  deputies  appointed,  for  it  provides  that  for  the 
services  of  a  deputy  sheriff  in  attendance  upon  the  courts  or 
in  serving  warrants  there  shall  be  no  compensation  when  he 
is  "  a  regular  employee  of  the  sheriff's  department,  and  under 
a  salary  from  him  or  from  the  county,"  but  he  may  receive 
liis  disbursements,  to  be  audited  and  allowed  by  the  board  of 
supervisors.  The  board  of  supervisors  did  not  employ  any 
under  sheriff  or  deputy  sheriffs  under  the  act  in  question,  nor 
fix  the  salaries  of  those  appointed  by  the  sheriff.  The  sheriff 
was  bound  to  appoint  an  under  sheriff  and  such  number  of 
deputies  as  the  duties  devolved  upon  him  by  section  two 
required,  and  such  reasonable  sum  as  was  necessarily  paid  by 
him  for  thdr  services  constituted  a  proper  disbursement  under 
this  statute,  which  the  board  of  supervisors  was  by  it  required 
to  audit  and  allow. 

The  third  question  should  have  been  considered  by  the 
board  of  supervisors  when  the  bill  was  presented  for  audit, 
but  it  is  net  now  before  this  court 

The  or<Jer8  of  the  Appellate  Division  and  Special  Term 
should  be  reversed,  with  costs. 

Bartlett,  J.  (dissenting).  I  wish  to  explain  my  vote  in  a 
few  words. 

As  the  court  is  not  advised  as  to  the  amount  of  fees  received 
by  the  sheriff  of  Erie  county  in  civil  causes  and  proceedings, 
in  addition  to  his  salarv,  we  are  not  able  to  consider  the  stat- 
lite  of  1891  (Ch.  108)  from  the  standpoint  of  the  legislature, 
but  presumably  these  fees  are  large  and  must  have  been  taken 
into  account  in  fixing  the  total  compensation. 
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If  the  aggregate  compensation  of  the  sheriff  from  salary 
and  fees  was  deemed  sufficient  to  warrant  the  legislature  in 
requiring  him  to  pay  the  salaries  of  the  under  sheriff  and 
deputy  sheriffs*  as  he  had  always  done,  it  was  only  necessary 
to  leave  the  subject  untouched  by  the  act  of  1891  to  accom- 
plish that  result. 

If  the  aggregate  compensation  was  not  deemed  suflScient, 
then  it  is  reasonable  to  suppose  that  so  radical  a  change  as  to 
make  these  salaries  a  county  charge,  either  directly  or  by 
wav  of  disbursements  allowed  the  sheriff,  would  have  been 
expressed  in  apt  language. 

There  is  no  such  provision  in  the  statute,  and  resort  must 
be  had  to  inference  and  forced  construction  to  lind  legislative 
intention  to  that  effect. 

The  compensation  of  the  sheriff  comes  from  two  sources, 
public  and  private,  and  the  act  of  1891,  dealing  with  the 
sheriff  of  Erie  county,  turned  the  public  fees  into  the  county 
treasury  and  gave  the  private  fees  to  the  sheriff. 

The  scheme  of  the  statute  seems  to  my  mind  clear.  In  lieu 
of  the  public  fees  the  sheriff  is  given  a  salary  of  five  thousand 
dollars,  which  is  in  full  for  all  his  services  in  those  matters  out 
of  which  the  public  fees  arise,  but  he  is  permitted  in  that  con- 
nection to  collect  his  actual  disbursements.  It  is  also  provided 
that  the  services  of  deputy  sheriffs  in  these  same  matters  shall 
be  paid  for  at  the  rate  allowed  by  law,  except  that  where  the 
deputy  is  a  regular  employee  of  the  sheriff's  department  and 
under  a  salary  from  him  or  from  the  county,  he  is  confined 
to  actual  disbursements. 

In  addition  to  his  salary  the  sheriff  is  entitled  to  the  fees  in 
civil  causes  and  proceedings,  paid  by  litigants  and  individuals, 
as  compensation  for  his  services  and  disbursements  rendered 
therein,  and  liabilities  thereunder,  and  the  services  of  the  under 
sheriff  and  other  employees  of  his  office  in  such  cases  and 
proceedings. 

It  thus  appears  that  the  only  disbursements  allowed  to  be 
collected  by  the  sheriff  from  the  county  are  those  he  actually 
incurs  in  the  matters  out  of  which  the  public  fees  arise,  as 
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those  made  in  civil  causes  or  proceedings  are  paid  by  the  liti- 
gants or  individuals  interested. 

When  we  consider  that  the  under  sheriff  and  deputies  are 
occupied  to  a  very  great  extent  in  rendering  services  and 
incurring  disbursements  in  civil  causes  and  proceedings  which 
are  paid  for  by  the  parties,  I  cannot  believe  that  it  was  the 
legislative  intention  to  change  the  old  rule  in  any  way,  but 
rather  to  leave  the  sheriff  to  take  all  the  fees  and  pay  his 
under  sheriff  and  deputies  as  heretofore. 

I  vote  for  affirmance  of  the  order  appealed  from. 

Parker,  Ch.  J.,  reads  for  reversal.  Gray,  O'Brien  and 
Martin,  JJ.,  concur.  Bartlett,  J.,  reads  for  affirmance,  and 
Haioht  and  Vann,  JJ.,  concur. 

Orders  reversed  and  proceedings  remitted  to  the  Special 
Term  for  further  disposition,  with  costs  in  all  courts. 


The  People  of  the  State  of  Kew  York  ex  rel.  The  Arm- 
strong Cork  Company,  Respondent  and  Appellant,  v. 
Edward  P.  Barker  et  al.,  as  Commissioners  of  Taxes  and 
Assessments  of  the  City  of  New  York,  Appellants  and 
Respondents. 

• 

1.  Tax  —  Non-resident  Corporation  —  Capital  Invested  in  Busi- 
ness in  this  State  —  Notes  and  Accounts  for  Goods  .Sold.  For  the 
purpose  of  the  taxation  of  a  foreign  corporation,  under  the  provision  of 
the  Tax  Law  (L.  1896,  ch.  908,  §  7)  that  "  non-residents  of  the  state  doing 
business  in  the  state,  either  as  principals  or  partners,  shall  be  taxed  on 
the  capital  invested  in  such  business  as  personal  property  at  the  place 
where  such  business  is  carried  on,  to  the  same  extent  as  if  they  were  resi- 
dents of  the  state,''  the  value  of  notes  and  open  accounts,  owing  to  the 
corporation  for  merchandise  sold  by  it  in  the  course  of  the  transaction  of 
its  business  in  this  state,  is  properly  included  in  the  assessment. 

2.  Merchandise  at  Principal  Place  of  Business  in  this  State. 
Where  the  business  of  a  foreign  corporation  carried  on  in  this  state  is 
intended  by  it  to  be  a  permanent  and  continuous  business,  including  both 
the  manufacture  and  the  sale  of  goods,  the  value  of  its  merchandise  at  the 
place  designated  by  it  as  its  principal  pl^ce  of  business  in  the  state  is  prop- 
erly assessed  for  taxation  under  section  7  of  the  Tax  Law,  as  being  invested 
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in  the  business  in  this  state,  although  the  business  conducted  at  that  place 
consists  wholly  of  selling,  and,  while  a  portion  of  the  goods  held  there 
for  sale  was  manufactured  by  the  corx)oration  within  this  state,  a  large 
portion  was  manufactured  at  the  corporation's  domicile  in  another  state, 
to  which  the  proceeds  of  sales  are  remitted. 
People  ex  rd.  Armstrong  Co.  v.  Barker,  31  App.  Div.  268,  modified. 

(Argued  October  5,  1888;  decided  November  22,  1898.) 

ft 

Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  iirst  judicial  department,  entered 
July  8,  1898,  which  modified  an  order  of  the  Special  Term 
that  reduced  the  assessment  of  the  relator  for  the  year  1897. 

The  defendants  appeal  from  so  much  of  the  order  as  modi- 
fied the  order  of  the  Special  Term  by  refixing  and  limiting 
the  amount  of  tlie  assessment  to  the  sum  of  $240,872.20.  The 
relator  appeals  from  so  much  of  the  order  as  modified  the 
order  of  the  Special  Term  by  increasing  the  amount  of  the 
assessment  from  $189,408.96  to  $240,872.20. 

This  proceeding  was  by  certiorari  issued  in  pursuance  of 
the  provisions  of  chapter  908  of  the  Laws  of  1896  to  review 
an  assessment  of  the  capital  of  the  relator  invested  in  business 
in  this  state  for  the  year  1897. 

The  relator  is  a  foreign  corporation  organized  under  the 
laws  of  the  state  of  Pennsylvania,  having  its  principal  place 
of  business  at  Pittsburgh  in  that  state.  Its  business  is  the 
manufacture  and  sale  of  corks,  cork  goods,  the  product  of 
cork  and  kindred  articles.  It  has  in  this  state  two  places  of 
business,  one  at  45  Murray  street  in  the  borough  of  Manhattan 
and  the  other  at  the  corner  of  Bavard  and  Lorimer  streets  in 
the  borough  of  Brooklyn.  At  its  Brooklyn  house  it  both 
manufactures  and  sells  merchandise  of  the  character  men- 
tioned, but  the  business  carried  on  at  the  Murray  street  house 
is  the  selling  of  such  merchandise.  From  the  latter  the  relator 
sells  goods  that  are  made  at  its  factories,  a  portion  being 
manufactured  without  the  state  and  a  portion  at  Brooklyn, 
within  the  state.  The  business  in  Murray  street  was  estab- 
lished for  the  purpose  of  selling  the  goods  manufactured  at 
those  factories.     The  money  realized  from  the  sale  of  the 
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merchandise  at  the  Murray  street  place  is,  after  deducting  the 
expenses  of  the  business,  remitted  to  the  company's  cliief 
office  at  Pittsburgh. 

The  relator's  statement  to  the  defendants  showing  its  con- 
dition on  the  second  Monday  of  January,  1897,  discloses  that 
there  was  then  due  it  on  notes  and  accounts  for  the  business 
transacted  at  the  Brooklyn  house  $38,371.82,  on  notes  and 
open  accounts  for  business  done  at  the  Murray  street  house 
$51,463.24,  making  a  total  of  $89,835.06 ;  that  the  value  of 
the  merchandise  in  this  state  owned  by  the  relator,  which  was 
at  the  Brooklyn  house,  amounted  to  $133,318.71,  and  that 
which  was  at  the  Murray  street  house  to  $101,451.80,  making 
a  total  of  $234,770.51 ;  that  the  value  of  its  plant  and 
machinery  in  the  state  was  $38,687.89 ;  that  the  value  of  its 
safes,  fixtures  and  furniture  at  the  Brooklyn  house  was 
$1,232.78  and  at  the  Murray  street  house  $2,062.80,  making  a 
total  of  $3,295.58  ;  that  the  Brooklyn  house  had  cash  on  hand 
and  in  bank,  $4,318.77,  and  the  Murray  street  house  had  in 
cash  and  in  bank  $348.55,  making  a  total  of  $4,667.32,  and 
that  there  were  bills  and  accounts  payable,  incurred  for  items 
included  in  the  sales  and  assets  enumerated,  which  were  due 
from  the  Brooklyn  house,  amounting  to  $16,558.13,  and  from 
the  Murray  street  house  to  $12,295.64,  making  a  total  of 
$28,853.77.  Thus  it  appears  from  the  relator's  verified  state- 
ment that  its  property  in  the  cities  of  New  York  and  Brook- 
lyn was  of  the  value  of  $371,256.36,  and  that,  after  deducting 
the  liabilities  mentioned,  $342,402.59  was  the  net  value  of  the 
relator's  property.  It  was  substantially  for  this  sum  that  the 
commissionei*s  assessed  the  relator. 

The  Special  Term  deducted  from  thaf  assessment  the  amount 
of  the  notes  and  accounts  which  were  receivable  at  the  Murray 
street  house  and  the  value  of  the  merchandise  therein,  which 
amounted  to  the  sum  of  $152,915.04,  upon  the  theory  that 
those  items  did  not  constitute  property  within  this  state  which 
was  assessable  against  the  relator,  thus  leaving  the  amount 
$189,408.96.  Upon  appeal  to  the*  Appellate  Division,  that 
court  held  that  the  amount  of  the  notes  and  accounts  owing 
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the  business  at  the  Murray  street  house  was  improperly 
deducted,  and  that  it  should  be  added  to  the  $189,408.96, 
thus  making  tiie  amount  of  the  assessment,  as  corrected  by 
that  court,  $240,872.20. 

Charles  J,  Hardy  for  relator.  The  relator  is  entitled  to 
all  the  deductions  it  claimed.  {People  ex  rel,  v.  Comrs,^  23  N. 
Y.  242  ;  People  ex  reL  v.  Barker^  5  App.  Div.  246 ;  S,  i&  M, 
Z.  Co,  V.  Burleigh^  27  App.  Div.  99 ;  People  ex  rel,  v.  Bar- 
ker,  139  N.  Y.  55 ;    Williams  v.  Supra,,  78  N.  Y.  567.) 

James  M,  Ward  for  defendants.  Where,  under  the  pro- 
visions of  the  General  Corporation  Law,  a  foreign  corporation 
files  with  the  secretary  of  state  its  application  containing  the 
recitals  required  by  section  16  of  that  law,  it  is  estopped 
thereafter  from  asserting  that  it  is  not  engaged  in  the  trans- 
action of  business  within  this  state,  so  as  to  bring  its  tangible 
assets,  the  subject-matter  of  its  business,  within  the  jurisdic- 
tion of  the  assessing  officers.  (L.  1892,  ch.  687;  People  ex 
rel.  V.  Barker,  5  App.  Div.  246 ;  149  N.  Y.  623.)  At  the 
time  this  assessment  was  made  the  respondent  had  capital 
invested  in  business  within  the  state  of  New  York  to  an 
amount  equal  to  the  valuation  adopted  by  the  tax  commis- 
sioners. {People  ex  rel,  v.  Barker,  23  App.  Div.  524;  155 
N.  Y.  665.)  The  determination  of  the  tax  commissioners  was 
not  inconsistent  with  or  opposed  to  the  law  declared  in  Peo- 
ple ex  rel,  Parker  Mills  v.  Comrs,  (23  X.  Y.  242),  or  in  the 
proceeding  of  Sherwinr  Williai)is  Corapany  v.  Barker  (5 
App.  Div.  246).  {People  ex  rel,  v.  Comrs,,  23  N.  Y.  224; 
People  ex  rel,  v.  Coirirs,,  59  N.  Y.  40-  Williams  v.  Suprs,, 
78  N.  Y.  561 ;    PeopU  v.  //.  S,  M,  Co,,  38  Ilun,  276.) 

Martin,  J.  The  appeals  in  this  case  present  two  questions. 
One  is  whether  the  Appellate  Division  correctly  held  that  the 
value  of  the  notes  and  accounts  owing  to  the  relator  for  prop- 
erty sold  at  the  Murray  street  house  was  properly  included  in 
its  assessment.     The  second  is  whether  the  goods  and  merchan- 
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di^e  in  its  store  on  Murray  street  were  properly  assessed.  The 
relator  claims  that  neither  was  the  proper  subject  of  assessment 
in  this  state,  while  the  defendants  contend  that  both  should  be 
included. 

The  contention  of  the  relator,  that  the  Appellate  Division 
erred  in  restoring  the  assessment  as  to  its  bills  receivable  for 
property  sold  at  the  New  York  house,  cannot  be  sustained. 
A  contrary  doctrine  was  held  in  People  exrcl.  Yellow  Pine 
Co,  V.  Barker  (23  App.  Div.  524),  and  that  case  was  affirmed 
by  this  court  on  the  prevailing  opinion  of  the  court  below 
(155  N.  Y.  665),  so  that  the  validity  of  that  assessment  is  not 
an  open  question  in  this  court.   , 

This  brings  us  to  the  consideration  of  the  second  question. 
The  statute  under  which  this  assessment  was  made  provides : 
"  Non-residents  of  the  state  doing  business  in  the  state,  either 
as  principals  or  partners,  shall  be  taxed  on  the  capital  invested 
in  such  business  as  personal  property,  at  the  place  where  such 
business  is  carried  on,  to  the  same  extent  as  if  they  were  resi- 
dents of  the  state."  (Laws  of  1896,  chap.  908,  §  7.)  This  is 
a  substantial  re-enactment  of  section  1  of  chapter  37  of  the 
Laws  of  1855.  The  latter  statute  has  been  the  subject  of 
adjudication  by  this  court  in  at  least  two  cases. 

In  People  ex  rd.  Parker  Mills  v.  Commissionera  of  Taa^ea 
(23  N.  Y.  242)  it  was  held  that  the  goods  of  a  non-resident,  sent 
to  this  state  for  the  purpose  of  sale,  without  reinvestment  of  the 
proceeds,  were  not  liable  to  taxation  under  the  statute  of  1855, 
and  that  that  act  was  designed  to  reach  the  capital  of  non-resi- 
dents employed  within  the  state  in  a  continuous  business,  and 
not  property  sent  here  only  as  to  a  market  for  sale.  In  the 
discussion  of  the  question  in  that  case,  it  was  in  effect  said 
that  the  statute  was  intended  to  apply  to  foreign  corporations, 
particularly  to  insurance  companies,  who  establish  agencies  in 
the  city  of  New  York  for  the  transaction  of  their  corporate 
business,  and  to  persons  who  were  engaged  in  business  in  New 
York,  having  large  amounts  of  property  in  the  state,  which 
escaped  taxation  under  the  rule  that  personal  property  is 
deemed  to  follow  the  person  of  the  owner. 
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In  People  ex  rel.  Sh^rwin-  Williams  Co,  v.  Barker  (5  App. 
Div.  246;  affirmed  by  this  court,  149  N.  Y.  623)  it  was  held 
that  a  foreign  corporation,  which  had  its  principal  office  and 
manufactory  in  Cleveland,  Ohio,  and  sent  its  manufactured 
goods  to  a  salesroom  in  New  York  for  sale,  the  proceeds  of 
which,  except  a  small  amount  to  pay  its  office  expenses,  were 
remitted  to  Cleveland,  was  not  liable  to  assessment  for  the 
amount  of  the  goods  usually  kept  on  hand.  If  the  facts  in 
this  case  are  like  those  in  the  cases  to  which  we  have  alluded, 
it  follows  that  the  judgment  of  the  Appellate  Division  must 
be  affirmed. 

The  record  in  this  case  discloses  that  one  of  the  directors  of 
the  relator  and  the  manager  of  the  Murray  street  house  testi- 
fied that  the  relator  was  incorporated  under  the  laws  of  the 
state  of  Pennsylvania ;  that  its  home  office  was  in  Pittsburgh  ; 
that  he  was  in  business  in  the  state  of  New  York,  and  had 
filed  with  the  comptroller  of  the  state  copies  of  the  certificate 
of  incorporation  of  the  relator,  giving  the  name  of  the  com- 
pany, its  purposes  of  transacting  business,  and  where  the  busi- 
ness of  the  company  and  its  office  in  this  state  are  located ; 
that  the  certificate  indicated  the  principal  place  of  business  as 
being  at  number  45  Murray  street  in  the  city  of  New  York, 
and  did  not  indicate  any  other  place  of  transacting  business  in 
this  state ;  that  the  company  was  engaged  in  the  manufacture 
and  sale  of  corks ;  that  in  the  house  at  Brooklyn  corks  were 
manufactured  from  the  raw  material  and  sold  from  there, 
while  in  the  Murray  street  house  the  goods  were  principally 
manufactured  in  Pittsburgh  and  sent  here  for  sale,  and  that 
no  manufacturing  was  done  in  New  York  city. 

Section  15  of  the  General  Corporation  Law  (Laws  1892, 
chap.  687)  provides  that  no  foreign  or  other  than  monied  cor- 
poration shall  do  business  in  this  state  without  having  first 
procured  from  the  secretary  of  state  a  certificate  that  it  has 
complied  with  all  the  requirements  of  law  to  authorize  it  to 
do  business  in  the  state,  and  that  no  foreign  stock  corpora- 
tion doing  business  here  without  such  certificate  shall  main- 
tain any  action  upon  any  contract  made  by  it  here  until  it  has 


1898.]   People  ex  rel.  Armstrong  Cork  Co.  v.  Barker.  165 

N.  Y.  Rep.]  OpiuioQ  of  the  Court,  per  Martin,  J. 

complied  with  the  law.  This  statute  then  declares  that  before 
granting  such  certificate  the  secretary  of  state  shall  require 
such  corporation  to  tile  in  his  office  a  sworn  copy  of  its  char- 
ter or  certificate  of  incorporation,  and  a  statement  nnder  its 
corporate  seal  particularly  setting  forth  the  business  or  objects 
of  the  corporation  which  it  is  engaged  in  carrying  on,  or 
which  it  proposes  to  carry  on  within  the  state,  and  a  place 
Mrithin  the  state  which  is  to  be  its  principal  place  of  business, 
and  designating  a  person  upon  whom  process  against  the  cor- 
poration may  be  served  within  the  state  in  the  manner  pre- 
scribed by  the  Code.     (§  16.) 

This  evidence  shows  quite  distinctly  not  only  that  the 
relator  intended  to  do  business  as  a  corporation  witliin  the 
state,  but  that  it  intended  that  its  principal  place  of  business 
should  be  at  45  Murray  street  in  the  city  of  New  York.  This 
evidences  a  plain  intent  on  the  part  of  the  corporation  and  its 
officers  to  establish  a  continuous  business  in  the  city  of  New 
York  and  not  one  of  a  temporary  chara^iter.  The  distinction 
between  this  case  and  the  cases  to  which  we  have  referred  lies 
in  the  fact  that  it  was  the  purpose  and  intent  of  the  relator  to 
establish  a  permanent  and  continuous  business  in  the  state  of 
New  York,  which  included  both  the  manufacture  and  the  sale 
of  goods  manufactured,  and  in  the  fact  that  it  designated  its 
principal  place  for  the  transaction  of  such  business  as  45  Mur- 
ray street  in  the  city  of  New  York.  It  is  true  that  a  large 
portion  of  the  property  sold  at  the  Murray  street  house  was 
manufactured  in  Pittsburgh,  yet  it  also  sold  merchandise 
manufactured  in  this  state.  Under  these  circumstance  we  are 
of  the  opinion  that  the  commissioners  were  justified  in  hold- 
ing that  the  relator  had  invested  in  this  state  an  amount  equal 
to  the  value  of  the  merchandise  it  had  on  hand,  and  that  it 
was  invested  for  the  purpose  of  carrying  on  a  somewhat  per- 
manent and  continuous  business  here. 

Thus,  this  case  is  clearly  distinguishable  from  the  cases  to 
which  we  have  adverted.  We  think  the  commissioners  were 
justified  in  including  in  the  relator's  assessment  the  value  of 
the  merchandise  on  hand  at  its  Murray  street  house  as  well  as 
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the  auiOQQt  of  the  notes  and  accounts  owing  to  it  for  prop- 
erty sold,  and  tliat  the  Appellate  Division  erred  in  refusing 
to  restore  the  assessment  to  its  original  amount. 

The  order  of  the  Appellate  Division  should  be  modified  by 
restoring  the  assessment  of  the  relator  to  its  original  amount 
as  fixed  by  the  defendants,  and  as  so  modified  affirmed,  with- 
out costs  to  either  party. 

All  concur.  j 

Ordered  accordingly. 


Jacob  Hirshfeld,  Suing  on  his  Own  Behalf  and  on  Behalf  of 
All  Other  Creditors  of  the  Madison  Square  Bank,  Respond- 
ent, V.  Lawrence  J.  Fitzgerald  et  al.,  Appellants^ 
Impleaded  with  John  Bopp  et  al.,  Respondents. 

1.  Appeal  —  Order  op  Reversal  Stated  to  be  upon  Law  and 
Facts.  Upon  appeal  from  an  order  of  reversal  of  the  Appellate 
Division  stating  that  the  reversal  was  upon  the  law  and  the  facts,  the 
Court  of  Appeals  has  power  to  determine  whether  a  question  of  fact  is 
involved  in  the  ctise,  and  if  there  is  none  it  has  jurisdiction  to  review  the 
law. 

2.   AsSIONMEiyT  OF  CaUSE  OF   ACTION —  CONTINUATION  OF  LITIGATION. 

Where  the  plaintiff  has  assigned  his  entire  cause  of  action,  section  756  of 
the  Code  of  Civil  Procedure  furnishes  no  authority  for  the  continuation 
of  the  action  by  the  plaintiff,  in  case  his  assignee  has  settled  the  claim 
and  demands  that  the  action  be  discontinued. 

3.  State  Bank  —  Stockholders'  Liability  —  Creditor's  Action. 
While  th^  enforcement  of  the  individual  liability  of  stockholders  of  a 
state  bank  for  debts  of  the  bank,  imposed  by  the  Banking  Law  as  origi- 
nally enacted  (L.  1S92,  ch.  689,  ^  52)  contemplates  a  representative  action 
by  a  creditor  on  behalf  of  himself  and  such  other  creditors  as  may  come 
in  and  share  the  expense,  the  plaintiff,  in  bringing  such  action,  does  not 
become  a  trustee  for  the  other  creditors  so  as  to  require  him  to  carry  on 
the  litigation  for  their  interests  in  opi)06ition  to  his  own,  or  after  he  has 
settled  his  claim. 

4.  Control  of  Repre8?:ntative  Action  by  Plaintiff  Creditor. 
The  plaintiff  in  a  representative  action  brought,  before  the  amendment  of 
1897  (Ch.  441)  to  section  52  of  the  Banking  Law  of  1892,  to  enforce  the 
statutory  liability  of  stockholders  of  a  bank,  has  the  right  to  costrol  the 
action  and  may  continue,  compromise,  abandon  or  discontinue  it  at  pleas- 
ure, until  a  creditor  similarly  situated  has  procured  an  order  to  be  made 
a  party  to  the  action,  or  until  interlocutory  Judgment  is  entered. 
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5.  Rbcbiybbs  op  Insolyekt  Bank  not  Authorized  to  Continub 
Creditob's  Action  against  Stockholders.  The  fact  that  a  representa- 
tive action,  brought  by  a  creditor  of  a  dissolved  insolvent  bank,  under  sec- 
tion 52  of  the  Banking  Law  prior  to  its  amendment  in  1897,  was  author- 
ized by  the  receivers  of  the  bank,  who  were  properly  made  parties 
defendant,  does  not  entitle  them  to  prosecute  the  action  and  does  not 
affect  a  dismissal  of  the  complaint  on  the  ground  that  there  was  no  party 
before  the  court  entitled  to  recover  any  judgment  in  the  action  as  and  for 
a  debt  due  from  the  bank,  where  it  appears  upon  the  trial  that  the  plain- 
tiff had  sold  and  assigned  his  claim  before  any  other  creditor  had  come  in 
or  served  a  notice  of  motion  to  be  brought  in  as  a  party,  and  that  the 
assignee  of  the  plaintiffs  claim  had  stipulated  to  discontinue  the  action 
and  had  executed  a  release  to  the  defending  stockholders. 

UirshfM  v.  Bopp,  27  App.  Div.  180,  reversed. 

(Argued  October  12,  1898;  decided  November  22,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
4,  1898,  reversing  a  judgment  entered  upon  a  decision  of  the 
court  dismissing  the  plaintiffs  complaint  upon  the  merits  on 
trial  at  Special  Term,  and  ordering  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  B,  Putney ,  Henry  B.  Twomhly  and  John  JerolO" 
man  for  Ronald  T.  McDonald  et  al.,  appellants.  Upon  the 
payment  of  the  plaintiffs  claim  in  full  his  interest  in  this 
cause  of  action  ceased  and  determined,  and  by  the  assignment 
of  the  claim  to  Clirehugh,  and  by  Clirehugh's  discharge  and 
release  to  certain  of  the  defendants,  including  the  defendants 
McDonald  and  Ottenberg,  the  cause  of  action  itself  was 
destroyed  and  the  complaint  was  rightly  dismissed.  {Burt  v. 
B.  N.  L.  Ins,  Assn.y  5  Jur.  [N.  S.]  612;  Infies  v.  La7ising^ 
7  Paige,  583;  Brinckerhoff  w,  Bostwiek,  99  N.  Y.  194;  Tre- 
main  v.  G.'M.  Ins.  Co.^  11  Hun,  286;  Cook  on  Stock  & 
Stockh.  748 ;  Cunningham  v.  Pell^  6  Paige,  655  ;  Farns- 
warth  V.  Woody  91  N.  Y.  o08 ;  Beadleston  v.  Alley^  28  N. 
Y.  S.  R.  89 ;  Bauer  v.  Plait,  72  Hun,  332 ;  Mason  v.  N. 
Y.  8.  Mfg.  Co.,  27  Hun,  309 ;  Billings  v.  Trask,  30  Hun, 
315,  316 ;  Morse  on  Bank.  §  696.)     There  is  no  evidence  in 
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this  case  that  upon  an  ac30iinting  bj  the  receivers  of  the 
Madison  Square  Bank  there  now  is  or  will  be  any  deficiency 
of  assets,  and  it  follows  as  a  matter  of  course  that  the  exact 
amount  of  such  deficiency,  if  any,  cannot  be  fixed  and  deter- 
mined. As  this  action  is  based  on  an  ascertained  deficiency 
of  assets  which  the  defendant  stockholder  is  called  upon  to 
make  good,  the  complaint  herein  was  properly  dismissed. 
(Banking  Law,  L.  1892,  ch.  689,  §  52 ;  U.  G.  Co.  v.  Vary,  152 
N.  Y.  121,  124 ;  Ilirshfeld  v.  Bopp,  145  N.  Y.  91 ;  MarshaU 
V.  Sherman^  148  N.  Y.  9,  20 ;  Nat  Bank  v.  Dillingham^  147 
N.  Y.  611.)  The  liability  imposed  by  section  52,  chapter  689, 
Laws  of  1892,  under  which  alone  this  action  is  brought  {IHrshr 
feld  V.  Bopp^  145  N.  Y.  91)  did  not  affect  the  shareholders 
of  the  Madison  Square  Bank.  (L.  1892,  ch.  689,  §  52; 
L.  1886,  ch.  569 ;  L.  1889,  chs.  12,  177 ;  L.  1890,  ch.  490 ; 
L.  1892,  ch.  714 ;  MatUr  of  Lees  Bank,  21  N.  Y.  9 ;  TrusUea 
of  Dartmouth  College  v.  Woodward,  4  Wheat.  518.) 

Franklin  Pierce  and  Charles  A.  Boston  for  Lawrence  J. 
Fitzgerald  et  al.,  appellants.  The  liability  of  the  stockholders 
to  the  creditors  of  the  Madison  Square  Bank  is  a  liability 
which,  from  its  origin  and  its  nature,  belongs  solely  and  abso- 
lutely to  the  creditors  of  the  bank.  Tlie  receivers  had  no 
interest  in  this  cause  of  action,  could  not  possibly  have,  as 
receivers,  any  interest  in  the  cause  of  action,  and  could  not 
make  a  legal  contract  in  their  oflicial  capacity  with  Hirshfeld 
with  reference  to  it.  There  is  no  foundation  in  precedent  or 
reason  for  the  holding  that  "  Hirshfeld's  agreement  with  the 
receivers  bound  him  not  to  discontinue  to  the  prejudice  of  the 
other  creditors.'  {Ilirshfeld  v.  Bopp,  145  N.  Y.  91 ;  Rudd 
V.  Robinson,  126  N.  Y.  113;  Nielso-n  v.  Cravford,  52  Cal. 
248 ;  IloAjer  v.  Cleveland,  36  Md.  476 ;  Haines  v.  Brown, 
36  N.  n.  545;  Kincaid  v.  Dwin^lle,  59  N.  Y.  551; 
McMahon  v.  Macij,  51  N.  Y.  155;  Miller  v.  White,  50  N. 
Y.  137;  Esmond  v.  Bullard,  16  Ilun,  65  ;  Strong  v.  Wheor 
ton,  38  Barb.  616;  Union  Bank  v.  W.  M,  Co.,  17  S.  C.  339; 
Chestnut  y,  Pennell,  d2  111.   55;    Whitman  \,    Cox,  26  Me. 
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335.)  The  plaintifE  Hirshfeld  is  the  only  party  plaintiff  in 
this  action.  He  is  as  inach  the  sole  plaintiff  before  interlocu- 
tory judgment  as  though  he  were  suing  on  a  promissory  note 
of  which  he  was  the  exclusive  owner,  and  he  could  at  any 
time  before  such  judgment  or  before  the  formal  intervention 
of  other  parties,  release  the  defendants,  assign  his  cause  of 
action,  or  do  any  other  act  to  destroy  it,  which  any  sole  plain- 
tiff can  do.  {Scarth  v.  Chadwick^  14  Jur.  300 ;  Handford 
V.  Storie^  2  Sim.  &  St.  196 ;  Pemherton  v.  Tophaniy  1  Beav. 
316  ;  Innes  v.  Lansing^  7  Paige,  583 ;  Cunningham  v.  Pell^ 
6  Paige,  655 ;  O^Brien  v.  Browning^  49  How.  Pr.  109 ;  Mat- 
tison  V.  Bemarestj  1  Robt.  717 ;  Tremain  v.  G,  M,  L.  Ins, 
Co.,  11  Hun,  286 ;  Brinckerhoff  v.  Bostwick,  99  N.  Y.  194 ; 
Derby  v.  Yale^  13  Hun,  273.)  Until  the  creditors,  other 
than  Hirshfeld,  procure  an  order  from  the  court  allowing 
them  to  come  in  and  be  made  parties  plaintiff  in  the  action, 
they  are  not  parties  before  the  court.  (Pomeroy  on  Rem.  & 
Rem.  Rights,  §  392 ;  Salisbm^  v.  B.  P.  Co.,  85  Hun,  99 ; 
Rogers  v.  N,  T,  cfe  T.  Z.  Co,,  1  N.  Y.  Supp.  908 ;  Thuran 
V.  E.  T.  R.  R.  Co,,  38  Fed.  Rep.  673 ;  Greene  v.  Gristoold, 
4  N.  Y.  Supp.  8 ;  Beadleston  v.  Allen,  28  N.  Y.  Supp.  89 ; 
Watson  V.  Cave,  17  Ch.  Div.  10.)  The  release  on  the  part  of 
Clirehugh  to  these  appellants,  and  his  written  consent  that  the 
action  be  discontinued,  justified  the  judgment  of  the  Special 
Term.  {Bxcrt  v.  Nat  B,  L.  Assn.,  5  Jur.  [N.  S.]  612  ;  25 
L.  J.  Ch.  731 ;  Doyle  v.  Muntz,  5  Hare,  509  ;  Brinckerhoff 
V.  Bostwick,  99  N.  Y.  194 ;  Coughlin  v.  N.  Y.  C  cfe  //.  R, 
R,  R.  Co.,  71  N.  Y.  443 ;  Nuhbell  v.  Warren,  8  Allen,  173 ; 
Berries  v.  Piatt,  21  Hnn,  132  ;  Bank  of  Poughkeepsie  v. 
Ihhotson,  5  Hill,  461 ;  Murray  v.  Jihson,  22  Hun,  386 ; 
AUen  V.  Georgia,  166  U.  S.  140 ;  Pulver  v.  Harris,  52  N. 
Y.  73.J  The  Appellate  Division  erred  in  granting  a  new  trial 
on  thfe  appeal  of  Hirshfeld  and  of  the  receivers.  Neither  of 
them  was  a  party  aggrieved  by  the  decision  at  Special  Term. 
The  creditors,  the  real  parties  in  interest,  have  submitted  to  the 
Special  Term  decision.  {Matter  of  ITodgman,  140  N.  Y.  421 ; 
Brovm  v.  Smart,  145  U.  S.  454 ;  Ilackley  v.  Hope,  4  Keyes, 
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126 ;  Keifer  v.  WinTcins^  3  Daly,  191 ;  Bryant  v.  Thomp- 
son, 128  N.  Y.  433 ;  Matter  of  Manning,  139  N.  Y.  448.) 

Joseph  Fettretch  for  Frederick  A.  Kursheedt  et  al.,  appel- 
*  lants.  The  plaintiff  Hirshfeld,  although  he  brought  this  suit 
in  equity  in  his  own  behalf  and  in  behalf '  of  all  other  credit- 
ors of  the  Madison  Square  Bank,  was  the  only  party  plaintiff 
to  the  action.  He  was  in  absolute  control  of  tlie  action,  and 
could,  at  any  time  before  interlocutory  judgment,  or  before 
the  intervention  of  other  parties,  assign  the  cause  of  action, 
receive  payment  in  full  of  his  claim  and  discontinue  the 
action  or  release  any  defendant  from  liability,  or  do  anything 
in  the  action  which  any  sole  plaintiff  in  any  case  could  do. 
(Pomeroy  on  Rem.  &  JElem.  Rights,  §  392 ;  Scarth  v.  Chad- 
wick,  14  Jur.  300 ;  Handford  v.  Storie,  2  Sim.  &  St.  196 ; 
Pemherton  v.  Topham,  1  Beav.  316 ;  Burt  v.  Nat.  Z. 
Assn.,  5  Jur.  [N.  S.]  612;  Cunningham  v.  Pell,  6  Paige, 
655  ;  Innes  v.  Lansing,  7  Paige,  583 ;  Bank  of  Poughkeep- 
sie  V.  Ihbotson,  5  Hill,  461 ;  Tremain  v.  O,  M.  Z.  Lvs.  Co., 
11  Hun,  286 ;  Berhy  v.  Yale,  13  Hun,  273 ;  Herries  v.  Piatt, 
21  Hun,  132 ;  Salisbury  v.  B.  P.  Co.,  85  Hun,  99  ;  Matti- 
son  V.  Demarest,  1  Robt.  717;  O^Brien  v.  Browning,  49 
How.  Pr.  109 ;  3  Cook  on  Stock  &  Stockh.  &  Corp.  Law, 
§  748 ;  Coughlin  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  71  N.  Y. 
443 ;  Brinckerhoff  v.  Bostwick,  99  N.  Y.  194.)  Hirshfeld, 
the  original  plaintiff,  a  creditor  of  the  Madison  Square  Bank, 
no  matter  what  agreement  is  claimed  to  have  been  made  by 
him  with  the  gentlemen  appointed  receivers  of  tlie  Madison 
Square  Bank,  was  the  only  plaintiff  so  far  as  the  defendants 
were  concerned  and  was  dorninus  litis,  and  before  judgment 
could  do  what  he  pleased  with  the  claim  and  the  action  as  to 
all  or  any  of  the  defendants.  (  WheeUr  v.  Wheeler,  9  Cow. 
34 ;  Andrews  v.  Beecker,  1  Johns.  Cas.  411 ;  Welch  v.  Man- 
deinlle,  1  Wheat.  233 ;  McCuUum  v.  Cox,  1  Dallas,  139, 140 ; 
Allen  V.  Randolph,  4  Johns.  Ch.  693 ;  TutUe  v.  Bebee,  8 
Johns.  152  ;  Bellinger  v.  Birge,  54  Hun,  511  ;  Dade 
V.  Herbert,    1    Cranch,    85 ;    Pate  v.   Or  ay.    Hemp.  Rep. 
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[U.  S.  Circuit]  155;  Morse  v.  Sheer,  30  Cal.  467.)  No 
case  can  be  found  sustaining  the  right  of  the  receivers  to 
act  directly,  or  indirectly,  by  furnishing  funds  to  carry  on  the 
litigation  in  behalf  of  the  creditors  of  this  corporation,  to 
recover  on  a  liability  which  the  statute  gives,  not  to  the  cor- 
poration, but  only  to  each  creditor  individually,  and  to  be 
asserted  by  each  creditor  or  deemed  to  be  waived.  ( U.  Q. 
Co.  V.  Vary,  152  N.  Y.  121 ;  Mason  v.  N.  Y.  S.  Mfg.  Co.y 
27  Hun,  309 ;  BiUings  v.  Trash,  30  Hun,  315,  316 ;  Tucker 
V.  oilman,  45  Hun,  195 ;  Masten  v.  Amerman,  51  Hun,  246 ; 
Bauer  v.  Piatt,  72  Hun,  332 ;  Curtis  v.  Leavitt,  15  N.  Y. 
9 ;  Famsworth  v.  Wood,  91  N.  Y.  308 ;  Thompson  on  Law 
of  Corporations,  §  3560;  2  Morawetz  on  Priv.  Corp.  §  894, 
p.  865  ;  Cook  on  Stock  ife  Stockh.  &  Corp.  Law,  §  218 ;  Morse 
on  Bank.  §  696.)  Not  only  have  the  receivers  no  title  to 
these  causes  of  action  which  spring  directly  to  creditors  of  the 
corporation,  but  there  is  no  duty  whatever  upon  their  part, 
more  than  upon  the  part  of  any  stranger,  to  protect  the  claims 
of  creditors.  {Kerr  v.  Blodgett,  48  N.  Y.  62 ;  Mickles  v. 
Rochester  City  Bank,  11  Paige,  118;  2  Morawetz  on  Priv. 
Corp.  §§  895,  896,  902,  pp.  866,  867,  872 ;  Atty. -General  v. 
G.  M.  L.  Ins.  Co.,  77  N.  Y.  272 ;  Libhy  v.  liosekrans,  55 
Barb.  203 ;  Ludington  v.  Thompson,  153  N.  Y.  499 ;  Filder 
V.  L.  ik  B.  S.  C  R.  R.  Co.,  1  Hem.  &  M.  489 ;  3  Porae- 
roy  on  Rem.  ife  Rem.  Rights,  §  390,  p.  455 ;  Cook  on  Stock 
&  Stockh.  §§  220,  221,  223.)  The  creditor's  right  to  go  into 
equity  is  simply  to  save  a  multiplicity  of  suits,  and  by  going 
into  equity  he  does  not  thereby  add  anything  to  his  cause  of 
action.  {Romans  v.  Dounce,  N.  Y.  L.  J.  Sept.  24,  1895 ; 
HaU  V.  A.  T.  cfe  /.  Co.,  104  Ala.  577 ;  S.  C,  53  Am.  St.  Rep. 
87.)  The  equities  are  not  in  favor  of  the  creditors  in  this 
action.  The  justice  and  right  of  the  defense  is  very  clear. 
This  is  not  a  cause  where  a  court  should  be  ingenious  to 
find  an  obligation  existing  against  the  appellants.  Their 
obligations  are  only  those  of  sureties,  and  even  those  obli- 
gations were  created  by  statute  after  they  had  purchased 
their  stock.     {Moss  v.  McCullomjh,  5  Hill,  131,  136  ;  NaL 
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Bank  v.  DiUingh-ain^  147  N.  Y.  611 ;  Marshall  v.  Sher- 
man^ 148  N.  Y.  20 ;  IlecJc  v.  Bums^  38  N.  H.  145 ;  ^.  5.  d&  C. 
Co,  V.  iV.  Z.  C.  Co,,  53  N.  Y.  123, 126  ;  Kincaid  v.  Dwindle, 
59  N.  Y.  551 ;  Handy  v.  Draper,  89  N.  Y.  334 ;  Ilirshfeld 
V.  Bopp,  145  N.  Y.  84 ;  Canant  v.  FizTi  SchaicJc,  24  Barb. 
87 ;  Hawthorne  v.  Cb^,  2  Wall.  10.)  The  receivers  were 
trustees  of  stockholders  as  well  as  creditors,  and  every  authority 
is  against  their  right  to  sue  one  set  of  ceatuis  que  triist  for  the 
benefit  of  another,  and  they,  therefore,  cannot  prosecute,  for 
the  benefit  of  the  creditors,  one  set  of  cesUns  que  trust,  a  caase 
of  action  given  by  statute,  to  creditors  against  stockholders, 
another  set  of  cestuis  que  trust,  {Kerr  v.  Blodgett,  48  N.  Y. 
62 ;  Sedgwick  v.  Stanton,  14  N.  Y.  289;  Filder  v.  L,  i&  B. 
S.  C,  E,  R,  Co,,  1  Hem.  &  M.  489 ;  Belmont  v.  Erie  R,  Co,, 
52  Barb.  662 ;  Eastmans  v.  Wright,  6  Pick.  316 ;  Pierson 
V.  Nesbitt,  1  Dev.  [N.  C]  L.  315.) 

John  A,  Straley  for  Daniel  Brubacher  et  ah,  appellants. 

Albert  Stickney  for  certain  non-appealing  defendants. 

SamuelVntermyer  and  Louis  Marshall  for  respondents. 
The  stockholders'  liability  created  by  section  52  of  the  Bank- 
ing Law  could  only  be  enforced  through  the  medium  of  a  suit 
in  equity  brought  in  behalf  of  all  the  creditors  entitled  to  the 
benefit  of  the  section  against  all  of  its  stockholders.  It  was 
necessarily  a  representative  action.  (3  Thompson  on  Corp. 
§§  3434,  3483  ;  145  N.  Y.  84;  Pollard  v,  Bailey,  20  Wall. 
520  ;  Hornor  v.  Henning,  93  U.  S.  228  ;  Terry  v.  Little,  101 
U.  S.  216;  Stone  v.  Chisolm,  113  U.  S.  302;  Mathez  v. 
JSTeidig,  72  N.  Y.  100 ;  Griffith  v.  Mangam,  73  N.  Y.  611 ; 
P/o/d  v.  Simpson,  74  N.  Y.  137 ;  Weeks  v.  Love,  50  N.  Y. 
571 ;  Cochran  v.  A,  O,  Co,,  20  Abb.  N.  C.  114;  Batter  v. 
Piatt,  72  Hun,  326.)  A  plaintiff  thus  suing  for  all  creditors 
occupies  the  position  of  a  quasi  trustee,  especially  where  he 
brings  a  suit  for  the  purpose  of  distributing  a  trust  fund,  and 
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it  is  entirely  unnecessary,  for  the  protection  of  the  rights  of 
creditors,  to  bring  in  other  parties  as  plaintiffs  before  judg 
ment.  {Ma?in  v.  Pentz,  3  N.  Y.  422 ;  Adler  v.  M,  P.  B 
Co.,  13  Wis.  57,  60 ;  Sanger  v.  Uptaii,  91 U.  S.  56-60  ;  Saw 
yer  v.  Hoa>g,  17  Wall.  610 ;  Scamrtwn  v.  Kimball,  92  U.  S 
362,  367 ;  Fliiit  v.  Spurr,  17  B.  Mon.  [Ky.]  499  ;  Blair  \ 
S.  a  A.  Co.,  20  Ind.  175 ;  HaUett  v.  Ilallett,  2  Paige,  19 
Story's  Eq.  PI.  §  99 ;  Kerr  v.  Blodgett,  48  N.  Y.  m ; 
Prouty  V.  M.  S.  dh  iT.  /.  B.  B.  Co.,  1  Hun,  655.) 
The  various  creditors  of  the  Madison  Square  Bank  were 
parties  to  this  action  from  its  very  commencement  to  such  an 
extent  that  their  rights  are  not  barred  by  any  Statute  of  Limi- 
tations, althongh,  should  this  action  now  be  deemed  discon- 
tinued or  abated,  the  right  to  maintain  a  new  action  would  be 
barred  by  the  provisions  of  section  55  of  the  Stock  Corpora- 
tion Law.  {In  re  General  Boiling  Stock  Co.,  Joint  Stock 
Discount  Co.'s  Claim,  L.  R.  [7  Ch.]  646 ;  1  Ch.  Pr.  [4th  ed.] 
ch.  15,  par.  2,  p.  643 ;  Brinckerhoff  v.  Boatwick,  99  N".  Y. 
194.)  The  action  having  been  brought  for  the  benefit  of  all 
the  creditors  of  the  bank,  for  the  enforcement  of  a  statutory 
remedy,  cannot  be  discontinued  by  the  nominal  plaintiflF  nor 
can  an  effectual  release  be  given  by  him  to  the  defendants 
after  the  Statute  of  Limitations  has  run  against  a  new  suit  by 
other  creditors,  without  the  consent  of  the  creditors,  especially 
where  the  costs  of  litigation  are  defrayed  with  their  funds. 
Such  discontinuance  or  release  would  operate  as  a  fraud  upon 
the  non-assenting  creditors,  {B.  N.  Co.  v.  S.  Co.,  46  Fed. 
Eep.  336  ;  Atlas  Bank  v.  Nahant  Bank,  23  Pick.  450 ;  Peo- 
ple v.  iV^.  San  Francisco  Assn.^  38  Cal.  364 ;  People  v.  Jacob, 
12  Pac.  Rep.  222  ;  PeopU  v.  Clarke,  72  Cal.  564 ;  ^Yelch  v. 
Mandeville,  1  Wheat.  233 ;  Mandeville  v.  Wehh,  5  Wheat. 
277 ;  State  v.  Cavers,  22  Iowa,  343 ;  Webb  v.  Steele,  13  N. 
H.  230;  Anderson  w.Mill^r,^  S. &  M.  [Miss.]  586;  Sumner 
V.  Sleeth,  87  111.  500;  Ste<iple  v.  Domning,  60  Ind.  478.) 
The  receivers  having  in  their  answer  set  forth  all  of  the  facts 
constituting  a  cause  of  action,  and  having  served  their  answer 
on  all  of  their  co-defendants,  at  the  time  when  the  decision 
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now  under  review  was  rendered,  this  action  was  maintainable 
under  the  provisions  of  chapter  441  of  the  Laws  of  1897. 
{Brower  v.  Bowers^  1  Abb.  Ct.  App.  Dec.  214 ;  Matter  of  P. 
K  P.  School,  46  N.  Y.  178 ;  People  v.  Clark,  7  N.  Y.  385 ; 
Burch  V.  Neiobury,  10  N.  Y.  374;  Matter  of  Treacy,  59 
Barb.  525 ;  People  ex  rel.  v.  Spicer,  99  N.  Y.  233.)  Clire- 
hugh  having  had  full  notice  of  the  conditions  attendant  upon 
the  institution  of  this  suit  at  the  time  of  the  transfer  to  him, 
Hirshfeld  having  communicated  them  to  Mr.  Crosby ;  and 
Mr.  Fettretch,  who  also  represented  the  purchaser,  having 
received  notice  from  Mr.  Untermyer  which  put  him  on  his 
inquiry  as  to  the  right  of  other  creditors,  the  defendants  who 
claim  under  him  are  chargeable  with  notice  of  the  circum- 
stances under  which  this  action  was  brought,  and  of  the  limi- 
tations upon  the  right  of  Hii-shfeld  to  terminate  this  litigation. 
{Seymour  v.  McKinstry,  106  N.  Y.  240 ;  Voshurgh  v.  Diefen- 
dorf,  119  N.  Y.  364 ;  Fairbanks  v.  Sargent,  104  N.  Y.  108 ; 
S.  a,  117  N.  Y.  320;  Thwing  v.  Thwing,  9  Abb.  Pr.  323; 
Story's  Eq.  PI.  §  155.)  The  fact  that  Hirshfeld  sold  his  claim 
to  Clirehugh  did  not,  in  legal  effect,  abate  the  action.  On  the 
contrary,  it  was  proper  to  continue  it  in  the  name  of  the  origi- 
nal party.  It  did  not  operate  to  release  or  extinguish  the 
claim  ;  it  amounted  simply  to  a  change  of  ownei'ship.  (Code 
Civ.  Pro.  §  756 ;  McGean  v.  J/.  E,  li.  Co.,  133  N.  Y.  9.) 
In  no  event  can  the  releases  executed  by  Clirehugh  operate 
as  a  defense  to  any  of  the  parties  to  this  litigation  who  were 
not  expressly  released  and  who  have  not  been  permitted  to 
plead  such  releases  by  way  of  supplemental  answer.  (Code 
Civ,  Pro.  §  544 ;  Medhury  v.  Stoayi,  46  N.  Y.  200 ;  Holyoke 
V.  Adams,  59  N.  Y.  233 ;  Ilashrouck  v.  Dishrow,  24  N.  Y. 
S.  R  428.) 

Haioht,  J.  This  action  was  brought  by  the  plaintiff,  as  a 
creditor  of  the  Madison  Square  Bank,  in  behalf  of  himself  and 
all  other  creditors  of  the  bank  similarly  situated,  who  may 
choose  to  come  in  and  sliare  the  benefits  and  expenses  of  the 
action,  against  the  defendants  as  stockholders  of  the  bank,  to 
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enforce  an  alleged  liability  under  section  52  of  the  Banking 
Law  of  1892. 

The  Madison  Square  Bank  was  organized  in  1882  as  a  bank- 
ing association,  and  carried  on  its  business  in  the  city  of  New 
York  until  about  tlie  8th  day  of  August,  1893,  when  it  sus- 
pended payment,  and  an  action  was  brought  by  the  attorney- 
general  for  its  dissolution,  which  resulted  in  a  final  judgment 
entered  on  the  24th  day  of  November,  1893,  whereby  the 
banking  association  was  dissolved,  and  the  defendants  Miles 
M.  O'Brien  and  James  G.  Cannon  were  appointed  permanent 
receivers.  It  appears  that  this  action  was  brought  by  the 
plaintiff  at  the  solicitation  of  the  receivers,  who  agreed  with 
him  to  pay  all  the  expenses  of  the  action,  including  counsel 
fees.  The  complaint  alleges  that  prior  to  the  commencement 
of  the  action  the  plaintiff  requested  the  receivers  to  institute 
an  action  against  the  other  defendants  for  the  enforcement  of 
their  liability  as  stockholders  under  the  act,  and  that  the 
i-eceivers,  alleging  that  no  cause  of  action  existed  in  their 
favor  against  the  stockholders,  refused  to  bring  an  action,  and 
that  they  were  consequently  made  defendants  herein,  but  no 
personal  judgment  was  demanded  against  them. 

Before  the  trial  of  this  action,  certain  of  the  defendants, 
stockholders  of  the  bank,  entered  into  negotiations  with  the 
plaintiff  for  the  purchase  of  his  claim,  which  resulted  in  his 
assigning  the  same  to  one  Robert  Clirehugh,  who  thereupon 
stipulated,  as  the  owner  of  the  claim,  with  the  attorneys  for 
the  defendants,  who  were  stockholders,  that  the  action  may  be 
discontinued  without  costs,  and  that  an  order  may  be  entered 
to  that  effect,  and  also  stipulating  for  a  substitution  of  attor- 
neys in  the  place  of  the  attorney  who  had  brought  the  action 
in  behalf  of  Hirshfeld.  The  court  having  refused  to  allow  a 
substitution  of  attorneys  or  a  discontinuance  of  the  action, 
Clirehugh  executed  releases  to  the  defendants,  who  had  joined 
in  and  contributed  to  the  purchase  of  the  plaintiff's  claim. 
Thereupon,  upon  leave  of  the  court,  supplemental  answers 
were  served  by  a  number  of  the  defendants  setting  up  the 
sale  and  assignment  by  Hirshfeld  to  Clirehugh  and  the  releases 
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made  by  him.  Upon  the  trial,  which  followed,  these  facts 
appearing,  together  with  the  fact  that  no  other  creditor  had 
come  in  and  been  made  a  party  to  the  action,  the  court  held 
and  decided  that  the  plaintiff  Hirshfeld  was  not  a  creditor  of 
the  bank  and  was  not  entitled  to  recover  a  judgment  for  any 
sum  of  money  against  the  stockholders  as  such  creditor ;  that 
the  action  was  not  prosecuted  by  the  real  party  in  interest  for 
any  claim  due  from  the  bank,  and  that  there  was  no  party 
before  the  court  entitled  to  recover  any  judgment  in  the  action 
as  and  for  a  debt  due  from  the  bank.  Judgment  was  ordered 
dismissing  the  complaint  upon  the  merits.  From  the  judg- 
ment entered  upon  this  decision  the  plaintiff  and  the  receivers 
appealed  to  the  Appellate  Division,  which  court  reversed  the 
judgment  and  ordered  a  new  trial. 

The  first  question  which  we  are  called  upon  to  determine 
is  as  to  whether  we  have  jurisdiction  to  review  the  order  of 
the  Appellate  Division.  In  the  body  of  the  order  reversing 
the  judgment  entered  upon  the  decision  of  the  Special  Term 
the  Appellate  Division  certifies  that  the  reversal  was  upon  the 
law  and  upon  the  facts.  If  it  is  true  that  the  reversal  was 
upon  the  facts  as  well  as  the  law,  then  this  court  has  no  juris- 
diction to  review  the  order,  for,  under  the  Constitution  and 
the  Code,  our  power  is  now  limited  to  the  review  of  questions 
of  law,  except  where  the  judgment  is  of  death.  Upon  the 
claim  being  made  that  there  was  no  controverted  question  of 
fact  in  the  case  upon  which  a  reversal  upon  the  facts  could  be 
based,  we  allowed  the  argument  of  the  case  to  stand  over  in 
order  that  the  attention  of  the  Appellate  Division  might  be 
called  to  the  matter  and  that  court  have  an  opportunity  to 
amend  the  order  if  it  so  desired.  That  court,  as  we  now 
understand,  has  refused  to  change  its  order,  and  we  are,  there- 
for©, required  to  look  into  the  case  for  the  purpose  of  deter- 
mining whether  there  are  controverted  facts  or  inferences  to 
be  drawn  from  conceded  facts  upon  which  a  reversal  upon  the 
facts  could  be  based.  We  have  discovered  none,  and  none 
which  were  material  were  called  to  our  attention  by  counsel 
upon  the  argument. 
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In  OtUn  V.  Manhattan  H.  Co.  (150  N.  Y.  395, 401)  Vann,  J., 
in  delivering  the  opinion  of  this  court,  says  :  "  An  appellate 
court  cannot  invest  itself  with  jurisdiction  to  reverse  a  lawful 
judgment  free  from  legal  error  by  the  mere  assertion  that  it 
reverses  upon  the  facts  when  the  record  shows  that  there  are 
no  questions  of  fact  upon  which  to  base  a  reversal.  It  cannot 
create  a  question  of  fact  by  declaring  that  there  is  one,  nor, 
by  assuming  to  reverse  on  the  facts,  reverse  a  determination 
that  does  not  involve  a  question  of  fact.  *  *  *  Unless 
there  was  a  material  question  of  fact  the  reversal  was  an  unlaw- 
ful exercise  of  judicial  power,  and  constituted  an  error  that 
may  be  corrected  by  this  court."  This  opinion  was  concurred 
in  by  all  the  judges  of  the  court,  with  one  exception,  and  we 
regard  it  as  controlling  on  the  question  under  consideration. 
We  have  no  power  to  review  the  facts,  but  we  have  the  power 
to  determine  whether  a  question  of  fact  is  involved  in  the  case, 
and  if  there  is  none  we  have  jurisdiction  to  review  the  law. 

The  Appellate  Division  appears  to  have  been  of  the  opinion 
that  an  action  could  be  properly  maintained  in  the  name  of 
Hirshfeld,  the  plaintiff,  after  he  had  sold  and  transferred  his 
claim  to  Clirehugh,  and  after  Clirehugh  had  executed  releases 
to  a  number  of  the  defendants  and  sought  to  discontinue  tlie 
action.  Section  756  of  the  Code  of  Civil  Procedure  provides 
that  "  In  case  of  a  transfer  of  interest,  or  devolution  of  liabil- 
ity, the  action  may  be  continued,  by  or  against  the  original 
party ;  unless  the  court  directs  the  person,  to  whom  the  interest 
is  transferred,  or  upon  whom  the  liability  is  devolved,  to  be 
substituted  in  the  action,  or  joined  with  the  original  party,  as 
the  case  requires.''  Under  this  provision  of  the  Code,  it  has 
been  repeatedly  held  that  the  action  may  be  maintained  in  the 
name  of  the  original  plaintiff,  notwithstanding  that  he  ha,<, 
subsequent  to  the  bringing  of  the  action,  asj^igned  his  claim  to 
another  party.  It  has  also  been  held  that  the  bringing  in  of 
the  party  to  whom  the  cause  of  action  has  been  assigned  is 
discretionary* with  the  court,  but,  in  continuing  the  action  in 
the  name  of  the  original  assignor,  he  is  deemed  to  act  fur  and 
on  behalf  of  his  assignee,  and  to  represent  his  interest  in  the 
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litigation.  In  no  case  to  which  our  attention  has  been  called 
has  the  plaintiff  been  allowed  to  continue  the  action  after  he 
has  assigned  his  cause  of  action  in  opposition  to  the  wishes  and 
interests  of  his  assignee.  If  his  assignee  sees  fit  to  settle  or 
demand  that  the  action  be  discontinued,  the  provisions  of  this 
section  furnish  no  authority  for  the  further  continuation  of 
the  action  or  shield  for  the  plaintiff,  who,  under  such  circum- 
stances, should  continue  to  prosecute  it.  The  case  of 
McGean  v.  M.  K  R.  Co.  (133  N.  Y.  9)  is  not  in  conflict 
with  these  views.  In  that  case  an  action  had  been  brought 
to  restrain  the  operation  and  maintenance  of  the  defendant's 
elevated  railroad  on  the  street  in  front  of  plaintiff's  premises 
and  to  recover  damages.  After  issue  was  joined,  the  plaintiff 
conveyed  his  premises  to  another  party,  but  expressly  reserved 
all  damages  caused,  or  to  be  caused,  by  the  present,  past  or 
future  maintenance  and  operation  of  the  railroad,  togetlier 
with  the  fee  and  easements  in  the  street.  In  that  case  it  was 
held  that  the  plaintiff  had  the  right  to  continue  the  action  to 
recover  his  fee  and  rental  damages.  Had  he  not  retained 
the  fee  and  rental  damages,  but  had  included  them  in  the  con- 
veyance and  the  purchaser  had  then  settled  with  the  railroad 
company,  a  very  different  question  would  have  been  presented. 
It  is  now  contended  that  tlie  action  brought  by  the  plain- 
tiff was  representative  and  on  behalf  of  all  the  creditors  of 
the  bank,  and  that  in  bringing  the  action  he  became  a  qua%i 
trustee  for  the  other  creditors,  and  that  he  could  not  settle  or 
discontinue  the  action.  This  question  is  of  great  importance 
and  should  receive  careful  thought  and  study;  for,  if  the 
appellants  are  correct  in  their  contention,  stockholders  in  an 
action  of  this  character  have  only  to  buyout  or  settle  with  the 
plaintiff  to  defeat  a  recovery  against  them.  The  courts,  how- 
ever, are  not  responsible  for  the  statute.  Our  duty  is  to  con- 
strue and  not  to  make  it.  We  think  it  must  be  conceded  that 
the  remedy  contemplated  by  the  statute  was  a  representative 
action  prosecuted  by  a  creditor  on  behalf  of  himself  and  all 
other  creditors  similarly  situated,  who  should  come  into  the 
action  and  share  its  expenses.     By  the  provisions  of  the  stat- 
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lite  the  stockholders  of  every  banking  corporation  shall  be 
individually  responsible  equally  and  ratably  and  not  one  for 
another,  for  all  contracts,  debts  and '•engagements  of  such  cor- 
poration, to  the  extent  of  the  amount  of  their  stock  therein 
at  the  par  value  thereof,  in  addition  to  the  amount  invested 
in  such  shares.  (Laws  1892,  chap.  689,  sec.  52.)  It  was  evi- 
dently not  intended  by  the  provisions  of  this  statute  that  one 
creditor  should  be  preferred  and  paid  to  the  detriment  of 
other  creditors,  but  that  the  stockholders  should  be  respon- 
sible equally  and  ratably  for  all  of  the  debts  of  the  corpora- 
tion to  the  extent  of  their  capital  stock  at  par  value.  In 
other  words,  they  were  to  contribute  equally  and  ratably  for 
the  payment  of  the  whole  indebtedness.  The  object  of  this 
statute  was  undoubtedly  to  furnish  additional  security  to  cred- 
itors, and  is  for  the  benefit  of  them  all,  and  should  be  enforced 
by  or  on  belialf  of  all. 

In  the  case  of  Terry  v.  Little  (101  IT.  S.  216)  Chief  Justice 
Waite,  in  considering  a  somewhat  similar  statute,  says :  "A  suit 
at  law  by  one  creditor  to  recover  for  himself  alone,  is  entirely 
inconsistent  with  any  idea  of  distribution.  As  the  liability  of 
the  stockholder  is  not  to  any  individual  creditor,  but  for  con- 
tribution to  a  fund,  out  of  which  all  creditors  are  to  be  paid 
alike,  the  appropriate  remedy  is  by  suit  to  enforce  the  contri- 
bution, and  not  by  one  creditor  alone  to  appropriate  to  his 
own  use  that  which  belongs  to  others  equally  with  himself." 

In  Marshall  v.  Sharman  (148  N.  Y.  21,  22)  Judge  O'Brien, 
in  delivering  the  opinion  of  the  court,  says :  "  It  is  quite  well 
established  that  in  a  case  like  this  an  action  at  law  by  a  single 
creditor  against  a  single  stockholder  for  the  recovery  of  a  spe- 
cific sum  of  money  cannot  be  maintained  in  our  courts  under 
our  statutes  declaring  the  liability  of  stockholders.  In  such 
<;ases  the  liabiHty  must  be  enforced  in  equity  in  a  suit  brought 
by  or  in  behalf  of  all  the  creditors  against  all  the  stockholders, 
wherein  the  amount  of  the  liability  and  all  the  equities  can 
be  ascertained  and  adjusted.  *  *  *  The  liability  of  the 
stockholders  is  a  fund  to  which  all  the  creditors  are  entitled  to 
resort  after  the  corporate  property  has  been  applied  upon  the 
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debts."  Other  autliorities  to  the  same  effect  might  be  cited^ 
but  we  do  not  regard  it  necessary,  in  view  of  the  recent  utter- 
ance alluded  to  in  our  own  court. 

Does  the  plaintiff,  in  bringing  a  representative  action, 
become  a  trustee  for  the  other  creditors  ?  We  think  not ;  at 
least  to  such  an  extent  as  to  require  him  to  carry  on  the 
litigation  for  their  interests  in  opposition  to  his  own,  or  after 
he  has  settled  his  claim.  It  is  true  that  the  capital  stock 
of  a  corporation  is  a  trust  fund  for  the  security  of  the  cred- 
itors, and  the  amount  recoverable  from  the  stockholders  under 
the  statute  in  addition  to  the  capital  stock  may  be  treated  as  a 
like  security,  but,  as  we  have  shown,  the  creditor  is  not  per- 
mitted to  bring  an  action  in  his  own  behalf  alone  for  a  con- 
tribution by  the  stockholders,  for  in  that  way  he  would  obtaia 
a  preference  for  himself.  lie  must  bnng  tlie  action  for  him- 
self and  on  behalf,  not  of  all  the  creditors,  but  on  behalf  of 
those  who  choose  to  come  in  and  share  the  benefits  and 
expenses  of  the  litigation,  llis  relation  with  the  other  credit- 
ors is  one  that  the  law  creates.  He  assumes  to  prosecute  on 
their  behalf  only  in  so  far  as  his  personal  interests  require. 
He  makes  no  agreement  with  them,  and  they  do  not  accept 
him  as  a  trustee  to  represent  them  or  bind  them  by  his  action. 
They  have  the  right  to  come  in  at  any  time,  and  as  soon  as 
they  do  they  may  take  part  in  the  management  of  the  action. 
True,  it  was  not  necessarv  for  them  to  come  in  and  be  made 
parties  prior  to  the  entering  of  an  interlocutory  judgment. 
When  such  a  judgment  is  entered  it  is  effectual  for  all  of  the 
creditors,  for  the  court  then  gives  them  an  opportunity  to 
come  in,  prove  their  claims  and  share  in  the  recovery.  If, 
however,  they  neglect  to  come  in  and  be  made  parties  at  such 
time  they  will  be  barred  and  not  permitted  to  share  in  the  dis- 
tribution of  the  fund.  {Ilalleit  v.  IlalUtt^  2  Paige,  19 ;  Kerr 
v.  lilodfjett^  48  X.  Y.  0)6 ;  Bruickerhoff  v.  Bostwick^  99  N. 
Y.  194.) 

'  In  the  latter  case  Eakl,  J.,  in  speaking  of  the  necessity  of 
creditors  beconiing  parties  before  interlocutory  judgment, 
says :  *'  There    was   no  purj)()se   in    their  becoming  nominal 
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plaintiffs  except  that  they  might  liave  some  control  of  the 
action  and  thus  be  present  to  protect  and  secure  their  rights, 
and  to  prevent  a  discontinuance  of  the  action  hy  ike  original 
plaintiff P  In  the  same  case,  the  judge  further  remarks : 
"  It  could  not  have  been  commenced  by  one  stockholder 
for  himself  alone.  It  is  true,  that  at  any  time  before  judg- 
ment, the  original  plaintiff,  before  the  others  were  made 
parties,  could  hav^e  discontinued  the  suit  or  could  have  settled 
his  individual  damages  with  the  defendants,  and  have  executed 
a  release  which  would  have  been  effectual  as  to  him.  But  if 
he  had  prosecuted  the  action  to  judgment,  then  the  judgment 
would  have  been  for  the  benefit  of  all  the  stockholders,  and 
he  would  then  have  ceased  to  have  control  over  it,  because  the 
rights  of  the  other  stockholders  would  at  once  have  .attached 
thereto.  The  bringing  of  the  action  by  the  original  plaintiff 
did  not  prevent  the  otlier  stockholders  from  bringing  similar 
actions.  But  the  moment  a  judgment  should  be  recovered  in 
one  action  for  the  benefit  of  all  the  stockholders,  the  proceed- 
ings in  all  the  others  would  be  stayed." 

In  the  case  of  Innes  v.  Lansing  (7  Paige,  583)  it  was  held 
bv  the  chancellor  that  "  where  a  creditor  files  a  bill  in  behalf 
of  himself  and  all  others,  who  shall  come  in  and  prove  their 
debts  under  the  decree  and  contribute  to  the  expenses  of  the 
suit,  he  may  discontinue  his  suit  at  any  time  before  there  has 
been  a  decree  therein  for  the  benefit  of  himself  and  the  other 
creditors.  And  the  defendant,  at  any  tune  before  such  decree, 
luis  the  right  to  have  the  bill  dismissed,  upon  paying  what  is 
due  to  the  complainant,  with  interest  and  costs."  It  was  also 
further  held  that  "  The  filing  of  a  bill  by  one  creditor,  in  behalf 
of  himself  and  others,  will  not  prevent  another  creditor  from 
filing  a  similar  bill,  previous  to  a  decree  in  the  first  suit.  But 
as  soon  as^a  decree  is  obtained  in  eitlier  suit,ior  the  benefit  of 
all  the  creditors,  the  proceedings  in  all  other  suits  may  be 
stayed."  This  practice  has  been  repeatedly  followed  in  the 
courts  of  our  state.  {Tremain  v.  Guardian  Mut.  Life  Lns. 
Co,,  11  Hun,  286 ;  Derby  v.  Yale,  13  Ilnn,  273,  and  other 
cases  in  which  it  was  distinctly  held  that  where  an  action  is 
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brought  by  a  creditor  in  behalf  of  himself  and  others  similarly 
situated  who  shall  come  in  and  contribute  to  the  expenses  of 
the  action,  no  one  but  the  plaintiff  acquires  a  vested  interest 
in  the  action  or  is  bound  thereby  until  a  judgment  has  been 
entered,  and  that  the  plaintiff  may  discontinue  the  action  at 
any  time  before  judgment,  without  the  consent  of  the  other 
creditors.)     The  same  practice  obtains  in  England. 

In  the  case  of  Scarth  v.  Cliadwick  (14  Jurist,  300 ;  S.  C.y 
19  Law  Journal,  N.  S.,  327)  the  vice  chancellor  says :  "  As  I 
understand  it,  the  plaintiff  has  filed  a  bill  in  such  a  manner  as 
that  he  is  dominua  Utis^  and  there  is  nothing  upon  the  face  of 
the  bill,  as  far  as  I  can  make  out,  which  shows  that  he  might 
not,  if  he  pleases,  dismiss  the  bill  immediately.  The  bill  con- 
tains a  charge  that  the  shareholders  are  so  numerous  that  it 
would  be  impossible  to  make  them  all  parties,  and,  in  fact, 
that  the  plaintiff  is  ignorant  of  their  names  and  addresses. 
The  last  reason,  perhaps,  makes  it  unnecessary  to  consider  the 
iirst ;  but,  still,  it  is  a  suit  over  which  he  has  complete  dominion, 
and  it  is  a  suit  in  which,  as  I  understand,  he  is  not  entitled  to 
a  decree  of  course,  as  in  a  creditor's  suit,  but  it  is  a  bill  which, 
if  a  decree  is  made,  may  turn  out  for  the  benefit  of  others 
besides  himself.  But  upon  the  face  of  the  bill  the  plaintiff  is 
the  only  person  with  whom  the  defendants  can  deal,  and  then 
they  make  an  application  to  stop  it.  I  do  not  see  why  the 
defendants  are  not  at  liberty  to  make  a  common  application 
in  this  as  in  another  suit." 

In  the  case  of  Hanford  v.  Starie  (2  Simons  &  Stuart,  196) 
the  vice  chancellor  says :  "It  is  said  that  Mr.  Storie,  having 
instituted  this  suit  for  the  benefit  of  himself  and  all  others, 
the  debenture  holders,  was  not  at  liberty  upon  general  princi- 
ples to  dismiss  his  bill  from  motives  of  advantage  to  himself. 
I  know  of  no  such  general  principle.  A  plaintiff  who  sues  on 
behalf  of  himself  and  all  other  persons  of  the  same  class  as  he, 
acts  upon  his  own  mere  motion  and  at  his  own  expense,  retains 
the  absolute  dominion  of  the  suit  until  the  decree,  and  may  dis- 
miss the  bill  at  his  pleasure.  After  a  decree  he  cannot,  by  his 
conduct,  de[)rive  other  persons  of  the  same  class  of  the  benefit 
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of  the  decree,  if  they  think  fit  to  prosecute  it.  The  reason  of 
the  distinction  is  that  before  decree  no  other  person  of  the 
class  is  bound  to  rely  upon  the  diligence  of  him  who  has  first 
instituted  his  suit,  but  may  file  a  bill  of  his  own,  and  that  after 
a  decree  no  second  suit  is  permitted." 

In  Perriberton  v.  Topham  (1  Beavan,  316)  it  was  held  that 
in  a  creditor's  suit  instituted  by  the  plaintiff  on  behalf  of  him- 
self and  all  other  creditors  the  defendant  is  entitled  on  motion 
at  any  time  before  decree  to  have  the  bill  dismissed  on  pay- 
ment of  the  demand  of  the  plaintiff  and  his  costs  as  between 
party  and  party.  There  are  numerous  other  cases  of  the 
same  import  holding  substantially  the  same  doctrine.  They 
have  been  collected  in  a  note  under  section  748  of  Cook  on 
Stock  and  Stockholders  and  Corporation  Law,  who  states  the 
rule  as  follows :  "  It  is  a  part  of  equity  practice,  when  a  per- 
son brings  a  suit  in  behalf  of  himself  and  sucji  others  as  may 
wish  to  come  in,  who  are  similarly  situated,  that  the  complain- 
ing stockholder  controls  the  case,  and  may  continue,  compro- 
mise, abandon  or  discontinue  it  at  his  pleasure." 

The  case  of  Behnmit  Nail  Co,  v.  C.  L  d&  S.  Co,  (46  Fed.  Kep. 
336)  we  do  not  regard  as  in  conflict  with  our  own  or  the  Eng- 
lish authorities.  In  that  case  one  of  the  creditors  had  tiled 
a  petition  to  be  brought  in  and  made  a  party  before  an  attempt 
was  made  to  dismiss  the  action.  He  had  a  right  to  come  in 
and  have  an  order  entered  to  that  effect,  and  the  order,  when 
entered,  would  relate  back  to  the  time  of  the  tiling  of  his 
petition.  The  court  in  that  case  merely  held  that  the  action 
could  not  be  dismissed  thereafter  witliout  his  consent  or  an 
opportunity  given  him  for  a  hearing. 

The  case  of  Atlaa  Bank  v.  Nahant  Bank  (23  Pickering, 
480)  does  not  appear  to  be  in  point,  but  it  must  l)e  conceded 
that  the  clause  appearing  in  the  opinion  to  the  effect  that 
"  the  plaintiffs,  having  once  instituted  the  proceeding  as  a  stat- 
ute remedy  for  themselves  and  others,  they  go  on  afterwards 
for  the  benefit  of  all  parties  concerned,  and  the  original  com- 
plainants have  no  power  to  discontinue,"  is  in  apparent  con- 
flict with  the  cases  to  which  we  have  alluded.     We  think. 
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however,  that  in  this  state  there  is  no  escape  from  the  chiim 
made  by  the  appellants,  that  where  an  action  is  brought  by 
a  plaintiff  on  behalf  of  himself  and  others-  similarly  situ- 
ated, who  come  in  and  share  in  the  expenses,  he  has  the  right 
to  control  the  action  and  may  continue,  compromise,  abandon 
or  discontinue  it  at  pleasure  until  a  creditor  similarly  situated 
has  procured  an  order  to  be  made  a  party  to  the  action,  or 
has  served  a  notice  of  motion  to  be  brought  in,  or  until  inter- 
locutory judgment  is  entered. 

It  is  now  contended  that  the  receivers  are  parties  to  the 
action ;  that  they  represent  the  creditors,  and  that  the  action 
may  properly  be  carried  on  by  them,  and  that  they  had  the 
right  to  appeal  from  the  judgment  rendered  by  the  trial  court. 
They  were  made  parties  defendant,  and,  we  tliink,  properly. 
In  order  to  maintain  the  action,  it  was  necessary  for  the  plain- 
tiff to  show  that  he  was  a  creditor  of  the  corporation  ;  that 
the  corporation  was  insolvent,  and  that  a  contribution  from 
the  stockholders  was  necessary  in  order  to  discharge  tlie  lia- 
bilities of  the  bank.  It  thus  is  apparent  that  before  final 
judgment  could  be  entered  an  accounting  on  tlie  part  of  the 
receivers  was  necessarv,  in  order  to  ascertain  and  determine 
the  amount  to  be  collected  from  the  stockholders.  For  this  pur- 
pose  they  were  properly  made  parties.  We  do  not  understand, 
liowever,  that  the  action  could  have  been  prosecuted  by  them 
as  receivers.  The  statute  to  w^hich  we  have  alluded  is  expressly 
limited  by  the  i)rovisions  of  the  Stock  Corporation  Law  (L. 
1892,  ch.  G88).  By  referring  to  section  55  of  that  lavV  we  iind 
the  following  limitations :  "  No  action  shall  be  brought  against 
a  stockholder  for  any  debt  of  the  corporation  until  judgment 
therefor  has  been  recovered  against  the  corporation,  and  an 
execution  thereon  has  l)een  returned  unsatisfied  in  whole  or  in 
part,  and  the  amount  due  on  such  execution  shall  te  the 
amount  recoverable,  with  costs  against  the  stockholder.  Xo 
stockholder  shall  be  personally  liable  for  any  debt  of  the  cor- 
poration not  payable  within  two  years  from  tlie  time  it  is  con- 
tracted, nor  unless  an  action  for  its  collection  shall  be  brought 
against  the  corporation  within  two  years  after  the  debt  becomes 
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due,"  etc.  It  will  thus  be  seen  that  the  action  must  be  bronglit 
by  a  creditor  wlio  has  first  recovered  a  judgment  and  has  had 
an  execution  thereon  returned  unsatisfied.  The  remedy  is 
purely  statutory,  and  no  right  of  action  was,  by  this  statute, 
given  to  the  receivers.  It  is  true  that  by  an  amendment  of  the 
statute  in  1897  receivers  may  now  maintain  the  action,  but  at 
the  time  this  action  was  brought  no  such  right  existed.  The 
action  can  only  be  maintained  by  a  creditor,  and  that  for  the 
amount  of  his  claim  duly  established  according  to  law.  In 
this  case  we  have  held  that  the  bringing  of  an  action  by  tlie 
attorney-general  to  dissolve  the  association,  and  the  procuring 
of  an  injunction  restraining  creditors  from  bringing  actions, 
rendered  compliance  with  this  part  of  the  statute  impossible 
and,  tharefore,  excusable.  (IlirsJifeld  v.  Bopp^  145  N.  Y. 
84.)  But  all  of  the  other  provisions  of  the  statute  apply  and 
must  be  complied  with.  Under  these  i)rovisions  the  action 
must  be  maintained  by  a  creditor  in  behalf  of  himself  and 
those  similarly  situated,  and  in  the  final  judgment  entered  the 
amount  owing  by  the  corporation,  over  and  above  the  assets 
in  the  hands  of  the  receivers,  must  be  ascertained  and  deter- 
mined, to  the  end  that  each  creditor  who  has  come  in  and 
proved  his  claim  may  have  a  judgment  for  the  balance  his 
due.  None  of  the  money  passes  into  the  hands  of  the  receiv- 
ers, and  their  only  part  in  the  litigation  is  to  account  for  the 
assets  of  the  corporation  that  has  come  into  their  hands  as 
receivers.  We,  therefore,  fail  to  see  how  they  have  any  stand- 
ing in  court  to  prosecute  the  action,  or  to  appeal  from  any 
judgment  that  may  be  entered  in  the  action,  unless  it  may  be 
from  such  parts  of  the  judgment  as  aflFect  their  interests 
upon  their  accounting.  If  we  are  correct  in  this  view,  their 
agreement  with  Ilirshfeld  to  prosecute  the  action  was  unau- 
thorized and  was  no  part  of  their  duty  as  receivers,  and  can 
have  no  force  upon  the  questions  pending  before  us. 

In  the  case  of  Farnswovth  v.  Wood  (91  N.  Y.  308), 
Kapallo,  J.,  in  speaking  of  the  rights  of  creditors  to  main- 
tain actions  against  the  stockholders  of  a  coi'poration  under 
the  statute,  says :  '*  The  rights  of  certain  creditors  to  prosecute 
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their  claims  against  certain  of  the  stockholders  never  were  the 
property  of  the  corporation,  nor  rights  of  action  vested  in  it, 
nor  is  there  any  provision  of  the  statute,  which  transfers  these 
rights  of  action  from  the  creditors  to  the  receiver." 

As  we  have  seen,  the  plaintiff  sold  and  assigned  his  claim 
before  any  of  the  creditors  had  come  in  or  had  served  a  notice 
of  motion  to  be  brought  iu  as  parties.  At  the  time  of  the 
trial  he  was  not  a  creditor.  The  person  to  whom  he  had 
sold  his  claim  had  stipulated  a  discontinuance  of  the  action, 
and  had  executed  a  release  to  many  of  the  defendants.  The 
plaintiff's  assignee,  therefore,  could  not  and  did  not  wish  to 
continue  the  action,  and  the  defending  stockholders,  having 
settled  with  him,  had  the  right  to  have  the  action  discontinued. 
We  must  confess  tliat  we  regret  the  result  reached,  but,  under 
the  numerous  authorities  in  this  state  and  England,  to  which 
we  have  al hided,  we  think  we  are  compelled  to  conclude  that 
the  complaint  was  properly  dismissed  by  tlie  trial  court. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  entered  upon  the  decision  of  the  trial  court 
affirmed,  with  costs  in  all  courts. 

All  concur,  except  Gray  and  Vann,  JJ.,  dissenting. 

Order  reversed,  etc. 


The  People  of  the  State  ok  Xew  York,  Respondent,  v. 

Bailer  Decker,  Appellant. 

1.  Impaneling  Jury  —  Rejection  of  Jukou  by  Couht.  It  seenis,  that 
where  it  is  obvious  from  the  proof  given  upon  the  question  that  a  juror 
whose  name  is  called  is  not  competent  or  indifferent  between  the  par- 
ties, the  co\irt  may  reject  or  excuse  him,  even  iu  the  absence  of  a  formal 
challenge. 

2.  Capital  Case  —  Jukou  Excused  for  Incompetency,  without 
Challenge  —  Appeal.  A  general  exception  to  the  ruling  of  the  court 
in  excusing  a  juror  who  is  shown,  by  the  examination  as  to  his  com- 
petency, to  be  not  indifferent  between  the  parties,  does  not  entitle  the 
defendant  to  a  new  trial,  upon  appeal  from  a  judgment  of  death,  upon 
the  technical  objection,  then  first  raised,  that  no  formal  challenge  was 
interposed  by  the  prosecution,  Avhere  it  is  apparent  that  the  substantial 
rights  of  the  defendant  were  not  afTecte<l  by  the  ruling. 
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3.  Incomfetenct  of  Juror.  Where  it  is  manifest  from  a  juror's  own 
statement,  on  his  examination  as  to  his  competency  to  serve,  that  if  the 
case  assumed  a  condition  that  was  liable  to  arise  on  the  trial  he  would 
not  be  controlled  by  the  law  and  the  evidence,  he  should  not  be  permitted 
to  serve. 

4.    SUBSTAMTIAL  RiOHTS  OF  DEFENDANT  NOT  AFFECTED  BY  EXCCSINO 

Jurors.  The  substantial  rights  of  the  defendant  in  a  capital  case  are  not 
affected  by  the  excusing  of  jurors  shown  by  their  examination  to  be  not 
indifferent  between  the  parties,  or  liable  not  to  be  controlled  by  the  law 
and  the  evidence,  wh^e  on  the  completion  of  the  panel  the  defendant  had 
not  exhausted  his  peremptory  challenges,  and  no  juror  was  permitted  to 
sit  to  whom  the  defendant  made  any  substantial  objection. 

5.  TRiAii  FOR  Murder  —  Evidence  of  Threats.  Evidence  of  threats 
made  by  the  defendant  concerning  the  decedent,  tending  to  show  motive 
as  well  as  deliberation  or  premeditation,  are  admissible  on  a  trial  for  mur- 
der, even  if  made  several  months  before  the  homicide. 

6.  Premeditation  and  Deliberation.  Rule  as  to  the  premeditation 
and  deliberation  necessary  to  constitute  the  crime  of  murder  in  the  first 
degree  restated  and  applied. 

7.  Review  op  Capital  Case.  Rules  controlling  the  exercise  by  the 
Court  of  Appeals  of  the  power  conferred  upon  it  by  section  528  of  the 
Code  of  Criminal  Procedure,  to  order  a  new  trial  on  appeal  from  a  judg- 
ment of  death,  restated  and  applied. 

(Argued  October  13,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  Richmond 
county,  rendered  September  2, 1898,  convicting  the  defendant 
of  the  crime  of  murder  in  the  first  degree  and  imposing  upon 
him  the  sentence  of  death. 

The  defendant  was  a  colored  man  and  the  decedent  was  a 
white  woman.  They  were  husband  and  wife  and  lived 
together  as  such  in  the  upper  story  of  a  liouse  on  Beach  street  in 
Tottenville,  in  the  county  of  Richmond,  N.  Y.  The  lower  part 
of  the  house  was  occupied  by  two  colored  families,  living  on 
diflFerent  sides  of  the  hallway.  In  the  evening  of  May  24th, 
1898,  which  was  the  day  preceding  tlie  tragedy,  the  defend- 
ant had  been  in  a  saloon  from  about  nine  o'clock  until  half- 
past  eleven,  and  remained  near  there  for  an  hour  longer  in 
conversation  with  a  man  by  the  name  of  La  Forge.  He  then 
started  for  home,  about  a  mile  distant,  and  reached  there  at  one 
o'clock.     His  wife  left  the  house  where  they  resided  at  about 


188  People  v.  Decker.  [Nov., 

StatemeDt  of  case.  [Vol.  157. 

midnight  and  returned  at  about  three  o'clock  in  the  morning 
of  May  25th.  She  was  admitted  by  a  sister  of  the  defendant, 
who  occupied  one  of  the  apartments  on  the  first  floor.  The 
defendant  then  came  to  the  door  of  the  stairway,  opened  it 
for  her,  and  both  went  upstairs.  Shortly  after  quarreling  and 
loud  talking  was  heard  in  their  rooms,  and  the  decedent  ran 
downstairs.  The  defendant  called  to  her  to  return  and  get 
her  clothes.  She  went  back,  obtained  a  part  of  them,  started 
down  the  stairs  again  ;  was  then  requested  by  the  defendant 
to  get  all  of  her  clothes,  to  which  she  replied  that  she  had  all 
she  wanted  and  left  the  house. 

Shortly  after  the  defendant  came  downstairs,  and  soon 
three  shots  were  heard  in  the  direction  of  the  house  of 
a  Mrs.  Parnell.  The  defendant  then  returned,  went  upst-airs, 
remained  a  few  moments  and  then  left  a  second  time. 
As  lie  was  passing  out  of  the  house  he  called  to  liis  sister-in- 
law,  who  occupied  another  of  the  apartments  on  the  first 
floor,  and  said,  "  Good  bye ;  she  is  dead  down  the  road."  A 
single  shot  was  then  heard  and  the  defendant  was  found 
across  the  road  from  the  house  wounded  with  a  revolver  lying 
near.  On  the  roadside  in  front  of  Mrs.  Parnell's  house, 
which  was  four  hundred  feet  from  where  the  defendant  was 
lying,  his  wife  was  found  with  a  bullet  wound  on  tlie  right 
side  of  her  back.  The  autopsy  disclosed  that  the  cause  of  her 
death  was  hemorrhage  of  the  lungs  occasioned  by  such  wound. 
The  defendant  had  previously  threatened  to  use  the  revolver 
with  which  the  decedent  was  finally  killed,  unless  she  did  as 
he  said.  He  frequently  called  her  vile  and  abusive  names, 
and  he  and  his  wife  led  an  unhappy  and  quarrelsome  life. 
The  defendant  admitted  that  he  fired  three  shots  at  the 
decedent,  and  that  when  the  third  was  fired  she  fell.  Two 
bullets,  one  taken  from  the  bodv  of  the  decedent  and  the 
other  from  the  body  of  the  defendant,  were  identified  and 
shown  to  be  of  the  same  calibre  as  the  revolver  which  was 
proved  to  have  l>een  in  tlie  possession  of  the  defendant. 

On  the  morning  of  the  homicide,  and  after  it  occurred, 
articles  of  clothing  belonging  to,  and  worn  by,  the  decedent 
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were  found  between  the  house  and  the  place  where  her  body 
lay.  When  found,  there  was  upon  the  body  of  the  decedent 
only  a  night  gown,  and  one  of  her  shoes  or  slippers  was  near. 
The  distance  from  the  house  to  the. place  where  a  portion  of 
her  clothing  was  found  was  three  hundred  feet.  From  that 
point  to  the  place  where  other  of  her  clothing  lay  was  seventy- 
two  feet,  and  the  distance  from  the  latter  point  to  the  place 
where  her  body  was  discovered  was  one  hundred  and  eighteen 
feet.  Thus  tlie  total  distance  from  the  house  to  the  point 
where  her  body  was  found  was  four  hundred  and  ninety  feet. 

W.  J.  Poioers  and  Herman  S.  Butler  for  appellant.  The 
court  erred  in  excusing  the  juror  Frederick  Gluckter.  {Peo- 
ple V.  Hughson,  47  N.  E.  Rep.  1092.) 

George  M,  Pinney^  Jr,^  and  Warren  C.  Van  Slyke  for 
respondent.  The  verdict  of  the  jury  was  amply  supported 
by  the  evidence  and  there  is  no  ground  for  the  claim  that  the 
conviction  should  be  disturbed  on  the  facts.  {People  v.  Cig- 
naraU,  110  N.  Y.  27 ;  People  v.  Trezza,  125  N.  Y.  741 ;  Peo- 
pie  V.  Convoy^  97  N.  Y.  77 ;  Leighton  v.  People^  88  N.  Y. 
120 ;  People  v.  Beckwith,  103  N.  Y.  368  ;  People  v.  Barberi, 
149  N.  Y.  267 ;  PeopU  v.  Haiokins,  109  N.  Y.  408 ;  People 
\.  Wilson^  141  N.  Y.  185.)  The  learned  trial  justice  did 
not  err  to  the  defendant's  prejudice  in  any  of  his  rulings  as 
to  the  admission  of  testimony.  Evidence  of  former  threats  is 
always  admissible,  provided  the  time  intervening  is  not  too 
great  and  no  change  of  relation  is  shown  to  have  taken  place. 
{Jeffards  v.  People^  5  Park.  Or.  Kep.  522.)  No  error  was 
committed  in  refusing  to  acquit  and  to  take  from  the  jury  the 
question  of  murder  in  the  first  degree.  {People  v.  Trczza^ 
125  N.  Y.  741;  Leujhton  v.  Peoj)le,  88  N.  Y.  117;  Peo2>le 
v.  Bechvith,  103  N.  Y.  360.)  Any  error  will  be  disregarded 
by  this  court  not  actually  prejudicial  to  the  defendant.  (Co'le 
Crim.  Pro.  §>5  542,  6S4.)  The  motion  for  a  new  trial  was 
properly  denied.  (Code  Crirn.  Pro.  §^  463,  465.)  No  ques- 
tion can  arise  as  to  any  ruling  of  the  trial  court  in  the  selection 
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of  the  JWTJ,  as  the  defendant  did  not  exhaust  his  peremptory 
challenges.  {People  v.  Carpenter^  102. N.  Y.  243;  Peoples. 
Casey,  96  N.  Y.  123.) 

Martin,  J.  The  defendant,  in  his  brief,  presents  for  deter- 
mination upon  this  appeal  questions  as  to  the  validity  of  sev- 
eral exceptions  taken  upon  the  trial,  and  asks  for  a  new  trial 
upon  the  further  ground  that  manifest  injustice  has  been 
done. 

Two  of  these  questions  relate  to  the  impaneling  of  the  jury. 
The  defendant's  claim  is  that  two  jurors  were  improperly 
excused  by  the  court.  John  W.  Bhair  was  summoned  as 
a  talesman,  and  upon  examination  as  to  his  competency  to 
serve,  he  testified  that  the  fact  that  the  decedent  was  a  white 
woman  would  have  a  decided  influence  upon  him  in  arriving 
at  a  verdict,  and  that  he  could  not  decide  the  case  according 
to  the  law  and  evidence  where  a  white  woman  ha,d  married  a 
colored  man  and  they  had  trouble.  After  giving  this  testi- 
mony the  court  excused  him.  We  think  this  evidence  showed 
clearly  that  he  would  not  have  been  a  fair  and  impartial  juror 
in  tlwe  case,  and  that  sutficient  reason  existed  to  justify  the 
court  in  excusing  him. 

But  it  is  claimed  that,  as  no  challenge  was  interposed,  it  was 
error  not  to  permit  him  to  sit  upon  the  trial.  Section  358 
of  the  Code  of  Criminal  Procedure  declares  that  the  jury 
in  a  criminal  case  is  to  be  formed  as  prescribed  in  the  Code  of 
Civil  Procedure.  When  we  turn  to  section  1166  of  the  latter 
Code,  we  find  it  provides  that  the  first  twelve  persons  who 
appear  as  their  names  are  drawn  and  called  and  are  approved 
as  indifferent  between  the  parties,  and  not  discharged  or 
excused,  must  be  sworn  and  constitute  the  jury  to  try  the 
issue.  Thus,  a  juror  who  is  not  indifferent  between  the  parties 
and  approved  by  the  court  as  being  indifferent,  cannot  act  as 
one  of  the  jury.  The  approval  or  determination  as  to  his 
indifference  and  competency  when  the  question  arises  is  to  be 
passed  upon  by  the  court.  While  it  is  doubtless  true  that  a 
court  cannot  capriciously  set  aside  as  incompetent  jurors  who 
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are  clearly  competent,  and  thus  limit  the  selection  of  the  jury 
to  the  jurors  who  may  be  left  {Hildreth  v.  City  of  Troy^  101 
N.  Y.  234),  yet,  where  it  is  obvious  from  the  proof  given  upon 
the  question  that  the  juror  whose  name  is  called  is  not  compe- 
tent or  indifferent  between  the  parties,  we  tliink,  even  in  the 
absence  of  a  formal  challenge,  the  court  may  reject  or  excuse 
him.  The  juror  Bhair  was  examined  as  to  his  qualifications 
to  serve  upon  the  jury  in  this  case.  His  own  testimony  dis- 
closed that  he  was  not  indifferent  between  the  parties.  While 
the  record  shows  no  formal  challenge  either  by  the  prosecu- 
tion or  by  the  defense,  it  is  manifest  that  both  parties  under- 
stood that  the  examination  made  was  for  the  purpose  of  deter- 
mining if  he  was  competent  and  qualified  to  act.  We  think, 
under  such  circumstances,  the  court  was  justified  in  excusing 
him,  although  no  specific  challenge  was  interposed  by  either 
party.  No  objection  to  the  ruling  was  taken  upon  the  ground 
that  no  challenge  had  been  interposed.  If  the  objection  had 
been  made  on  that  ground,  there  can  be  no  doubt  that  the 
prosecution  would  have  interposed  a  formal  challenge.  The 
juror  was  excused  for  reasons  which  were  sufficient.  To  hold 
now  that  this  general  exception  to  the  decision  of  the  court  enti- 
tles the  defendant  to  a  reversal  of  the  judgment  would  be  to  give 
effect  to  a  pure  technicality,  as  it  is  not  pretended  that  the  rejec- 
tion of  this  juror  in  any  way  affected  the  substantial  rights  of 
the  defendant.  The  determination  of  the  court  as  to  his 
competency  was  in  no  sense  incorrect,  but  a  reversal  is  sought 
upon  the  mere  technical  ground  that  no  formal  challenge  was 
interposed  by  the  prosecution.  To  sustain  the  defendant's 
contention  would  be  in  direct  contravention  of  the  provisions 
of  the  Code  of  Criminal  Procedure  which  declare  that,  after 
hearing  the  appeal,  the  court  must  give  judgment  without 
regard  to  technical  errors  or  defects,  or  to  exceptions  which 
do  not  affect  the  substantial  riglits  of  the  parties.  (§  542.) 
Therefore,  we  are  of  the  opinion  that  the  judgment  in  this 
case  should  not  be  disturbed  upon  that  ground. 

Frederick  Gluckter  was  also  summoned,  and  upon  an  exami- 
nation as  to  his  competency  as  a  juror,  he  testified  that  if  the 
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defendant  killed  his  wife  in  a  fit  of  jealousy  lie  would  be  lenient 
towards  him  for  a  lighter  sentence ;  that  if  she  actually  went 
with  other  men  it  would  induce  him  to  accept  a  lighter  sen- 
tence, no  matter  what  the  other  proof  might  be,  and  that,  under 
such  circumstances,  he  could  not  conscientiously  take  an  oath 
to  serve  as  a  juror  and  be  governed  entirely  by  the  law  and 
evidence.  He  also  testified  that  if  no  such  fact  was  proved  in 
the  case,  he  could  then  do  his  full  duty  as  a  juror,  follow  all 
the  instructions  of  the  court  and  decide  the  case  fairly  and 
impartially  upon  the  evidence,  but  that  if  such  fact  was  proved 
he  did  not  think  he  could.  The  prosecution  then  challenged 
him  for  cause.  The  court  inquired  of  the  district  attorney,  if 
from  his  exannnation  of  the  case  he  anticipated  the  introduc- 
tion of  evidence  tending  to  show  that  the  man  suspected  his 
wife's  infidelity,  to  which  he  replied  that  he  did,  and  the  court 
then  remarked  that  the  juror  ought  not  to  sit,  as  jealousy  did 
not  constitute  any  defense  in  such  case.  To  this  the  juror 
said,  "  Some  man  may  think  his  honor  very  much  affected ;  I 
guess  every  man  thinks  so."  The  court  replied,  "  I  have 
already  said  to  you  that  it  does  not  constitute  any  defense  in 
law,"  and  the  juror  said,  "  I  have  just  explained  here  what  my 
opinion  is."  The  court  then  said,  "  Your  opinion  is  not  justi- 
fied by  any  law  of  the  land,  or  by  any  moral  law.  You  are 
excused."  To  the  exclusion  of  this  juror  the  defendant  took 
a  general  exception.  We  think  this  ruling  was  entirely  justi- 
fied and  that  it  constituted  no  error.  It  is  manifest  from  the 
juror's  own  statement  that  if  the  case  assumed  a  condition  that 
was  liable  to  arise  on  the  trial,  he  would  not  be  controlled  by 
the  law  and  evidence.  That  a  person  entertaining  such  views 
should  not  be  permitted  to  serve  as  a  juror  in  a  case  where 
such  a  question  might  be  involved  is  too  plain  to  require 
discussion. 

Moreover,  it  is  claimed  and  undisputed  that  when  the  impan- 
eling of  the  jury  was  completed,  the  defendant  still  had  a 
numl)er  of  j)eremptory  challenges,  so  that  he  might  have  chal- 
lenged any  juror  upon  the  panel  with  whom  he  was  not  satis- 
fied.    Xo  juror  was  permitted  to  sit  to  whom   the  defendant 
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made  any  substantial  objection.  Under  these  circumstances 
we  are  unable  to  find  anything  in  the  rulings  of  the  court 
upon  this  subject  which  affected  the  substantial  rights  of  the 
defendant  or  which  would  justify  a  reversal. 

On  the  trial  Martha  Parnell  was  called  as  a  witness  for  the 
People,  and  was  permitted,  under  objection,  to  testify  that 
several  months  before  the  homicide  the  defendant  and  decedent 
quarreled ;  that  in  the  presence  of  the  witness  the  defendant 
took  hold  of  a  revolver  that  lay  upon  the  table,  and  referring 
to  his  wife,  said,  "  lie  had  her  medicine  if  she  did  not  do  as 
he  said,"  and  that  the  revolver  he  then  had  was  the  one 
employed  when  the  tragedy  occurred.  We  think  there  is  no 
doubt  as  to  the  competency  of  that  evidence.  It  showed 
the  relation  existing  between  the  parties,  and  tended  to  show 
motive  as  well  as  deliberation  and  premeditation.  The  evi- 
dence of  former  threats  is  always  admissible.  As  was  said  by 
Judge  Ingraham  in  Jefferds  v.  People  (5  Park.  Crim.  R. 
522) :  "  It  is  no  objection  to  such  evidence  that  a  period  of 
years  had  expired  since  the  threats  were  made.  On  the  con- 
trary, long-continued  animosity  and  ill-will  are  better  evidence 
of  a  state  of  mind  which  w^U  ripen  into  deliberate  murder 
than  the  hasty  eoullition  of  passion.  The  theory  of  the  law  of 
murder  is  that  it  is  made  on  premeditation,  and  the  motives 
for  such  an  act  are  not  less  powerful  because  they  are  the  result 
of  ill-feelings  entertained  for  years."  We  are  clearly  of  the 
opinion  that  this  evidence  was  admissible,  and  that  the  court 
committed  no  error  in  receiving  it. 

At  the  close  of  the  People's  case  the  defendant's  counsel 
requested  the  court  to  withdraw  from  the  consideration  of  the 
jury  the  question  of  murder  in  the  first  degree,  for  the  reason 
that  there  was  no  proof  of  a  deliberate  and  premeditated  design 
to  effect  the  death  of  the  person  killed.  This  request  was 
refused,  and  the  defendant's  counsel  excepted.  We  think  the 
proof  was  sufficient  to  make  the  question  of  premeditation  and 
deliberation  a  question  of  fact,  and  to  require  its  submission  to 
the  jury.  The  premeditation  and  deliberation  necessary  to  con- 
stitute the  crime  of  murder  in  the  first  degree  has  frequently 

25 


194  People  v.  Decker.  [Nov., 


Opinion  of  the  Ck)urt,  per  Martin,  J.  [Vol.  157. 

»■■      ■  ■■»         ■  111.  ■    .^M^^M  11  ■         ■  —  ■■■■■■  ^^— — ^^^M  ■  ^^1^1^— ^— ^^^^■^■^^^^^M^^B^^^i^^^— ^^1 

been  under  consideration  by  this  court,  and  the  rule  as  estab- 
lished by  its  decisions  is  stated  by  Judge  Earl  in  People 
V.  Majone  (91  N.  Y.  211)  as  follows:  ''Under  the  statute, 
there  must  be  not  only  an  intention  to  kill,  but  there  must  also 
be  a  deliberate  and  premeditated  design  to  kill.  Such  design 
must  precede  the  killing  by  some  appreciable  space  of  time. 
But  the  time  need  not  be  long.  It  must  be  sufficient  for  some 
reflection  and  consideration  upon  the  matter,  for  choice  to  kill  or 
not  to  kill,  and  for  the  formation  of  a  definite  purpose  to  kill. 
The  human  mind  acts  with  celerity  which  it  is  sometimes 
impossible  to  measure,  and  whether  a  deliberate  and  premedi- 
tated design  to  kill  was  formed  must  be  determined  from  all 
the  circumstances  of  the  case."  The  rule  there  stated  has  been 
recognized  and  affirmed  in  many  other  cases  in  this  court,  of 
which  the  following  are  a  few :  Leighton  v.  People  (88  N.  T. 
117) ;  People  v.  Beckwith  (103  id.  361, 368) ;  People  v.  Conroy 
(97  id.  62,  76) ;  People  v.  Hawkins  (109  id.  408) ;  People  v. 
Johnson  (139  id.  358") ;  People  v.  Constantino  (153  id.  24,  37). 
Applying  this  well-established  rule  to  the  facts  and  circum- 
stances of  this  case,  it  is  obvious  that  the  evidence  was  suffi- 
cient to  justify  the  jury  in  finding  that  the  killing  of  the 
decedent  was  with  premeditation  and  deliberation  on  the  part 
of  the  defendant,  and  the  court  properly  declined  to  withdraw 
that  question  from  the  consideration  of  the  jury.  These  con- 
siderations also  apply  to  the  motion  of  the  defendant  to  direct 
the  jury  to  acquit  and  to  the  exception  to  the  court's  refusal  to 
grant  a  new  trial  after  verdict. 

The  defendant  also  contends  that  there  was  no  sufficient 
evidence  of  motive  upon  the  part  of  the  defendant.  We 
think  otherwise.  The  evidence  of  the  defendant's  threats,  of 
frequent  quarrels  between  the  parties,  the  admission  of  the 
defendant  that  he  killed  his  wife,  and  the  other  facts  and 
circumstances  disclosed,  render  it  manifest  that  the  proof  of 
motive  was  quite  sufficient. 

The  only  remaining  ground  upon  which  the  defendant 
claims  that  he  is  entitled  to  a  new  trial  is  that  manifest  injus- 
tice has  been  done.     Section  528  of  the  Code  of  Criminal 
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Procedure  provides :  "  When  the  judgment  is  of  death,  the 
Court  of  Appeals  may  order  a  new  trial,  if  it  be  satisfied  that 
the  verdict  was  against  the  weight  of  evidence  or  against  law, 
or  that  justice  requires  a  new  trial,  whether  any  exception 
shall  have  been  taken  or  not  in  the  court  below."  This  sec- 
tion has  been  several  times  under  consideration  by  this  court, 
and  it  has  been  quite  uniformly  held  that  the  power  con- 
ferred by  it  in  the  review  of  capital  cases  is  not  called  into 
exercise  by  the  appearance  of  some  error  which  no  exception 
pointed  out,  unless  the  substantial  rights  of  the  accused  can 
be  seen  to  have  been  affected  by  it,  and,  therefore,  justice 
demands  a  new  trial,  and  that  in  determining  whether  a  new 
trial  shall  be  granted  under  it,  it  is  not  the  province  of  this 
court  to  review  or  determine  controverted  questions  of  fact 
arising  upon  conflicting  evidence,  but  that  the  jury  is  the  ulti- 
mate tribunal  in  such  a  case,  and  that  with  its  decision  the 
court  may  not  interfere  unless  it  reaches  the  conclusion  that 
justice  has  not  been  done.  {People  v.  Cignarale^  110  N.  Y. 
23,  26 ;  People  v.  Trezza,  125  id.  740 ;  People  v.  Kelly,  113 
id.  647 ;  People  v.  Hoch,  150  id.  291 ;  People  v.  Youngs,  151 
id.  210,  222 ;  PeopU  v.  Constantino,  153  id.  24,  35.)  Applying 
these  rules  to  the  facts  in  this  case,  it  becomes  obvious  that  a 
new  trial  should  not  be  granted  on  that  ground.  The  evidence 
can  hardly  be  said  to  be  even  conflicting,  but  is  of  a  character 
which  justified,  if  it  did  not  require,  the  verdict  rendered. 

Therefore,  after  carefully  examining  all  the  evidence  con- 
tained in  the  record  and  the  various  exceptions  to  which  our 
attention  has  been  called,  we  have  reached  the  conclusion  that 
110  sufficient  grounds  exist  to  justify  a  reversal  of  the  convic- 
tion in  this  case. 

The  judgment  of  conviction  should  be  affirmed. 

All  ooocur. 

Judgment  affirmed. 
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Harrison  D.  Folinsbee,  Respondent,  v.  George  P.  Sawyer, 

Appellant. 

1.  Evidence  —  Written  Contract  —  Parol  Proof  —  Parties.  The 
rule  of  evidence  which  makes  a  written  contract  conclusive  proof  of  what 
the  parties  have  agreed  to,  and  which  rejects  parol  proof  to  vary  or  con- 
tradict the  writing,  or  its  legal  import,  applies  only  in  controversies 
between  the  parties  to  the  instrument. 

2.  Action  for  Commissions  for  Obtaining  Purchaser  for  ReaIj 
Estate  —  Evidence.  In  an  action  for  commissions  for  obtaining  a  pur- 
cliaser  for  real  estate,  an  agreement  signed  by  the  defendant  and  third 
parties,  stating  that  the  third  parties  "agree  to  purchase  the  within 
described  property  at  the  within  mentioned  terms  and  price,  with  the  only 
exception  that  said  price  is  changed  to  "  a  certain  sufti,  and  indorsed  upon 
a  letter  theretofore  written  by  the  defendant  to  the  plaintiff  and  one  of 
the  third  parties,  giving  the  plaintiff  and  such  third  party  an  option  upon 
the  property,  is  not  conclusive  proof,  to  the  exclusion  of  oral  evidence  on 
the  subject,  that  the  plaintiff  had  procured  parties  willing  to  purchase 
on  the  defendant's  terms,  although  they  had  finally  refused  to  accept  his 
terms  or  perform. 

3.  Evidence  of  Acts  Inconsistent  with  Binding  Contract  of  Sale. 
In  such  case,  evidence  of  acts  and  declarations  of  the  plaintiff,  at  or  sub- 
sequent to  the  execution  of  the  indorsed  agreement  between  the  defend- 
ant and  the  third  parties,  inconsistent  with  the  claim  that  the  indorse- 
ment represented  a  complete  or  binding  contract  of  sale,  is  admissible  on 
behalf  of  the  defendant. 

Foltii^bee  v.  &i}joyer,  15  Misc.  Rep.  293,  reversed.'  ' 

(Argued  October  18,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  Buffalo,  entered  December  30,  1895,  upon 
an  order  denying  a  motion  for  a  new  trial  upon  exceptions 
ordered  to  be  heard  in  the  lirst  instance  at  General  Terra  and 
directing  judgment  upon  a  verdict  in  favor  of  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Ansley  Wilcox  for  appellant.  The  written  instruments, 
constituting  the  alleged  contract  of  sale  between  Sawyer,  as 
vendor,  and  Smith  and  Weill,  as  vendees,  did  not  amount  to 
a  complete  contract,  but  were,  on  their  face,  only  a  partial 
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contract,  expressly  requiring  further  negotiations  and  f urtlier 
agreements  to  complete  them.  {Sihhald  v.  B,  I.  Co,^  83  N; 
Y.  382 ;  Gilder  v.  Davis,  137  N.  Y.  504 ;  Hodgkins  v.  Mead, 
29  N.  Y.  S.  R.  671 ;  130  N.  Y.  676 ;  Martin  v.  Bliss,  57 
Hun,  159 ;  Millbnan  v.  Huntington,  68  Hun,  258 ;  Cooley 
V.  Lobdell,  153  N.  Y.  596,  600;  Condict  v.  Cmodrey,  123  N. 
Y.  463 ;  139  N.  Y.  273 ;  Crombie  v.  Waldo,  137  N.  Y.  129 ; 
Bennett  v.  Egan,  3  Misc.  Rep.  421 ;  Alden  v.  Earle,  24  J. 
&  S.  366;  121  N.  Y.  688;  Piatt  v.  ZbA^^r,  65  Hun,  557.) 

Norris  Morey  for  respondent.  The  plaintiff  became  enti- 
tled to  his  commission  upon  the  production  by  him  of  a  pur- 
chaser ready  and  willing  to  purchase  the  property  upon  the 
terms  fixed  by  his  principal.  His  right  to  his  commissions 
then  accrued,  and  is  not  affected  by  any  subsequent  default  of 
either  purchaser  or  seller  in  completing  the  purchase,  or  by  the 
fact  that  the  agreement  to  sell  was  oral,  and,  therefore,  could  not 
be  enforced  by  the  seller.  (Mooney  v.  Elder,  56  N.  Y.  238 ; 
3foses  V.  Bierling,  31  N.  Y.  462 ;  Glentwarth  v.  Luther,  21 
Barb.  147 ;  Kalley  v.  Baker,  132  N.  Y.  1 ;  Dnclos  v.  Cunning- 
ham, 102  N.  Y.  678 ;  GiUUr  v.  Davis,  137  N.  Y.  504-506 ; 
Barnard  y,  Mannot,  3  Keyes,  203  ;  Hodgkins  v.  Mead,  130  N. 
Y.  676  ;  Hart  v.  Hoffman,  44  How.  Pr.  168  ;  Bach  v.  Einerick, 
3  J.  &  S.  548,  552 ;  Bostwick  v.  Beach,  103  N.  Y.  415,  420 ; 
Ohiistead  v.  Lomnis,  9  N.  Y.  428,  434 ;  CoUman  v.  M,  B.  L 
Co,,  94  N.  Y.  229 ;  Hall  v.  S,  L  cfe  R,  Co,,  148  N.  Y.  432.) 
The  charge  of  the  trial  judge  was  correct.  {Heibnan  v. 
Lazarus,  90  N.  Y.  672  ;  Heinemann  v.  Heard,  62  N.  Y.  455  ; 
F.  L.  iSb  T,  Co,  V,  Siefke,  144  N.  Y.  354 ;  Chellis  v.  Chapman, 
125  N.  Y.  214;  Losee  v.  Buchanan,  51  N.  Y.  492;  Hicken- 
bottom  V.  D.,  L,  (&  W,  R,  R,  Co,  122  N.  Y.  100.) 

O'Brien,  J.  The  plaintiff  sought  to  recover  a  considerable 
sum  of  money  as  his  compensation  for  the  sale  of  certain  real 
estate  which  the  defendant  owned  and  desired  to  sell.  It  is 
alleged  that  the  defendant  retained  the  plaintiff  to  procure  a 
purchaser  for  the  property,  and  that  in  *  pursuance  of  this 
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employment  he  did  procure  parties  who  were  willing  to  pur- 
chase on  the  defendant's  terms,  and  thus  the  stipulated  com- 
missions were  earned  and  became  due  to  the  plaintiff. 

It  appears  that  on  the  8th  day  of  November,  1890,  the 
defendant  gave  to  the  plaintiff  and  one  John  H.  Smith  a 
written  option  for  sixty  days,  in  which  he  agreed  to  sell  the 
property  to  them  for  $175,000.  This  writing  was  in  the  form 
of  a  letter  addressed  by  the  defendant  to  the  plaintiff  and 
Smith,  in  which  the  terms  of  the  sale  were  specified,  and  con- 
cluded with  .these  words :  "  The  above  is  intended  to  be  a 
resum6  of  conversation  between  us  to-day,  and  in  general  it 
means  that  you  have  the  option  of  taking  the  property  at 
price  named,  details  to  be  settled  later  in  conformity  to  above 
understanding."  The  parties,  however,  seem  to  have  aban- 
doned the  option  contract,  and  on  the  18th  day  of  December 
following  the  defendant,  Smith  and  one  Weill  indorsed  upon 
it  and  signed  the  following:  "John  H.  Smith  and  Henry 
Weill  hereby  agree  to  purchase  the  within-described  property 
at  the  within-mentioned  terms  and  price,  with  the  only  excep- 
tion that  said  price  is  changed  to  one  hundred  and  fifty-live 
thousand  dollars,  and  interest  at  five  per  cent." 

The  plaintiff  claims  tliat  he  procured  the  two  parties  who, 
with  the  defendant,  signed  this  indorsement,  and  who  were 
willing  to  purchase  on  defendant's  terms,  and  he  put  in  evi- 
dence the  writing,  that  is  to  say,  the  option  letter  and  this 
indorsement  as  proof  of  this  fact.  The  defendant  alleges  that 
the  indorsement  referred  to  was  not  intended  as  a  complete  and 
binding  agreement  on  the  part  of  the  purchasers,  but  certain 
details  >vere  left  open  for  further  negotiations  and  settlement, 
and  that  the  parties  so  professing  to  purchase  never,  in  fact, 
agreed  to  his  terms  or  completed  the  purcliase,  and  finally 
refused  to  perform.  The  issue  of  fact,  therefore,  was  whether 
the  plaintiff  did,  as  he  alleges,  ever  procure  parties  ready  and 
willing  to  purcliase  the  land  on  the  defendant's  terms. 

The  learned  counsel  for  the  plaintiff  insists  that  the  rule  of 
law  in  such  cases  is  that  when  a  broker  employed  to  negotiate 
a  sale  of  real  estate  brings  to  the  owner  or  his  employer  a 
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responsible  purchaser  willing  to  buy  on  the  terms  prescribed 
he  has  earned  liis  commissions.  That  may  be  true,  but  the 
plaintiff  in  this  case  was  bound  to  prove  these  facts  before  he 
could  recover.  The  only  proof  that  he  gave  was  the  indorse- 
ment signed  by  the  parties  already  mentioned.  Whatever 
else  may  be  said  about  that  paper  it  certainly  was  not  a  con- 
tract between  the  parties  to  this  action.  It  was  signed  by  the 
defendant  and  the  two  parties  who  it  is  said  were  willing  to 
purchase,  but  the  plaintiff  was  not  a  party  to  it  in  any  legal 
sense.  The  statements  in  it  did  not  bind  him.  He  was  not 
concluded  by  it,  and  he  could  have  resorted  to  parol  proof  to 
make  out  his  case.  Tlie  rule  of  evidence  that  makes  a  written 
contract  conclusive  proof  of  what  the  parties  have  agreed  to, 
thus  merging  in  it  all  prior  parol  negotiations,  and  which 
rejects  parol  proof  to  vary  or  contradict  the  writing,  or  its 
legal  import,  applies  only  in  controversies  between  the  parties 
to  the  instrument.  {Hankinsan  v.  Yantine^  152  N.  Y.  20; 
Colenian  v.  First  Natianal  Bank  of  Elrnlra^  53  N.  Y.  388 ; 
Dempsey  et  aL  v.  Kipp^  61  N.  Y.  462 ;  Brown  v.  Thurher, 
77  N.  Y.  613 ;  Sprague  v.  Ilosnier,  82  N.  Y.  466 ;  L&weU 
Mfg.  Co.  V.  Safeguard  Fire  his,  Co.^  88  N.  Y.  592 ;  Tyson 
V.  Post,  108  N.  Y.  217.)  The  disputed  fact  was  whether  the 
plaintiff  had  procured  a  purchaser  or  purchasers  for  the  land, 
ready  and  willing  to  comply  with  the  defendant's  terms.  The 
legal  import  of  the  indorsement  upon  the  defendant's  letter 
containing  the  option,  was  that  the  parties  signing  the  same 
had  made  an  executory  agreement  of  purchase  and  sale  upon 
the  terms  and  conditions  mentioned  in  that  letter  mutatis 
mutandis.  But  it  was  open  to  either  party  to  this  action  to 
prove  or  disprove  the  fact  independent  of  the  writing.  Since 
the  indorsement  did  not  conclude  tlie  plaintiff,  w^ho  was  not  a 
party  to  it,  neither  did  it  conclude  the  defendant,  who  was. 
The  paper  was,  doubtless,  competent  evidence  in  the  case,  but 
it  did  not  necessarily  prove  the  fact  which  the  plaintiff  had 
alleged.  It  did  not  conclusively  show  that  there  had  been  a 
meeting  of  minds  upon  a  sale  or  upon  the  terms  of  sale. 
Hence,  it  was  open  to  either  party  to  give  oral  proof  of  the 
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purpose  of  the  paper,  the  intention  of  tlie  parties,  or  of  any 
conditions  or  qualifications  that  accompanied  the  execution 
and  delivery.  In  other  words,  the  defendant  had  the  right  to 
go  behind  the  paper  and  show,  by  oral  proof,  that  it  was  not 
what  it  purported  to  be  on  its  face,  but,  on  the  contrary,  a 
mere  tentative  and  incomplete  agreement. 

The  case  was  evidently  tried  upon  the  theory  that  the 
indorsement  in  question  was  conclusive  proof  of  the  fact  in 
issue ;  that  is,  of  the  performance  on  the  part  of  the  plaintiff. 
The  court  charged  the  jury  that  the  two  papers,  that  is  to  say, 
the  option  letter  and  the  indorsement  subsequently  made 
thereon,  in  and  of  themselves,  were  sufficient  evidence  of  the 
fact  that  a  purchaser  had  been  produced  by  the  plaintiff  batis- 
factory  to  the  defendant.  The  defendant's  counsel  excepted 
to  this  part  of  the  charge.  There  was  no  question  submitted 
to  the  jury  except  the  question  whether  there  had  been  a 
delivery  of  the  paper,  and  under  the  charge  if  they  found 
that  there  had  beeti  a  delivery,  they  were  necessarily  bound 
to  find  the  disputed  fact  in  favor  of  the  plaintiff,  as  they  did. 
The  court  ruled  that,  if  the  paper  had  been  delivered,  the 
plaintiff  was  entitled  to  recover,  and  excluded  all  proof  of 
the  acts  and  negotiations  of  tlie  parties  preceding  and  at  the 
time  of  the  signing  of  the  indorsement,  and  to  this  ruling  the 
defendant's  counsel  excepted. 

We  think  the  ruling  was  erroneous,  since  it  gave  to  the 
paper  all  the  legal  effect  of  an  agreement  between  the  par- 
ties to  the  action,  and  concluded  the  defendant,  when  it  is 
obvious  it  could  not  have  concluded  the  plaintiff.  The  fact 
that  the  plaintiff  found  it  to  his  interest,  and,  therefore,  elected 
to  prove  his  case  by  the  papers,  did  not  affect  the  defendant's 
rights.  He  could  still  give  parol  proof  touching  the  fact  in 
issue  in  the  same  way,  and  to  the  same  extent,  as  if  the  plain- 
tiff himself  had  resorted  to  that  form  of  proof. 

Weill,  one  of  the  parties  to  the  paper,  testified  that  he 
signed  the  indorsement  conditionally,  reserving  the  right  to 
cancel  his  signature  before  ten  o'clock  the  next  day,  if  he 
elected  to  do  so,  and  at  the  same  time  declared  that  he  did 
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not  consider  it  a  binding  contract,  being  too  vague  and  indefi- 
nite ;  that  he  did  cancel  his  signature  the  next  morning  before 
ten  o'clock,  in  pursuance  of  this  agreement.  The  defendant's 
counsel  then  oflEered  to  prove  that  immediately  following  this 
cancellation,  or  attempt  at  cancellation,  on  the  19th  of  Decem- 
ber, the  plaintiff  undertook  to  negotiate  an  entirely  new  and 
distinct  sale  of  the  land  for  the  defendant  to  other  persons, 
and  carried  on  such  negotiations  for  two  months  thereafter. 
Tlie  court  excluded  the  proof  and  the  defendant's  counsel 
excepted.  We  think  that  the  acts  and  conduct  of  the  plain- 
tiff in  this  respect  were  admissible.  They  tended  to  show  that 
the  plaintiff,  like  Weill,  did  not  understand  that  a  complete 
and  binding  agreement  of  purchase  and  sale  had  been  con- 
summated by  tlie  indorsement  on  the  option  letter.  In  other 
words,  his  subsequent  acts  were  not  consistent  with  his  claim 
at  the  trial  that  the  indorsement  represented  a  complete  or 
binding  contract  of  sale.  It  was  only  upon  the  principle  that 
the  written  words  of  the  indorsement  concluded  the  defend- 
ant as  to  the  fact  in  issue  that  the  court  could  have  excluded 
proof  of  the  conduct,  acts  or  declarations  of  the  plaintiff  at 
or  subsequent  to  the  execution  of  the  paper ;  and  since  no 
such  effect  could  be  given  to  it  in  this  action  it  must  follow 
that  the  ruling  was  error. 

For  tliese  reasons  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed,  etc. 


Adelbert  Moot,  as  Trustee,  Respondent,  v.  The  Business 
Men's  Investment  Association,  Appellant. 

1.  Contract  for  Sale  op  Land  — Searcu  Furnished  by  Vendor  — 
Unwarranted  Rejection  of  Title.  When,  in  a  land  contract  provid- 
ing for  the  delivery  of  a  deed  conveying  "a  good  and  satisfactory  title" 
on  a  certain  day,  and  making  time  of  the  essence,  it  is  apparent  that  a  pro- 
vision that  the  vendor  shall  furnish  a  search  '*  truly  showing  the  condition 
of  the  title  "  was  intended  to  require  only  a  search  by  reference  to  which 
an  ordinarily  prudent  person  would  have  ascertained  the  true  state  of  the 
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title,  and  such  a  search  is  furnished  before  the  day  for  performance,  whick 
presents  an  apparent  discrepancy  of  description,  but  it  is  accepted  by  the 
purchaser  without  objection,  and  on  the  day  for  performance  the  vendor 
actually  has  title  and  tenders  a  deed,  and  it  appears  that  the  apparent 
defect  arose  from  an  error  of  statement  in  a  partition  suit  which  had  been 
amended  in  the  judgment  roll,  although  not  on  the  county  clerk's  record, 
and  that  the  purchaser  had  by  his  own  negligence  failed  to  discover  the 
correction,  he  is  not  entitled  to  reject  the  title  and  recover  the  portion  of 
the  purchase  money  paid  and  his  disbursements  for  examining  the  title, 
on  the  grounds  that  the  vendor's  title  was  not  satisfactory  and  that  the 
insufficiency  of  the  search  furnished  was  a  breach  of  the  contract. 

2.  Purchaser  Presumed  to  Investigate  Title.  An  intending  pur- 
chaser of  real  estate  must  be  presumed  to  investigate  the  title,  to  examine 
every  deed  or  instrument  forming  a  part  of  it,  especially  if  recorded,  and 
to  have  known  every  fact  disclosed  or  to  which  an  inquiry  suggested  by 
the  record  would  have  led. 

3.  Satisfactory  Title.  A  good  title  must  be  regarded  as  a  satis- 
factory  one. 

4.  Amendable  Defect  in  Record  Title.  Where  a  proffered  title  is 
actually  good,  and  a  defect  in  the  record  thereof  can  be  supplied  by  refer- 
ence to  a  corrected  judgment  roll  on  file,  without  resort  to  parol  evidence 
or  the  intervention  of  any  question  of  fact,  and  the  vendor  has  not  declined 
to  procure  the  correction,  the  mere  objection  that  the  actual  judgment 
was  not  correctly  recorded  does  not  justify  the  purchaser's  rejection  of 
the  title. 

5.  Trivial  Objection  to  Title.  The  objection,  by  the  purchaser,  to 
performance  of  a  land  contract,  that  the  vendor  had  no  record  title  to  a 
trifling  portion,  such  as  sixteen  one-hundred ths  of  a  foot  on  one  side  of  a 
parcel  as  delineated  on  the  search  furnished  by  him,  does  not  justify  a 
judgment  rescinding  the  contract,  where  it  appears  that  the  objection  was 
of  little  consequence,  that  the  property  had  been  in  the  actual  possession 
of  the  owner  having  the  record  title  for  more  than  twenty  years,  that  the 
defect  was  one  which  the  vendor  was  able  to  correct,  and  that  he  did  so. 

Moot  V.  Bu8iti€SH  Men's  Incetft.  Assn.,  90  Hun,  155,  reversed. 

(Argued  October  19,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgiiieut  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fiftli  judicial  department,  entered  Octo- 
ber 31, 1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  to  recover  one  thousand  dollars  purchase 
money  paid  upon  a  land  contract,  and  three  Imndred  dollars 
for  the  services  of  an  attorney  in  examining  the  title  to  the 
premises  which  were  the  subject  of  purchase  and  sale. 
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The  defendant,  after  denying  many  of  the  material  facts 
alleged  in  the  complaint  and  admitting  others,  set  up  as  a 
counterclaim  the  agreement  between  the  parties,  and  alleged 
that  it  had  tendered  performance  upon  its  part  by  offering 
the  plaintiflE  a  good  title  as  required  by  the  contract,  and  a 
judgment  for  the  amount  due  upon  it  was  demanded. 

On  the  fifth  day  of  May,  1893,  the  plaintiff,  representing 
certain  clients,  and  the  defendant,  who  was  the  owner 
of  real  estate  in  the  city  of  Buffalo  therein  described,  entered 
into  a  land  contract  by  which  the  latter  agreed  to  sell  to 
the  former  certain  premises  on  Main  street  that  were 
ninety -one  feet  front,  running  through  to  Washington  street 
where  they  were  seventy  feet  in  width.  The  premises 
were  about  two  hundred  and  forty  feet  and  eight  inches 
south  of  the  south  line  of  Tupper  street.  The  plaintiff 
agreed  to  purchase  them  and  pay  therefor  one  hundred 
twenty-seven  thousand  four  hundred  dollars,  one  thousand 
dollars  to  be  paid  upon  the  execution  and  delivery  of  the 
contract  and  the  remainder  as  provided  therein,  the  par- 
ticular terms  of  which  need  not  be  stated.  The  one  thousand 
dollars  was  paid.  The  defendant  agreed,  on  or  before  the 
twentieth  day  of  May,  1893,  to  execute  and  deliver  to  the 
plaintiff  a  good  and  sufficient  deed  containing  covenants  of 
warranty,  which  should  convey  a  good  and  satisfactory  title, 
"  a  search  truly  showing  the  condition  of  the  title  being  fur- 
nished at  the  expense  of  the  "  defendant.  It  was  also  agreed 
that  time  was  of  the  essence  of  the  contract,  and  that  it  should 
be  performed  on  or  before  the  twentieth  day  of  May.  The 
time  was,  however,  extended  by  the  stipulation  or  agreement 
of  the  parties  until  the  sixth  day  of  the  following  June.  On 
the  fifth  day  of  June  the  defendant  made  a  tender  of  perform- 
ance upon  its  part,  and  demanded  that  the  plaintiff  complete 
his  contract. 

Before  the  day  of  performance,  the  defendant  delivered  to 
the  plaintiff  a  search  furnished  by  the  Buffalo  Guaranty  Com- 
pany, which  purported  to  show  what  appeared  as  to  the  prop- 
erty described  in  the  contract  upon  an  examination  of  the 
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indexes  to  the  records,  papers,  files,  documents  and  judgment 
dockets  in  the  oflSce  of  the  clerk  of  the  county  of  Erie  from 
July  26, 1814,  to  and  including  December  28,  1893.  Upon 
the  first  page  of  the  abstract  so  furnished  there  was  a  diagram 
of  the  premises  upon  which  the  distance  of  parcel  ''  A  "  from 
Tupper  street  was  given  as  two  hundred  seventy-two  and 
eight-twelfths  feet.  The  twenty-third  paragraph  of  the  search 
showed  that  an  action  for  the  partition  of  premises  which 
included  parcel  "  A  "  and  which  were  included  in  and  were  a 
portion  of  the  premises  described  in  the  contract,  had  been 
commenced  in  the  Superior  Court  of  Buffalo  and  that  a 
lis  pendens  was  filed  July  27,  1865.  In  paragraph  twenty- 
four  it  was  stated  that  a  judgment  in  that  action  was 
signed  July  24,  1866,  and  recorded  in  Liber  258  of  Deeds, 
at  page  383,  August  4,  1866,  by  which  parcel  "A"  on 
the  diagram  was  allotted  to  Everard  Palmer,  an  intermedi- 
ate grantor,  and  that  part  of  the  premises  was  described 
as  commencing  two  hundred  and  sixty-nine  feet  south  of  Tup- 
per street.  The  plaintiff  accepted  the  search  as  sufficient 
under  the  contract,  and  delivered  it  to  George  L.  Lewis,  a 
lawyer  in  the  city  of  Buffalo,  whom  he  employed  to  examine 
the  title  to  the  premises,  and  for  whose  services  he  was 
awarded  three  hundred  dollars  by  the  trial  court.  The  dis- 
tance of  the  premises  from  Tupper  street  was  incorrectly 
stated  in  the  complaint,  report  of  the  commissioners,  and  in 
the  judgment  in  the  action  of  partition,  which  was  referred 
to  in  the  twenty-fourth  paragraph  of  the  search.  Subse- 
quently, however,  and  on  the  eleventh  day  of  October,  1866, 
the  error  having  been  discovered,  upon  notice  to  all  the  parties 
to  that  action,  an  application  was  made  to  the  Superior  Court 
for  an  order  correcting  the  complaint,  report  of  commission- 
ers and  judgment,  by  giving  the  correct  distance  of  the  prem- 
ses  from  Tupper  street,  which  was  two  hundred  and  seventy- 
two  and  eight-twelfths  feet.  That  order  was  granted.  In 
pursuance  of  it,  the  complaint,  report  of  the  commissioners 
and  judgment  were  amended  by  striking  out  the  erroneous 
distance  and  substituting  the  correct  one.     That  order  was 
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annexed  to  and  made  a  part  of  the  original  judgment  roll  in 
the  action,  and  tiled  in  the  clerk's  office  of  the  Superior  Court. 
The  original  judgment  was  entered  in  the  judgment  book  in 
that  office,  but  the  judgment  there  entered  was  not  changed 
or  amended,  nor  was  the  amending  order  recorded  or  filed  in 
the  Erie  county  clerk's  office,  and  the  record  of  the  judgment 
in  that  office  was  not  changed  or  amended.  So  that  after  the 
order  amending  tlie  proceedings  in  the  partition  action  was 
granted,  the  judgment  roll  contained  the  order,  and  the  pro- 
ceedings were  amended  in  pursuance  of  it,  except  the  entry 
in  the  judgment  book  and  the  transcript  of  judgment  entered 
in  the  Erie  countv  clerk's  office. 

Spencer  Clinton  for  appellant.  The  plaintiflE  was  bound  to 
accept  the  tender  and  complete  the  contract.  ( Vought  v. 
Williams^  120  N.  Y.  253 ;  Folliard  v.  Wallace^  2  Johns. 
395 ;  Rigney  v.  Coles^  6  Bosw.  479 ;  Thomas  v.  Fleury,  26 
N.  Y.  26 ;  City  of  Brooklyn  v.  B.  R.  R.  Co.,  47  N.  Y.  475  ; 
Bowery  NaL  Bank  v.  Mayor,  etc,  63  N.  Y.  336 ;  D,  S.  B. 
Co.  V.  Garden,  101  N.  Y.  387 ;  Boll  v.  Noble,  116  N.  Y.  230  ; 
jFlanagan  v.  Fox,  6  Misc.  Rep.  132.)  The  title  oflEered  under 
this  contract  was  a  marketable  title  free  from  reasonable  doubt, 
and  there  was  no  evidence  whatever  to  support  a  contrary 
finding.  (Code  Civ.  Pro.  §  1595  ;  Ferry  v.  Sampson,  112  N. 
Y.  415  ;  Camhrelleng  v.  Purton,  125  N.  Y.  610  ;  Toddx,  U. 
D.  S.  Instn.,  128  N.  Y.  636;  Holly  v.  Hirsch,  135  N.  Y. 
590;  McPhersm  v.  Rollins,  107  N.  Y.  316;  Kirsch  v. 
Tozier,  143  N.  Y.  390  ;  Bernstein  v.  Nealis,  144  N.  Y.  347.) 
The  title  was  a  perfect  one  by  adverse  possession  at  the  time 
of  the  making  of  the  contract,  and  upon  that  ground  the 
court  should  have  decreed  specific  performance  of  the  con- 
tract, and  its  failure  to  do  so  was  an  error.  {Baker  v.  Oak- 
wood,  123  N.  Y.  16  ;  Jenkins  v.  Fahey,  73  N.  Y.  355 ;  llaf- 
fey  V.  Lynch.  143  N.  Y.  241.) 

Adelhert  Moot  for  respondent.     As  the  defendant  never 
tendered  plaintiff  a  good  title  or  a  search  showing  that  defend- 
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ant  had  a  good  title  while  the  contract  was  in  force,  the  plain- 
tiff had  a  right  to  reject  the  title  tendered  and  to  recover  back 
the  money  paid  on  the  contract  and  his  expenses  in  examining 
the  title.  ( Vmight  v.  Williams^  120  N.  Y.  256 ;  Moore  v. 
WilliafnSy  115  N.  Y.  586;  Irving  v.  Campbell,  121  N.  Y. 
358;  Camhrelle7ig  v.  Purton,  125  N.  Y.  610;  IloUy  v. 
Ilirsch,  135  N.  Y.  598 ;  McPherson  v.  Schade,  149  N.  Y.  16  ; 
Heller  v.  Cohen,  154  N.  Y.  299.)  Defendant's  point,  that  the 
title  was  good  at  the  time  of  the  trial,  and,  therefore,  the  court 
should  have  required  specific  performance,  is  not  well  taken, 
because  time  was  of  tlie  essence  of  the  contract,  the  panic  of 
1893  had  intervened,  property  had  materially  depreciated  in 
value,  and  it  was,  therefore,  the  duty  of  the  court  to  refuse 
specific  performance  under  such  circumstances.  (  Waterman 
V.  Banks,  144  U.  S.  394, 403 ;  Schmidt  v.  Eeed,  132  N.  Y.  108; 
Bank  of  Columbia  v.  Ilagner,  1  Pet.  455,  465, 466  ;  Slater  v. 
Emerson,  19  How.  [U.  S.]  224, 238,  239  ;  Jones  v.  U.  S.,  96  U. 
S.  24,  25,  26,  28  ;  Ilouldsworth  v.  Fvans,  L.  R.  [3  H.  L.]  263- 
284;  37  L.  J.  Ch.  800;  19  L.  J.  211 ;  6  Eng.  Ruling  Cases, 
516,  519,  note.)  The  question  is  also  here  what  construction 
shall  be  put  upon  the  will  of  Chandler  J.  Wells.  {Tiemeyer 
v.  Turnquist,  85  N.  Y.  518;  Shriver  v.  Shriver,  86  N.  Y. 
575;  Din^Uxj  v.  Bon,  130  K  Y.  607,  614;  Hinckley  v. 
Smith,  51  N.  Y.  25 ;  Rathbone  v.  Ilooney,  58  N.  Y.  463 ; 
Dyett  V.  C  T.  Co.,  140  N.  Y.  54 ;  ScholU  v.  Scholle,  113  N. 
Y.  261 ;  Fleming  v.  Bnrnham,  100  N.  Y.  1,  10  ;  Abbott  v. 
James,  111  N.  Y.  673  ;  Kilpatrick  v.  Barron,  125  N.  Y.  751.) 

MARTiPi,  J.  The  right  of  recovery  in  this  action  is  based 
upon  the  theory  that  the  defendant  was  guilty  of  a  breach  of 
the  contract  between  the  parties,  and,  hence,  the  plaintiff  is 
entitled  to  recover  the  amount  paid  thereon,  together  with  the 
expenses  he  incurred  in  examining  the  defendant's  title.  The 
alleged  breach  of  the  contract  was  based  on  the  claim  that  the 
defendant's  title  to  the  premises  was  defective  and  not  satis- 
factory to  the  plaintiff,  and  that  the  defendant  could  not 
convey  a  good   and  satisfactory  title.     The  plaintiff's  first 
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objection  was  that  the  defendant  had  no  record  title  to  the 
south  three  feet  and  eight  inches  of  the  premises  marked  upon 
the  diagram  in  the  searcli  as  parcel  "  A."  The  diagram  indi- 
cated that  parcel  "  A  "  was  sixty-five  feet  front  by  two  hun- 
dred feet  deep,  situated  on  the  easterly  side  of  Main  street 
two  hundred  seventy-two  feet  and  eight  inches  south  of  Tnp- 
per  street,  while  paragraph  twenty-four  of  the  search  gave  the 
distance  south  of  Tnpper  street  as  two  hundred  and  sixty-nine 
feet.  Thus,  upon  the  face  of  the  search  furnished,  it  was 
apparent  that  the  diotance  given  upon  the  diagram  and  that 
given  in  paragraph  twenty-four  were  unlike.  Hence,  the 
attention  of  a  reasonably  prudent  or  careful  lawyer  must  have 
been  called  to  the  fact  that  the  diagram  and  description  did 
not  agree. 

The  principal,  if  not  the  only  important,  question  in  this 
case  is  w^hether  there  was  such  a  defect  in  the  defendant's 
title  as  justified  the  plaintiff  in  refusing  to  fulfill  the  contract 
upon  his  part  and  entitled  him  to  recover  the  money  paid 
thereon  and  the  expense  of  examining  the  defendant's  title. 
That  the  deed  offered  was  valid  and  would  have  conveyed  a 
good  title  to  the  premises  there  is  no  doubt.  That  the  record 
in  the  clerk's  office  of  Erie  county  did  not  clearly  show  the 
defendant's  title  to  have  been  valid  as  to  all  the  land  is  also 
true.  If,  under  the  contract,  the  defendant  was  bound  to 
furnish  the  plaintiff  with  a  search  or  abstract  which  disclosed 
correctlv  the  actual  condition  of  its  title  it  has  not  been  coui- 
plied  with.  If,  upon  the  other  hand,  the  defendant  was  only 
required  to  furnish  the  plaintiff  with  a  search,  by  reference 
to  which  an  ordinarily  prudent  person  would  have  ascertained 
the  true  state  of  the  title,  we  apprehend  there  was  no  breach 
of  the  contract  in  this  respect.  By  its  contract  the  defendant 
agreed  to  convey  a  good  and  satisfactory  title.  If  the  title 
was  good,  and  the  plaintiff  should  have  ascertained  that  fact, 
the  deed  tendered  should  be  regarded  as  a  compliance  with 
that  provision. 

But  it  is  said  that  the  defendant  agreed  to  furnish  a  search 
truly   showing  the   condition  of  tlie  title.      It  furnished  a 
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search  which,  upon  its  face,  purported  to  be  a  mere  abstract 
of  the  indexes  of  -the  records  in  tlie  office  of  the  clerk  of  Erie 
county.  When  this  was  furnished  the  plaintiflE  made  no  objec-  ' 
tion  to  it  on  the  ground  of  its  form  or  insufficiency.  By  his 
acceptance  lie  treated  it  as  a  compliance  with  the  provisions 
of  the  contract.  It  is  also  alleged  in  the  complaint  that  the 
search  was  delivered  in  pursuance  of  the  contract,  and  no 
claim  is  made  that  it  was  in  any  respect  insufficient.  It  is  now 
too  late  for  him  to  object  that  the  search  furnished  was  not  in 
fact  an  abstract  of  title,  or  because  it  differed  in  some  way 
from  the  search  required  by  the  contract.  The  plaintiff  hav- 
ing accepted  it  without  objection,  could  not  wait  until  the  law 
day  had  passed  and  then  insist  upon  its  insufficiency  as  a 
breach  of  the  contract.  If  he  was  not  satisfied  with  it,  it  was 
his  duty  to  speak.  Having  been  silent  when  he  should  have 
spoken,  he  should  not,  after  the  defendant's  time  to  furnish  a 
search  had  expired,  be  heard  to  deny  its  sufficiency  under  the 
contract. 

This  brings  us  to  the  consideration  of  the  question  whether 
it  was  the  duty  of  the  plaintiff's  attorney  to  make  such  an 
examination  as  would  have  disclosed  the  true  condition  of  the 
defendant's  title.  It  is  obvious  that  the  plaintiff  did  not  intend 
to  and  did  not  rely  upon  the  search  which  was  furnished. 
The  evident  purpose  of  the  provision  in  the  contract  relating 
to  that  subject  was  to  require  the  defendant  to  furnish  a  search 
which  would  indicate  to  a  person  accustomed  to  examining 
titles  sufficient  facts  to  enable  him,  by  a  proper  examination, 
to  ascertain  the  true  state  of  the  title.  The  defendant  fur- 
nished a  search  which  disclosed  that  a  lis  pendens  had  been 
tiled  in  a  partition  action  in  the  Superior  Court  of  Buffalo ; 
that  a  judgment  had  been  entered  therein  allotting  a  portion 
of  the  premises  to  one  of  the  defendant's  intermediate  gran- 
tors, and  that  upon  that  judgment  its  title  depended.  The 
plaintiff's  attorney,  in  examining  the  title,  was  bound  to  exer- 
cise the  reasonable  care  and  diligence  of  a  good  and  faithful 
expert  in  that  business,  to  ascertain  the  defendant's  true 
title  before  the  plaintiff  was  justified  in  refusing  to  perform 
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the  contract  upon  the  ground  of  an  apparent  defect  in  the 
title,  when  no  real  defect  existed.  As  an  intending  purchaser 
he  must  be  presumed  to  investigate  the  title,  to  examine  every 
deed  or  instrument  forming  a  part  of  it,  especially  if  recorded, 
and  to  have  known  every  fact  disclosed  or  to  which  an  inquiry, 
suggested  by  the  record,  would  have  led.  {McPherscm  v. 
BoUins,  107  N.  Y.  316,  322;  Kirsch  v.  Tozur,  143  N.  Y. 
390,  397 ;  Bernstein  v.  Nealis,  144  N.  Y.  347.) 

By  the  search  furnished  the  plaintiff  was  apprised  of  the 
fact  that  the  title  to  a  portion  of  the  premises  depended  upon  a 
judgment  in  an  action  of  partition  entered  in  the  Superior 
Court  of  Buffalo.  The  validity  of  such  a  judgment  would 
depend  upon  a  great  variety  of  circumstances,  and  the  regu- 
larity of  the  proceedings  in  that  action  was  important  and 
could  be  ascertained  only  by  an  examination  of  the  judgment 
roll.  How  the  plaintiff's  attorney  could  determine  that  the 
court  had  jurisdiction  of  the  action  without  examining  the 
judgment  roll  is  not  apparent.  When  tlie  plaintiff  was  noti- 
fied by  the  search  that  the  defendant's  title  to  a  portion  of  the 
premises  was  dependent  upon  a  judgment  in  partition  rendered 
by  the  Superior  Court,  it  was  his  plain  duty  to  ascertain  the 
contents  of  the  judgment  roll  to  determine  the  validity,  char- 
acter and  extent  of  the  judgment.  This  was  clearly  so  when, 
upon  the  face  of  the  search  furnished,  it  appeared  that  there 
was  a  conflict  between  the  diagram  and  statement. 

When  the  defendant  contracted  to  furnish  a  search,  and 
furnished  one  which  was  accepted  by  the  plaintiff  as  a  suffi- 
cient performance  of  the  contract,  the  duty  of  examining  and 
ascertaining  the  defendant's  title  rested  upon  him.  Instead  of 
fully  discharging  that  duty,  through  lack  of  diligence  he 
failed  to  ascertain  the  defendant's  actual  title,  but  merely  dis- 
covered what  was  once  a  defect  in  it,  without  making  suffi- 
cient examination  to  find  that  it  had  been  remedied.  Under 
these  circumstances,  he  could  not  rely  upon  that  apparent 
defect  as  a  ground  for  refusing  to  comply  with  the  contract, 
or  as  a  basis  for  recovery  against  the  defendant  for  the 
expenses  of  examining  the  title,  when  the  failure  to  discover 
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the  true  title  was  caused  by  his  own  neglect.  Moreover,  the 
justice  of  allowing  the  plaintiflE  three  hundred  dollars  for  his 
expenses  in  examining  the  title,  when  through  lack  of  dili- 
gence he  succeeded  only  in  discovering  a  defect  which  had 
been  remedied  so  that  the  title  was  good  and  should  have  been 
satisfactory,  is  not  quite  apparent. 

If  correctly  imderstood,  the  decision  of  the  Special  Terra 
was  based  upon  the  idea  that  by  the  provisions  of  the  contract 
the  plaintiff  was  entitled  to  a  search  which  disclosed  a  good 
and  satisfactory  title  in  the  defendant,  and  the  actual  condition 
of  its  title  to  the  premises.  If  that  finding  was  justified  and 
that  question  was  at  issue  between  the  parties,  the  decision 
was  perhaps  correct.  But  it  is  to  be  observed  in  the  first  place 
that  no  such  issue  existed,  as  no  allegation  of  that  kind  was 
contained  in  the  complaint.  The  right  of  action  alleged  is 
based  solely  upon  the  grounds  that  the  title  to  the  premises 
was  found  by  the  plaintiflF  to  be  unsatisfactory,  and  that  the 
defendant  could  not  convey  a  good  and  satisfactory  title.  In 
the  second  place,  while  it  is  true  that  the  language  of  the  con- 
tract is  that  a  search  should  be  furnished  truly  showing  the 
condition  of  the  title,  it  is  manifest  that  the  parties  did  not 
intend  that  the  defendant  should  furnish  an  abstract  of  title 
which  actually  disclosed  all  tlie  facts  that  were  necessary  to 
show  that  the  defendant's  title  was  good.  When  the  defend- 
ant furnished  a  search  which  upon  its  face  revealed  that  it 
did  not  and  was  not  intended  to  disclose  all  the  facts  neces- 
sary to  show  the  defendant's  title,  and  it  was  accepted  by  the 
plaintiff  as  a  compliance  with  the  contract,  it  cannot  be  justly 
held  that  the  defendant  was  guilty  of  a  breach  of  the  contract 
upon  that  ground.  Plainly  it  was  the  intention  of  the  parties, 
as  their  acts  prove  beyond  doubt,  that  the  defendant  should 
furnish  precisely  what  it  did,  and  that  the  title  should  then  be 
properly  examined  by  the  plaintiff  in  the  light  of  the  informa- 
tion contained  in  the  search,  for  tlie  purpose  of  discovering 
the  sufficiency  of  the  defendant's  title.  The  duty  rested  upon 
the  plaintiff  to  make  a  proper  and  thorough  , examination  in- 
the  light  of  the  search  furnished,  before  he  was  justified  in 
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declining  to  perform  the  contract  upon  the  ground  of  the 
insufficiency  of  the  defendant's  title. 

The  provision  in  the  contract  was  that  the  defendant  should 
furnish  a  search  as  to  its  actual  title,  and  not  as  to  its  record 
title.  We  are  of  the  opinion  that  when  the  defendant 
tendered  to  the  plaintiff  a  deed  which  would  have  vested  in 
him  a  perfect  title,  he  could  not,  under  the  contract  and  the 
circumstances  established  upon  the  trial,  refuse  to  accept  it 
and  declare  the  contract  void,  as  it  was  by  reason  of  his  own 
negligence  that  he  failed  to  discover  that  the  title  offered  was 
in  fact  valid. 

But  it  is  said  that  the  language  of  the  contract  was  that 
the  deed  should  convey  a  good  and  satisfactory  title.  Much 
stress  is  placed  upon  the  word  "  satisfactory."  We  think  that 
word  in  no  way  changes  the  contract.  A  good  title  must  be 
regarded  as  a  satisfactory  one.  As  was  said  by  Chief  Justice 
Kent,  "  ^or  will  it  do  for  the  defendant  to  say  he  was  not 
satisfied  with  his  title,  without  showmg  some  lawful  encum- 
brance or  claim  existinj^  against  it.  *  *  *  The  law  in  this 
case  will  determine  for  the  defendant  when  he  ought  to  be 
satisfied."  (Folliard  v.  Wallace,  2  Johns.  395,  402.)  This 
doctrine  was  reasserted  in  City  of  Brooklyn  v.  Brooklyn, 
City  R.  R.  Co.  (47  X.  Y.  475,  479),  and  again  in  Miesell  v. 
Globe  Mutual  Z.  Ins,  Co,  (76  N.  Y.  115,  119).  (See,  also, 
Rigney  v.  Coles,  6  Bosw.  479  ;  Vought  v.  Williams,  120  N. 
Y.  253.) 

The  plaintiff  was  entitled  under  his  contract  to  a  market- 
able title  free  from  incumbrances  and  defects,  and  as  to 
which  there  was  no  reasonable  doubt.  lie  was  entitled  to  one 
which  would  enable  him  to  hold  his  land  free  from  probable 
claim  by  another,  and  which,  if  he  wished  to  sell,  would  be 
reasonably  free  from  any  doubt  which  would  interfere  with 
its  market  value.  (  Vonght  v.  Williams,  120  IS".  Y.  253,  257 ; 
Shriver  v.  Shriver,  86  N.  Y.  575,  584;  Fleming  v.  Burn- 
ham^  100  N.  Y.  1.)  If  there  had  been  a  defect  in  the  record 
title  which  could  be  supplied  only  by  resort  to  parol  evidence, 
and  the  title  might  depend  upon  questions  of  fact,  the  plaintiff 
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might  not  have  been  required  to  accept  it.  {Irving  v.  Camp- 
hell,  121  N.  Y.  353;  Holly  v.  Hirsch,  135  N.  Y.  590,  598.) 

In  tliis  case,  however,  when  the  plaintiflf s  title  is  properly 
examined  and  understood,  it  is  manifest  that,  so  far  as  this 
question  is  concerned,  his  title  was  valid  and  reasonably  free 
from  anv  doubt  which  would  interfere  with  its  market  value, 
and  the  defect  in  the  record  could  have  been  supplied  without 
resort  to  parol  evidence.  Nor  would  any  question  of  fact 
have  been  involved.  Therefore,  none  of  the  authorities  to 
which  we  have  referred  justified  the  plaintiff  in  claiming  a 
breach  of  the  contract  upon  the  part  of  the  defendant,  as  the 
title  tendered  was  valid  beyond  reasonable  doubt. 

If  the  error  in  the  original  judgment  roll  had  not  been  cor- 
rected, the  plaintiff  would  not  have  been  required  to  take 
action  to  cure  it.  (Toole  v.  Toole,  112  N.  Y.  333  ;  Heller  v. 
Cohen,  154  N.  Y.  299.)  It  may  also  be  said  that  if  the  plain- 
tiff had  called  the  attention  of  the  defendant  to  the  defect  in 
the  record,  and  asked  that  it  procure  the  judgment  entered  in 
the  clerk's  office  of  Erie  county  to  be  corrected,  so  as  to  show 
it  as  it  actually  existed,  and  the  defendant  had  declined,  he 
would  not  have  been  required  to  accept  the  title.  But  the  title 
being  actually  good,  we  do  not  think  he  was  justified  in  reject- 
ing it  upon  the  slight  ground  that  it  was  not  correctly  recorded 
in  that  office.  We  are,  therefore,  of  the  opinion  that  the  court 
below  erred  in  holding  that  the  defendant's  title  was  defective 
in  that  respect. 

The  respondent  also  claimed  that  the  defendant  had  no 
record  title  to  the  north  sixteen  one-hundredths  of  a  foot  of 
parcel  "  C,"  as  delineated  upon  the  search  furnished  by  it.  It 
is  obvious,  from  an  examination  of  the  record,  that  this  objec- 
tion was  of  little  consequence,  and  it  was  also  clearly  estab- 
lished that  the  property  had  been  in  the  actual  possession  of 
the  owner  having  the  record  title  much  longer  than  twenty 
years.  This  objection  w^as  not  of  sufficient  moment  to  induce 
its  consideration  either  by  the  General  or  Special  Term.  It 
was  at  most  but  technical  and  one  that  the  defendant  was  able 
to  correct,  if  it  existed,  and  did  so. 
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The  only  remaining  objection  that  need  be  considered  is  the 
claim  that  the  defendant  acquired  no  title  to  any  of  the 
premises  for  the  reason  that  under  the  will  of  Chandler  J. 
Wells  and  the  codicil  thereto  the  executors  had  no  sufficient 
power  of  sale  to  convey  a  good  title  even  in  conjunction  with 
the  owner  of  the  life  estate.  The  trial  court  found  adversely 
to  the  plaintiff  upon  that  question  and  that  under  the  provis- 
ions of  such  will  and  codicil  the  executors  had  full  power  to 
sell  the  land  in  question.  Upon  a  careful  examination  of 
those  instruments  we  are  clearly  of  the  opinion  that  the 
Special  Term  was  right  and  that  this  objection  has  no  force 
and  did  not  justify  the  plaintiff  in  declining  to  receive  the 
title  offered. 

These  considerations  lead  to  the  conclusion  that  the  judg- 
ments of  the  Special  and  General  Terms  were  incorrect  and 
that  they  should  be  reversed  and  a  new  trial  granted. 

The  judgments  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  except  Parker,  Ch.  J.,  and  Vann,  J.,  dissent- 
ing, and  Haight,  J.,  not  sitting. 

Judgments  reversed,  ete. 


Frank  W.  Sanger,  Appellant,  v.  Thomas  Henry  French, 

Respondent. 


157    2181 
dl65      91 


1.  Appeal  —  ReverbaiT  op  Referee  upon  Facts.  In  order  to  sustain 
in  the  Court  of  Appeals  a  reversal  by  a  General  Term  of  a  decision  of 
a  referee  upon  the  facts,  it  must  appear  that  his  findings  are  against  the 
weight  of  evidence,  or  that  the  proofs  so  clearly  preponderated  in  favor 
of  a  contrary  result  that  it  can  be  said  with  a  reasonable  degree  of  cer- 
tainty that  his  conclusions  were  erroneous. 

2.  Verbal  Agreement  op  Partnership  for  Exploiting  Plays. 
The  evidence  upon  the  question  of  the  existence  and  application  of  a 
verlml  agreement  of  partnership  between  the  plaintiff  and  defendant, 
who  were  members  of  a  corporation  conducting  a  theatre  in  New  York 
city,  for  touring  and  exploiting  through  the  country  plays  performed  at 
that  theatre  and  which  were  acquired  or  controlled  by  either  of  them,  or 
by  a  firm  of  dealers  in  plays  of  which  the  defendant  was  a  member, 
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?ield  not  to  have  warranted  the  reversal  by  the  General  Term,  upon  tlie 
facts,  of  a  decision  of  a  referee  in  favor  of  the  plaintiff,  finding  the  exist- 
ence of  the  partnership  agreement  and  that  it  covered  a  certain  particular 
play. 

8.  Statute  op  Frauds  as  a  Defense.  The  Statute  of  Frauds  is  not 
available  as  a  defense  unless  pleaded  as  such. 

4.  Application  op  Statute  to  Partnership  Agreements.  It  is 
doubtful  whether  the  Statute  of  Frauds  has  any  application  to  oral  part- 
nership agreements;  and  it  certainly  has  none  when  the  agreement  has 
been  wholly  or  partially  executed. 

5.  Partnekhhip  at  Wii^l.  If  the  Statute  of  Frauds  has  any  applica- 
tion to  an  oral  partnership  agreement,  as  an  agreement  not  to  be  per- 
formed within  one  year,  its  only  effect  is  to  convert  it  into  a  partnership 
at  will;  and  such  a  partnership  exists  until  something  is  done  to  dissolve  it. 

6.  Action  for  Partneusiiip  Accounting.  A  partner  is  not  com- 
pelled to  bring  an  action  for  dissolution  in  order  to  obtain  an  accounting; 
and  an  accounting  concerning  the  profits  of  a  partnership  transaction 
which  has  been  executed  may  be  obtained  by  an  action  brought  for  that 
purpose,  although  the  defendant  has  excluded  the  plaintiff  from  partici- 
pation in  the  execution  of  the  transaction. 

7.  Parties  to  Action.  Where  the  plaintiff  and  the  defendant,  as 
individuals,  are  the  only  parties  to  the  partnership  agreement  under 
which  an  accounting  is  sought,  a  secret  or  undisclosed  arrangement  between 
the  defeudjint  and  a  third  person,  as  members  of  another  finn,  cannot 
affect  the  rights  of  the  parties  to  the  action,  and  such  third  person  need 
not  be  made  a  party  thereto. 

Sanger  v.  Frtnc/t,  91  Hun,  599,  reversed. 

(Argued  October  20,  1898;  decided  November  22,  1898.) 

Appkal  from  an  order  of  the  late  General  Term  of  the 
Supreme  ("oiirt  in  tlie  first  judicial  department,  entered  Decem- 
ber 30,  18t>r),  reversing  a  judgment  in  favor  of  phiintiff  entered 
upon  the  report  of  Daniel  G.  liollins,  referee,  and  granting  a 
new  trial. 

This  was  an  action  in  e(|uity ;  the  relief  demanded  by  the 
complaint  was  ''  that  the  plaintill  and  defendant  may  be 
adjudged  eqtud  copartners  in  the  ownership,  production  and 
management  of  the  ])lay  '  Little  Lord  Fauntleroy,'  and  to  be 
entitled  to  the  ])rofits  arising  from  the  production  and  man- 
agement thereof  ecpially,  sliare  and  share  alike,'"  and  that  the 
defendant  be  re(piired  to  account  for  such  j)r<)tits. 

The  facts,  so  far  as  material,  arc  stated  in  the  opinion. 
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Almon  Goodwin  and  Augustus  11.  Vanderpoel  for  appel- 
lant. The  court  is  authorized  and  required  to  review  the 
facts  in  this  case.  (Const,  art.  6,  §  9  ;  Code  Civ.  Pro.,  in  force 
in  1895,  §  1338;  Barnard  v.  Gantz,  140  N.  Y.  249,  253; 
Baird  v.  Mayor,  etc,  96  X.  Y.  567.)  The  General  Term 
had  no  ground  to  justify  its  reversal  of  the  decision  of  the 
referee  upon  the  facts.  (Barnard  v.  Gantz,  140  N.  Y.  249, 
253 ;  Baird  v.  Mayor,  etc.,  96  N.  Y.  567,  576,  578;  Aldridge 
v.  Aldridge,  120  N.  Y.  614;  DevUn  v.  G.  S,  Bank,  125  N. 
Y.  756;  Fosti^r  v.  BookwaUer,  152  X.  Y.  166-168;  Ball  v. 
Zoom  is,  29  X.  Y.  412,  414,  415;  Westerlo  v.  DeWltt,  36  X. 
Y.  340,  345  ;  Crane  v.  Baudouine,  55  X.  Y.  256,  264;  lioosa 
V.  Smitii,  17  Ilun,  138  ;  Shute  v.  Jmxes,  78  Ilun,  99,  101 ; 
D.  G.  B.  Co,  V.  Cowan,  80  Ilun,  392, 393  ;  Sayles  v.  De  Graff, 
82  Hun,  73,  75;  Solomon  v.  C.  F.  Ins.  Co.,  X.  Y.  L.  J., 
May  6,  1898;  Woolsey  v.  Fnnl'e,  121  X.  Y.  87,  92;  Ins. 
Co.  y.  Butcher,  95  U.  S.  269,  273 ;  Bobbins  v.  LasioM, 
27  Ilh  363,  369;  Price's  Heirs  v.  Evans,  26  Mo.  30.) 
The  agreement  of  April  25,  1887,  was  a  vaHd  agreement, 
based  not  only  upon  a  good  and  valuable  consideration  in  law, 
but  also  a  large  one  in  fact,  and  under  it  a  half  interest  in 
"  Little  Lord  Fauntleroy  "  passed  to  the  plaintiff.  Further 
than  this,  other  large  and  valuable  considerations  were  given 
by  the  plaintiff  and  accepted  by  the  defendant  upon  the  agreed 
transfer  of  that  play  to  tlie  firm  of  French  &  Sanger  in  July, 
1888,  sufficient  to  vest  a  half  interest  in  the  })lrtintift'  inde>- 
pendently  of  the  contract  of  April  25,  1887.  (Colanitn  v. 
Eyre,  45  X.  Y.  38,  41;  Currie  v.  Mim,  L.  R.  [10,  Ex.]  162; 
Train  v.  Gold,  5  Pick.  380,  385.)  The  matters  in  contro- 
versy were  of  e(iuitable  cognizance  and  the  form  of  this  action 
is  correct.  (  Watts  v.  Adler,  130  X.  Y.  646,  U^\  Dyclman 
v.  Valiente,  42  X.  Y.  549-564;  Lindley  on  Part.  492; 
G reason  v.  Keielias,  17  X.  Y.  491  ;  I.etris  v.  Molt,  36  X.  Y. 
395  ;  Baird  v.  Mayor,  etc.,  74  X.  Y.  3S2.)  The  plaintiff'  was 
not  compelled  to  bring  an  action  for  or  to  demand  a  dissolu- 
tion of  tlie  partnership.  {Traj)hagen  v.  Bnrt,  67  X.  Y.  30, 
36  ;  17  Am.  &  Eng.  Ency.  of  Law,  art.   Part.  1275;  Lindlej 
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on  Part.  *465,  *478,  *492,  *494,  *495  ;  Fairthome  v.  Weston,  3 
Hare,  386, 391 ;  Richards  v.  Davies^  2  R.  &  M.  347 ;  Somerhy 
V.  Buntiriy  118  Mass.  279 ;  Leavitt  v.  Windsor  Land^  etc.^ 
Co.,  54  Fed.  Rep.  439 ;  Denver  v.  lioane,  90  U.  S.  355, 357.) 
It  is  immaterial  whether  the  agreement  of  April  25, 1887,  was 
intended  to  or  did  constitute  a  partnership  for  years  or  a  part- 
nership at  will.  In  either  case  the  plaintiff's  right  to  the  relief 
prayed  for  and  granted  by  the  judgment  is  not  barred  by  the 
Statute  of  Frauds.  {Crane  v.  Paioell,  139  N.  Y.  379,  383, 
389 ;  WeUs  v.  Monihan,  129  N.  Y.  161,  164;  Ilamer  v.  Sid- 
way,  124  N.  Y.  538,  548;  Porter  v.  Wannser,  94  N.  Y.  431, 
450  ;  Coleman  v.  £i/re,  45  N.  Y.  38, 40, 41 ;  Wahl  v.  Bamum, 
116  N.  Y.  87;  Smith  v.  Tarlton,  2  Barb.  Ch.  336 ;  BisseU 
V.  Harrington,  18  Hun,  81,  86 ;  Remington  v.  Palmer,  62 
N.  Y.  31,  34;  Ryan  v.  Dox,  34  K  Y.  311,  312;  Le^y  v. 
Brush,  45  N.  Y.  589  ;  Traphagen  v.  Burt,  67  N.  Y.  30 ; 
Wheeler  v.  Reynolds,  66  N.  Y.  227, 236 ;  Johnson  v.  Brooks, 
93  N.  Y.  337,  343 ;  eA?/i^^?  v.  Duff,  47  Hun,  170 ;  Coudert  v. 
CbAw,  118  N.  Y.  309 ;  TT.  C.  cfe  J/.  Co.  v.  HoJhrook,  118  N. 
Y.  586.)  The  effect  of  the  Statute  of  Frauds  was  to  make  the 
agreement  of  April  25, 1887,  a  partnersliip  at  will,  but  this  does 
not  affect  plaintiff's  interest  in  "  Fauntleroy."  (  Wahl  v.  Bar- 
num,  116  N.  Y.  87, 96, 97  ;  Smith  v.  Tarlton,  2  Barb.  Ch.  336 ; 
Lindley  on  Part.  571 ;  Rohyx.  A.  C.  Ins.  Co.,  120  K  Y.  510, 
515.)  The  agreement  of  April  25, 1887,  was  not  uncertain  in  its 
terms  or  incapable  of  enforcement  in  a  court  of  equity.  {Ins. 
Co.  V.  Dutcher,  95  U.  S.  269,  273 ;  Woolsey  v.  Fimke,  121 
N.  Y.  87,  92;  Kennedy  v.  Porter,  109  N.  Y.  526,  547.) 
Nothing  has  ever  been  said  or  done  by  the  plaintiff  working 
an  equitable  estoppel  against  his  claim  or  inconsistent  there- 
with. {Brown  v.  Bowen,  30  N.  Y.  519,  541 ;  Todd  v.  Weber, 
95  N.  Y.  181,  192.)  Samuel  French  was  not  a  necessary  or 
proper  party  to  this  action.  (Lindley  on  Part.  *460  ;  17  Am. 
&  Eng.  Ency.  of  Law,  933 ;  Burnett  v.  Snyder,  76  N.  Y. 
349  ;  81  N.  Y.  550,  555 ;  Barb,  on  Parties  to  Actions,  *149 ; 
Hurlbut  V.  Post,  1  Bosw.  28 ;  N.  Y.  D.  Co.  v.  TreadweU^ 
19  Wend.  525;  Clarkson  v.   Carter,  3  Cow.  84;  Clark  v. 
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MiUer,  4  Wend.  628 ;  Mitchell  v.  Dale,  2  Har.  &  Gill,  159 ; 
Page  v.  Brant^  18  111.  37.)  The  share  of  the  profits  from 
"  Little  Lord  Fauntleroy "  to  which  the  plaintiff  is  entitled 
is  one-half  thereof,  and  not  one-quarter,  as  now  contended  by 
the  defendant.  {In9,  Co.  v.  Dutcher^  95  U.  S.  269,  273; 
WooUey  v.  Funke^  121  N.  Y.  87,  92 ;  Kennedy  v.  Porter^ 
109  N.  Y.  526,  547;  Johnson  v.  Hathom^  2  Abb.  Ct.  App. 
Dec.  465,  468 ;  Todd  v.  Weher,  95  N.  Y.  187,  191 ;  M.  d;  T. 
Bank  v.  Hazard,  30  N.  Y.  226,  230 ;  WhiU  v.  Hcyyt,  73  N. 
Y.  505,  511.)  The  judgment  is  correct  in  form.  {Traphagen 
V.  Burt,  69  N.  Y.  30;  Ilaffey  v.  Lynch,  143  N.  Y.  241- 
248 ;  Dammert  v.  Oaborn,  140  N.  Y.  30,  34.)  The  judg- 
ment works  no  injustice  and  no  hardship  to  the  defendant. 
It  does  not  even  give  to  the  plaintiff  his  fair  share  of  the 
profits  in  the  production  of  "Fauntleroy."  {Benson  v. 
Heathortie,  1  Y.  &  C.  C.  C.  226)  None  of  defendant's 
exceptions  to  the  admission  or  rejection  of  evidence  are  well 
taken.  {Matter  of  N.  Y.  C.  dd  H.  R,  R.  R.  Co.,  90  N.  Y. 
342,  347 ;  Taylor  on  Ev.  §  316 ;  Platner  v.  Plainer,  78  N. 
Y.  90,  95 ;  Eighmy  v.  People,  79  N.  Y.  546,  557,  558 ;  Lund 
V.  Tyngsborough,  9  Cush.  36 ;  Greenl.  on  Ev.  §§  108,  109 ; 
Chase's  Stephen's  on  Ev.  art.  8.) 

A.  J.  Dittenhoefer  and  David  Gerber  for  respondent.  The 
reversal  having  been  made  upon  the  law  as  well  as  the  facts, 
the  appellant,  upon  an  appeal  to  this  court  from  an  order 
granting  a  new  trial,  takes  the  risk  of  every  exception  appear- 
ing upon  the  record,  and  the  respondent  may  sustain  the  order 
by  showing  any  legal  error  upon  the  part  of  the  trial  court. 
{Foster  v.  Bookwalter,  152  N.  Y.  166-168.)  On  the  plead- 
ings and  testimony  the  referee  was,  in  fio  event,  justified  in 
awarding  to  the  plaintiff  the  defendant's  entire  share  of  profits 
of  "Fauntleroy."  {Coghlan  v.  Stetson,  19  Fed.  Rep.  729; 
RusseU  V.  Allerton,  108  N.  Y.  288 ;  Smith  v.  Molleson,  148 
N.  Y^  248 ;  Burnett  v.  Snyder,  76  N.  Y.  344-351.)  The 
alleged  option  to  purcliase  agreement  cannot  be  enforced  in 
this  action  without  violating  the  rule  secundum  allegata  et 
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probata.  {Arnold  v.  Angell^  62  N.  Y.  508.)  An  agreement 
granting  an  option  to  purchase,  as  found  by  the  referee, 
amounts  merely  to  an  agreement  to  make  an  agreement.  It 
gave  plaintiff  the  right  to  purchase  whenever  the  defendant 
was  willing  to  sell  and  at  a  price  to  be  agreed  on,  but  did  not 
impose  on  defendant  the  obligation  to  sell  whenever  plaintiff 
desired  to  buy.  {M.  E.  Co.  v.  Ward,  24  Abb.  K  C.  393 ; 
Garcia  v.  Callendar,  53  Ilun,  12 ;  M.  E.  Co.  v.  Euoing.  24 
Abb.  N.  C.  419 ;  P.  B.  Chch  v.  Hallman,  8  Penn.  Co.  Ct. 
Kep.  57 ;  Milliman  v.  Huntrngton,  22  N.  Y.  Supp.  987 ;  68 
Hun,  258 ;  C.  T.  Co.  v.  Smith,  47  Ilun,  494 ;  May  v.  Thmnjh 
soil,  L.  K.  [20  Ch.  Div.]  705  ;  Bertel  v.  Neveux,  39  L.  T.  Rep. 
[N.  S.]  257 ;  Kayser  v.  Arnold,  16  N.  Y.  S.  R.  105.)  The 
agreement  found  by  the  referee  is  unenforcible,  for  the  reason 
that  it  introduced,  without  Samuel  French's  consent,  a  new 
member  into  the  firm  of  Samuel  French  &  Son.  {Burnett  v. 
Snyder,  76  N.  Y.  344.)  The  defendant  could  not  dispose  of 
a  play,  or  exploit  it,  without  communicating  with  Samuel 
French  ;  and  whenever  he  was  in  doubt  about  SamueFs  wishes, 
he  ciibled  or  wrote  him.  Samuel  French  is  a  necessary  party 
defendant,  without  whose  presence  no  final  decree  can  be 
made.  (17  Am.  &  Eng.  Ency.  of  Law,  928,  930;  Metcalfv. 
Officer,  2  Fed.  Rep.  640-642 ;  C.  N.  Bank  v.  Seligvian,  64 
Hun,  615;  Duajw  v.  Faige,  82  Hun,  139-149;  C.  T.  Co.  v. 
Noble,  10  Mass.  328  ;  Mayer  v.  Franlfeld,  85  Hun,  214-216.) 
Whether  the  contract  be  considered  as  giving  the  plaintiff  the 
right  to  purchase  an  interest  in  the  ])lays  or  assets  of  Saiiiuel 
French  cfe  Son  or  as  creating  a  sub-partnership  with  defendant, 
an  action  for  an  accounting  does  not  lie.  {Burnett  v.  Snyder, 
76  N.  Y.  351.)  An  agreement  to  form  a  partnership  is 
incapable  of  specific  enforcement,  for  the  same  reason  that  a 
master  cannot  be  compelled  to  jiermit  a  servant  to  work  for  him. 
{Daius  V.  Key,  123  V.  S.  79;  GoUUralth  v.  Saclas,  17  Fed. 
Rep  716;  Saott  v.  liaymcnt,  L.  R.  [7  Eq.]  112;  Vance  v. 
BUdr,  18  Ohio,  532;  51  Am.  Dec.  46  ;  mil  v.  Palmer,  43 
Am.  Rep.  704;  Bagley  v.  Snu'f/(,  10  N.  Y.  489  ;  Roberts  v. 
Derby,  68  Ilun,  299-303  ;  Johnson  Co.   v.  Ilinit,  21   2s .  Y. 
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Snpp.  314;  Lochman  v.  Meehan^  21  N.  Y.  Siipp.  389  ;  Dud- 
ley V.  Congregation^  etc.^  138  N.  Y.  451.)  If  the  option  agree- 
ment was  for  no  fixed  term,  it  was  terminable  at  defendant's 
will,  and  if  it  was  to  last  for  twenty-one  years,  it  is  void  under 
the  Statute  of  Frauds.  {Tomphhis  v.  Raphael^  ITWkly. 
Eep.  413 ;  Williams  v.  Jonea^  1  Barn.  &  C.  108 ;  Morris  v. 
Peckham^  51  Conn.  128  ;  Ilartwell  v.  Young^  67  Hun,  472 ; 
Riilgway  v.  Grace,  21  N.  Y.  Supp.  934;  2  Misc.  Kep.  293.) 
An  action  for  an  accounting  so  far  only  as  relates  to  a  single 
asset  of  a  partnership  cannot  be  maintained.  (  Williams  v. 
Lindblom,  68  Hun,  173  ;  Arnold  v.  Arnold,  90  N.  Y.  580; 
Blatchford  v.  Bhitchford,  127  Mass.  510.)  An  action  for  an  , 
accounting  merely  cannot  be  maintained  where  no  fiduciary 
relation  exists.  {Abbey  v.  Wheeler,  85  Hun,  227-230; 
McCuUongh  v.  Pence,  85  Hun,  271.)  The  referee  had  no 
power  to  award  a  money  judgment  until  after  *'  Fauntleroy  " 
was  sold  and  the  interests  of  the  parties  in  said  play  were 
finally  disposed  of.  (17  Am.  ik  Eng.  Ency.  of  Law,  1293; 
Filhrun  v.  Ivers,  92  Mo.  388 ;  McCall  v.  21os('hrofritz^  10 
Civ.  Pro.  Uej).  107,  110,  141.)  Pkintiif  failed  to  sustain  the 
burden  of  proof.  {Russdl  v.  AUerfon,  108  X.  Y.  2S8 ; 
Rubino  V.  Seott,  118  X.  Y.  m^l ;  (Joghlan  v.  Stetson,  19  Fed. 
Kep.  729;  Smith  v.  Molhson,  14S  X.  Y.  248;  Adam.s  v. 
Morrison,  113  X.  Y.  152-155;  Kelly  v.  Dtvlin,  15  J.  &  S. 
555;  18  Wkly.  Dig.  337.)  The  referee  erred  in  admitting 
evidence  of  contracts  and  transactions  between  these  parties 
anterior  to  the  contract  sued  on.  (Jarhson  v.  Smith,  7  (^)w. 
717,  718;  I) wight  v.  Badgley,  60  Hun,  144.) 

O'Brien,  J.  The  questions  litigated  in  this  action  were 
questicms  of  fact.  The  j)laintiff  was  the  manager  of  a  theatre. 
The  defendant  was  the  junior  member  of  a  firm  oom])osed  of 
liimself  and  his  fatlier,  known  as  the  firm  of  Samuel  French 
&  Son,  having  an  office  or  ])lace  of  business  both  in  X^ew 
York  and  London.  The  defendant  represented  his  firm  in 
this  country,  and  his  lather  had  charge  of  the  firm  business 
in  Europe.     The  business  of  the  firm  was  the  j)nr(*hase  and 
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leasing  or  subletting  of  plays  and  dramas  to  theatres  and 
theatrical  managers  in  the  United  States  and  Canada,  subject 
to  the  payment  of  royalties  to  the  authors  or  owners  thereof. 
The  firm  was  also  engaged  in  the  publication  and  sale  of 
printed  plays  and  dramatic  works,  and  in  the  sale  of  theatrical 
supplies. 

In  the  month  of  April,  1887,  the  plaintiff  and  defendant 
conceived  the  project  of  building  the  Broadway  Theatre  in 
New  York,  in  conjunction  with  another  person,  who  was  to 
furnish  a  portion  of  the  necessary  capital.  It  was  a  part  of 
the  scheme  that  the  business  was  not  to  be  confined  to  the 
theatre,  properly  so  called,  but  that  the  associates  in  the  enter- 
prise should  have  the  first  option  to  take  such  plays  as  should 
be  suitable  for  the  new  theatre,  whether  procured  or  controlled 
by  the  plaintiff  or  the  defendant,  or  the  defendant's  said  firm, 
and  that  such  plays  when  suitable  should  not  only  be  pro- 
duced at  the  theatre,  but  should  also,  taking  advantage  of  the 
reputation  and  prestige  acquired  by  the  successful  production 
of  the  same  at  the  Broadway  Theatre  in  New  York,  after- 
wards, in  theatrical  language,  be  "  toured  "  or  "  exploited  "  in 
the  country  throughout  the  United  States  and  Canada  for 
their  individual  profit,  to  be  shared  equally  between  the 
associates. 

A  contract  in  writing,  embracing  substantially  this  scheme, 
was  entered  into  between  the  parties  to  this  action  and  one 
Bailey,  but  it  was  subsequently  canceled  at  the  request  of  the 
latter  on  account  of  ill-health,  and  at  his  suggestion  another 
man  was  substituted  in  his  place  It  seems  that  this  man  did 
not  possess  the  necessary  financial  resources,  and  for  this  and 
other  reasons  this  written  agreement  was  also  canceled.  A 
third  party  who  owned  the  land  upon  which  the  Broadway 
Theatre  now  stands  was  willing  to  embark  in  the  enterprise 
and  furnish  half  the  capital  necessary  for  building  the  theatre, 
provided  a  corporation  should  be  formed  for  that  purpose. 
He  was  not  willing,  however,  to  go  any  farther  than 
to  furnish  half  the  capital  for  the  project,  and  that  on 
condition   that  the  company  to  be  formed  leased  from  him 
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the  land  for  the  erection  of  the  theatre  at  a  rental  of 
$18,000  per  year,  for  which,  not  only  the  corporation,  but 
the  parties  to  this  action,  were  to  become  personally  responsi- 
ble. The  new  associate  was  not  willing  to  engage  in  the  busi- 
ness of  touring  or  exploiting  plays  in  the  country  for  profit,  or 
to  participate  in  the  theatre  business,  otherwise  than  as  a  stock- 
holder in  the  new  theatre.  The  plaintiff  and  defendant 
accepted  his  proposition,  the  corporation  was  formed,  a  long 
lease  of  the  land,  with  provisions  for  renewals,  was  made  in 
such  form  that  the  parties  to  this  action  became  personally 
responsible  for  the  rent,  and  the  theatre  was  built  at  the  cost 
of  about  $320,000,  of  which  the  plaintiff  and  defendant  fur- 
nished one-half  in  equal  shares,  and  the  lessor  and  owner  of 
the  land  the  other  half. 

The  plaintiff  claims  and  alleges  that  when  this  third  associ- 
ate came  into  the  project,  but  declined  to  become  in  any  way 
a  partner  in  the  theatre  businebs  with  any  one,  that  then  a  ver- 
bal agreement  was  made  between  the  plaintiff  and  defendant 
alone  on  the  lines  of  the  Bailey  contract  already  referred  to, 
whereby  they  were  to  be  and  become  equal  partners  in  touring 
and  exploiting  through  the  country  such  plays  as  had  obtained 
reputation  at  the  Broadway  Theatre,  and  which  were  owned  or 
controlled  by  either  of  them,  or  by  the  defendant's  firm,  and 
to  this  end  a  firm  composed  of  the  plaintiff  and  defendant,  and 
operating  outside  the  corporation,  should  have  the  first  option 
to  take  or  purchase  such  plays  as  either  of  them  owned  or  con- 
trolled. It  seems  that  the  word  "  purchase,"  when  applied  to 
a  play,  means  that  a  party  has  acquired  from  the  autlior  or 
owner  the  right  to  use  it,  upon  payment  of  a  stipulated  royalty. 

The  principal  question  in  this  case  was  whether  the  verbal 
agreement  of  partnership  claimed  by  the  plaintiff,  under  which  ' 
he  was  entitled  to  share  equally  with  the  defendant  in  the  profits 
of  touring  and  exploiting  plays,  had  ever  in  fact  been  made  as 
alleged.  All  the  issues  in  the  case,  including  the  accounting  as 
well  as  the  existence  of  the  partnership  in  any  form,  weie 
referred  to  a  referee  to  hear  and  determine,  and  he  found  on  all 
these  issues  in  favor  of  the  plaintiff.     The  important  finding  in 


222  Sanger  v,  French.  [Nov., 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  157, 

the  case  is  that  which  sustains  the  plai*n tiff's  allegation  that  there 
was  a  partnership  agreement.  After  finding  in  detail  the  scope 
and  purpose  of  the  original  scheme,  the  written  agreement  with 
Bailey  and  his  substitute,  the  cancellation  of  the  respective 
agreements  between  them  and  the  parties  to  this  action  and 
the  cause,  as  hereinbefore  stated,  all  of  which  preceded  and 
led  up  to  what  the  plaintiff  claimed  to  be  the  final  agreement, 
the  referee  finds  substantially  as  follows :  On  the  25th  of 
April,  1887,  the  plaintiff  and  defendant,  with  Young,  who  was 
the  person  substituted  at  the  suggestion  of  Bailey  in  his  place, 
with  their  counsel  went  to  the  oflice  of  the  counsel  for  the 
landowner  who  was  to  lease  the  land  for  the  purpose  of  the 
theatre,  and  the  latter,  on  being  informed  that  Bailey  had  with- 
drawn from  the  enterprise,  objected  to  making  the  lease  to  the 
new  firm,  but  offered  himself  to  furnish  a  portion  of  the  money 
for  carrying  out  the  project,  providing  a  corporation  could  be 
formed  for  that  purpose.  This  proposition,  however,  had 
reference  only  to  the  building  and  managing  of  the  new 
theatre  and  did  not  include  any  business  of  touring  and 
exploiting  plays  outside  the  theatre.  The  negotiations  hav- 
ing thus  assumed  a  new  phase,  the  plaintiff  and  defendant 
retired  to  an  adjoining  room  to  consult  between  themselves, 
a!id  the  situation  was  fully  discussed,  and  the  finding  states 
that  it  was  then  and  there  agreed  that  they  would  acccept  the 
proposition  of  the  landowner  and  form  a  corporation  to  build 
and  own  the  theatre  on  the  terms  suggested  by  him,  including 
the  personal  liability  of  plaintiff  and  defendant  jointly  for  the 
ground  rent,  and  their  obligation  to  furnish  each  one-quarter 
of  the  capital  for  the  enterprise.  It  is  also  found  that  the 
parties  to  this  action  agreed  to  become  equal  partners  in  the 
business  of  exploiting  plays  in  the  country  after  exhibition  at 
the  new  theatre,  and  that  the  firm  of  French  &  Sanger,  thus 
formed,  should  to  that  end  have  the  first  option  to  take  any 
and  all  plays  owned  or  controlled  by  either  member  of  the 
firm  which  should  be  suitable  for  the  new  theatre  for  the  pur- 
pose of  producing  them  at  the  theatre  and  then  exploiting 
them  throughout  the  United  States  and  Canada,  including  the 
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plays  owned  and  controlled  by  defendant's  firm  of  Samuel 
French  &  Son,  which  plays  he  in  fact  controlled,  since  he  was 
the  managing  representative  of  that  firm  in  this  conntry. 

The  Broadway  Theatre  was  completed  and  opened  on  the 
3d  day  of  March,  1888,  by  a  corporation  formed  under  the 
agreement  already  mentioned.  The  plaintiff  became  tlie 
president  and  general  manager,  and  the  defendant  the  treas- 
urer. In  the  month  of  June,  thereafter,  the  defendant's  firm 
of  Samuel  French  &  Son  purchased  or  acquired  from  Mrs. 
Frances  Hodgson  Burnett  the  American  rights  to  her  play 
entitled  "Little  Lord  Fauntleroy."  This  transaction  took 
place  in  London  where  Mrs.  Burnett,  the  authoress,  then 
resided,  and  where  the  defendant  also  temporarily  was.  The 
agreement  was  in  writing,  and  in  consideration  of  the  stipu- 
lated royalty,  a  part  of  which  was  advanced  by  the  defendant 
or  his  firm,  the  right  to  produce  the  play  in  this  country  and 
in  Canada  was  acquired.  On  the  return  of  the  defendant 
from  Europe,  about  July  Ist,  1888,  he  and  the  plaintiff  agreed 
that  the  new  play  thus  acquired  was  suitable  for  and  should  be 
produced  at  the  Broadway  Theatre,  and  toured  through  the 
country  under  the  agreement  above  mentioned,  as  is  claimed 
by  the  plaintiff.  The  play  was  produced  first  at  Boston  and 
then  at  the  new  theatre  in  New  York,  and  subsequently 
exploited  through  the  country  with  great  financial  success. 

It  is  the  net  profits  of  this  play  that  constitute  the  subject- 
matter  of  this  action.  All  these  profits  have  come  to  the 
hands  of  the  defendant,  and  the  plaintiff  claims  that  he  is 
entitled  to  a  share  of  them  as  a  partner  under  the  general 
arrangement  of  April  25th,  1887,  and  the  referee  found  that 
the  claim  was  well  founded.  After  deciding  the  disputed 
question  of  fact  he  proceeded  to  state  the  account  of  these 
profits  and  to  adjust  the  respective  rights  of  the  parties.  On 
the  defendant's  statement  of  the  account,  after  deducting  all 
expenses,  it  appeared  that  the  net  profits  of  the  play,  not 
including  Boston  or  New  York,  exceeded  $120,000,  and  he 
directed  judgment  in  favor  of  the  plaintiff  for  one-half  of  such 
net  profits,  and  judgment  was  entered  accordingly. 
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•  The  learned  General  Term  has  reversed  this  judgment  on 
the  law  and  the  facts,  and  granted  a  new  trial,  and  from  that 
order  and  judgment  the  plaintiff  has  appealed  to  this  court. 
The  action  was  commenced  nearly  ten  years  ago,  and  the 
appeal  was  decided  before  the  present  Constitution  and  Code 
went  into  effect.  It  is,  therefore,  a  case  in  which  we  are 
required  to  review  the  conclusions  of  the  court  below  upon 
the  facts  under  section  1338  of  the  Code,  existing  at  the  time 
the  decision  was  made.  The  learned  court  below  had  power, 
and  it  was  its  duty,  to  review  the  facts  found  by  the  referee, 
but  the  scope  and  nature  of  the  review  in  such  cases  are  limited 
and  qualified  by  a  principle  which  is  now  well  settled. 

A  court  on  appeal  cannot  set  aside  the  findings  of  the  trial 
court  merely  because  they  are  of  opinion  that,  upon  the  record 
before  them  they  would  feel  constrained  to  find  the  fact  the 
other  way.  It  must  appear  judicially  from  the  record  that 
the  findings  are  against  the  weight  and  preponderance  of  proof 
so  plainly  that  it  can  be  held  that  the  trial  court  or  referee 
could  not  reasonably  have  arrived  at  the  conclusion  expressed 
in  the  decision.  In  order,  therefoi*e,  to  sustain  in  this  court  a 
reversal  of  the  referee  upon  the  facts,  it  must  appear  that  his 
findings  are  against  the  weight  of  evidence,  or  that  the  proofs 
so  clearly  preponderated  in  favor  of  a  contrary  result  that  it 
can  be  said  with  a  reasonable  degree  of  certainty  that  his  con- 
clusions were  erroneous.  {Foster  v.  BookwdlUr^  152  N.  Y. 
16G-16S;  Barnard  v.  Gantz,  140  K.  Y.  249;  Devlin  v. 
Greenwich  Savings  Banh^  125  N.  Y.  756;  Aldridge  v. 
Aldridge,  120  N.  Y.  614;  Baird  v.  Mayor,  etc.,  96  X.  Y. 
567.) 

On  the  main  point  in  issue  the  plaintiff's  testimony  was  to 
the  effect  that  the  partnership  agreement  was  made  as  found 
by  the  referee.  The  defendant  denied  it,  and  hence  the  ref- 
eree had  to  determine  which  of  the  witnesses  told  tlie  truth. 
He  determined  that  question  in  favor  of  the  plaintiff,  not  only 
from  the  testimony  of  other  witnesses,  but  from  the  mass  of 
facts  and  circumstances,  letters  and  documents  appearing  in 
the  ciise,  all  pointing,  as  he  held,  in  that  direction.     The  record 


1898.]  Sanger  v.  Fbench.  225 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  O'Brien,  J. 

contains  over  eleven  hundred  printed  pages,  which  we  have 
examined  with  considerable  care,  and  as  we  have  arrived  at 
the  conclusion  that  the  referee  properly  disposed  of  the  case, 
and  that  the  learned  court  below  was  not  warranted  in  reversing 
his  conclusion,  it  is  perhaps  due  to  the  magnitude  and  importr 
ance  of  the  case,  to  the  parties  themselves  and  to  the  learned 
court  below,  that  we  should  state  in  as  brief  a  manner  as  possi- 
ble, the  reasons  that  have  led  us  to  this  result.  In  order  to 
avoid  prolixity  we  will  deal  only  with  a  few  leading  facts 
that  are  admitted  or  so  clearly  established  that  we  regard  them 
as  out  of  the  range  of  controversy  in  this  court,  omitting 
many  minor  facts  and  details  that  have  some  direct  or  remote 
bearing  on  the  issue  of  fact  which  the  case  presented. 

(1)  It  is  quite  clear  that  these  parties,  in  all  the  negotia- 
tions which  culminated  on  the  25th  of  April,  1887,  contem- 
plated some  such  arrangement  as  that  found  by  the  referee. 
This  is  made  plain  by  the  provisions  of  the  written  agree- 
ment, first  with  Bailey  and  subsequently  with  Young,  since 
these  two  papers  contain  substantially  such  an  arrangement 
between  the  parties  as  that  found  by  the  referee.  This  fact 
suggests  the  inquiry  whether  upon  the  introduction  of  a  new 
party  into  the  general  scheme,  the  plaintiff  and  defendant, 
during  the  interview  of  half,  an  hour  or  less  in  the  private 
room  of  the  office  where  they  were,  abandoned  or  ignored  an 
important  part  of  the  original  project  which  had  long  been 
under  consideration  and  which  had  been  twice  reduced  to 
writing.  The  plaintiff  says  that  the  understanding  was  that 
it  was  still  to  be  a  part  of  the  scheme,  with  two  partners 
instead  of  three,  the  defendant  and  himself  constituting  the 
firm  and  sharing  equally  in  the  profits.  His  statement  is  thus 
made  quite  reasonable  and  probable  by  all  the  acts  of  the 
parties  preceding  the  arrangement  which  he  says  was  actually 
made. 

The  defendant,  in  denying  the  partnership  agreement  testi- 
fied to  by  the  plaintiff,  evidently  thought  it  necessary  to  also 
deny  that  the  same  or  any  similar  agreement  had  been  made 
previously  with  either  of  the  two  parties  who  successively 
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contemplated  joining  with  them  in  the  enterprise,  but  who 
dropped  out  for  the  reasons  stated,  and  so  he  denied  that  any 
such  arrangement  had  ever  been  contemplated,  but  the  sub- 
sequent production  of  the  two  written  agreements  satisfied 
him  that  he  was,  at  least,  mistaken.  He  then  claimed  that  the 
provision  with  respect  to  the  exploiting  of  plays  in  the  country, 
outside  the  regular  business  of  the  new  theatre,  had  been 
inserted  without  his  knowledge,  although  it  appeared  to  have 
been  interlined  in  the  handwriting  of  his  own  counsel.  The 
conduct  of  the  parties  on  and  prior  to  the  25th  of  April,  with 
reference  to  the  question  that  was  in  dispute,  was  entitled  to 
great  weight  with  the  referee  in  ascertaining  what  the  truth 
was  with  respect  to  the  arrangement  sworn  to  by  the  plaintiff 
and  denied  by  the  defendant.  It  seems  to  us  that  these  acts 
of  the  parties  tended  very  decidedly  to  corroborate  the  plain- 
tiff's version  of  the  transaction. 

(2)  The  conduct  of  the  parties  subsequent  to  April  25th  is 
equally  significant,  since  it  plainly  appears  that  the  arrange- 
ment which  the  plaintiff  claims  was  then  made  with  the 
defendant  was  acted  upon  and,  at  least  to  some  extent,  carried 
out.  We  find  these  parties  subsequent  to  that  date  actually 
engaged  in  procuring  and  exploiting  plays,  other  than  the  one 
now  in  controversy,  dividing  the  net  profits  between  them- 
selves and  using  the  firm  name  of  French  &  Sanger  in  the 
transaction  of  the  business.  This  conceded  fact  had  an  import- 
ant bearing  upon  the  issue  of  fact  in  the  case,  since  it  is  not 
very  clear  why  there  should  be  a  partnership  as  to  these  sev- 
eral plays,  and  no  partnership  with  respect  to  the  one  now 
under  consideration.  The  referee  had  a  right  to  consider  this 
circumstance  as  bearing  upon  the  credibility  of  the  parties,  and 
it  is  quite  evident  that  he  did. 

(3)  It  clearly  appears  that  after  the  right  to  use  the  play  of 
"  Little  Lord  Fauntleroy  "  had  been  acquired,  written  con- 
tracts in  the  name  of  the  firm  were  made  with  actors  who  were 
to  assist  in  its  production,  and  for  the  printing  or  some  part 
of  it.  These  were  acts  tending  to  prove  a  partnership  and  to 
corroborate  the  plaintiff's  testimony.     It  is  true  that  they  were 
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drawn  by  the  plaintiff,  or  under  his  direction,  but  it  is  quite 
inconceivable  that  he  was  then  manufacturing  testimony  for  a 
future  litigation,  or  that  the  defendant  was  ignorant  of  what 
was  being  done.  It  was  a  fact  which  the  referee  had  the  right 
to  consider,  with  all  the  explanations  on  the  part  of  the  defend- 
ant, since  it  had  an  important  bearing  upon  the  principal  fact 
in  issue,  namely,  the  existence  of  any  partnei*ship  agreement 
whatever. 

(4)  The  plaintiff  produced  several  witnesses  who  testified  to 
the  defendant's  admissions  or  declarations  to  them  or  in  their 
presence,  in  substance  to  the  effect  that  the  parties  were  part- 
ners in  the  play  of  "  Little  Lord  Fauntleroy."  While  this  class 
of  proof  was  subject  to  explanations  and  contradictions  on  the 
part  of  the  defendant,  it  was  a  feature  of  considerable  import- 
ance in  the  case,  and  it  was  for  the  referee  to  decide  how  far 
and  to  what  extent  it  sustained  the  plaintiff's  version  of  the 
transaction,  or  impeached  that  of  the  defendant.  The  value 
of  such  testimony  must  always  depend  very  largely  upon  the 
character  of  the  witnesses  and  the  apparent  candor  and  hon- 
esty with  which  the  testimony  is  given.  The  trial  court,  and 
not  the  appellate  tribunal,  is  generally  the  place  where  the 
real  weight  and  force  of  such  testimony  must  be  determined. 

(5)  There  is  another  circumstance  in  the  case  that  tends  to 
throw  much  light  upon  the  main  fact  in  controversy.  That 
fact,  of  course,  was  at  every  stage  of  the  inquiry  whether  the 
alleged*agreement  of  April  25th,  1887,  concerning  the  partner- 
ship testified  to  by  the  plaintiff,  had  ever  been  made.  About 
the  6th  of  July,  1888,  after  defendant's  return  from  Europe,  the 
plaintiff  and  defendant  were  busily  engaged  in  preparing  to 
produce  the  play  in  question,  but  it  was  found  that  they  had 
made  prior  arrangements  to  produce  another  play,  in  the  profits 
of  which  it  is  conceded  that  they  were  jointly  interested,  known 
as  "  Mr.  Barnes  of  New  York."  It  became  necessary  to  arrange, 
if  possible,  for  a  postponement  of  that  play  in  order  to  produce 
the  play  in  question  at  the  time  stipulated  in  the  contract 
with  the  owner,  Mrs.  Burnett.  Accordingly  they  succeeded 
in  making  an  arrangement  with  the  owner  of  "  Mr.  Barnes  of 
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New  York  "  to  postpone  that  play  for  the  one  in  question,  on 
the  condition  that  they  should  pay  a  forfeit  of  $3,000  in  case  they 
failed  to  produce  it  before  the  18th  of  February  following.  This 
arrangement  for  the  postponement  of  that  play  was  reduced  to 
writing  and  signed  by  the  owner  and  both  of  the  parties  to  this 
action.  Why  the  plaintiff  should  incur  sucli  obligations  in 
postponing  a  play  in  which  he  was  jointly  interested  in  order 
to  produce  one  in  which  he  had  no  interest  at  all  as  a  part- 
ner, is  somewhat  difficult  to  perceive,  whereas,  upon  the 
assumption  that  he  was  interested  in  both  alike,  his  conduct 
is  explicable.  Subsequently,  and  while  the  parties  were 
arranging  for  the  production  of  the  play  in  question,  the 
plaintiff's  interest  in  it  was  the  subject  of  conversation  between 
them,  in  which  the  defendant  told  the  plaintiff  that  the  play 
had  cost  a  great  deal  of  money,  without,  however,  mentioning 
the  amount.  The  conversation  ended  in  a  request  by  the 
defendant  that  the  plaintiff  make  some  proposition  for  a 
reduction  of  his  interest,  and  after  further  talk  the  plaintiff 
offered  to  waive  his  claim  to  the  profits  of  the  play  in  Boston 
and  New  York.  The  defendant,  without  accepting  the  propo- 
sition, closed  the  conversation  by  saying  that  the  whole  mat- 
ter might  be  left  to  his  father  when  he  arrived  from  Europe, 
and  that,  as  he  was  a  fair  man,  he  would  do  what  was  right 
about  it.  It  is  true  that  the  defendant  denied  this  conversar 
tion,  but  the  referee  evidently  accepted  the  plaintiff's  version 
of  it,  since  he  took  the  plaintiff  at  his  word  and  refused  to 
require  the  defendant  to  account  for  the  large  profits  of  the 
play  in  the  two  cities  mentioned.  What  subsequently  occurred 
goes  far  to  support  the  views  of  the  referee  in  this  respect. 
It  appears  that  the  defendant's  father  and  partner,  on  the 
18th  of  October  following,  having  just  arrived  from  Europe, 
had  an  interview  with  the  plaintiff  concerning  his  interest  in 
the  play.  The  father  then  told  the  plaintiff  that  the  play 
belonged  to  him  individually  and  not  to  the  defendant  or  to 
the  firm  composed  of  father  and  son.  The  defendant  himself 
subsequently  confirmed  this  statement.  Of  course,  if  this  was 
the  truth,  the  play  did  not  come  within  the  terms  of  the 
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arrangement  testified  to  by  the  plaintiff  as  having  been  made 
on  the  25th  of  April,  and  for  some  time  thereafter  the  plain- 
tiff, by  his  acts  and  words,  seemed  to  have  accepted  the  state- 
ment as  true  and  to  have  acquiesced  in  the  claim  that  the  play 
did  not  come  within  the  arrangement  under  which  he  claims 
he  was  to  have  an  equal  interest.  But  the  statement  was  not 
true  as  subsequently  appeared  when  the  plaintiff  obtained 
access  to  the  written  agreement  made  in  London  with  Mrs. 
Burnett.  That  disclosed  the  fact  beyond  all  doubt  that  the 
American  rights  to  the  play  had  been  obtained  by  the  firm  of 
which  the  defendant  was  the  managing  representative  in  this 
country  and  hence  came  within  the  terms  of  the  arrangement 
of  April  25th,  to  which  the  plaintiff  testified.  The  conduct 
of  the  defendant  and  his  father  with  respect  to  the  scope  and 
nature  of  the  agreement  under  which  the  right  to  j^roduce  the 
play  had  been  procured  naturally  suggested  this  inquiry  which  is 
quite  pertinent  to  the  case.  If  it  were  true  that  the  plaintiff  liad 
tlien  made  claim  to  share  in  the  profits  of  the  play  as  a  partner, 
when  there  was  no  basis  in  truth  for  such  a  claim,  then,  certainly, 
the  defendant  and  his  father  knew  it,  and  it  was  not  necessary 
to  invent  a  falsehood  to  meet  it.  They  could  and  naturally 
would  have  met  tlie  claim  by  a  prompt  denial  that  any  such 
arrangement  had  been  made  as  the  plaintiff  now  claims,  and 
as  he  then  claimed  in  some  form.  Intelligent  business  men, 
such  as  the  defendant  and  his  father  certainly  are,  do  not,  as  a 
general  thing,  rely  upon  a  falsehood  as  an  excuse  for  not  car- 
rying out  a  contract  which  they  never  made,  when  they  have 
a  better  excuse  in  the  truth.  The  fact  that  under  such  cir- 
cumstances the  defendant  met  the  plaintiff's  claim  by  an 
excuse  that  had  no  basis  in  truth  might  well  have  created  a 
doubt  in  the  mind  of  the  referee  aa  to  the  integrity  of  his 
defense. 

It  is  proper  now  to  notice  the  leading  arguments  in  behalf 
of  the  defendant  upon  the  question  of  fact  involved  in  the 
«ase.  They  evidently  made  a  strong  impression  upon  the 
learned  court  below,  although  rejected  by  the  referee. 

I.  While  the  defendant  was  in  London  negotiating  for  the 
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play  in  qnestion,  the  plaintiff,  on  the  8th  of  June,  1888, 
addressed  a  letter  to  him  in  which,  after  referring  to  other 
matters,  not  important  to  notice,  this  inquiry  is  made :  •'  What 
arrangement  have  you  made  regarding  Little  Lord  Fauntleroy  i 
And  if  we  produce  it  at  the  Broadway  do  I  get  a  chance  for  a 
bit  of  it  ?  If  this  is  an  impertinent  question  you  need  not 
answer  it."  The  question  was  not  answered,  and  it  is  urged 
by  the  learned  counsel  for  the  defendant  with  great  persist- 
ence, throughout  the  case,  that  this  paragraph  amounts  to  an 
admission  on  the  part  of  the  plaintiff  that  the  alleged  agree- 
ment of  April  25th,  1887,  was  never  made.  It  must  be  borne 
in  mind  that  when  the  plaintiff  wrote  this  letter  he  had  no 
knowledge  of  the  terms  or  conditions  upon  which  the  play 
had  been  obtained,  or  the  party  to  whom  the  right  to  use  it 
had  been  transferred.  This  is  shown  by  the  question  itself. 
If  the  defendant  or  his  firm  iiad  procured  it  as  agents  for  the 
owner,  or  if  the  defendant's  father  individually  had  acquired 
it,  as  was  subsequently  asserted,  then  it  would  not  come  within 
the  arrangement  winch  the  plaintiff  claims  was  made  on  the 
25th  of  April,  and  plaintiff  would  have  no  interest  in  the  profits. 

The  referee  construed  this  letter  as  an  inquiry  by  the  plain- 
tiff concerning  the  nature  of  the  agreement  under  which  the 
defendant  and  his  father  had  procured  the  right  to  use  the 
play  here.  Whether  the  plaintiff,  upon  his  own  theory,  would 
be  entitled  to  share  in  the  profits  depended  entirely  upon  the 
fact  that  the  defendant  or  his  father's  fii  ni  had  "  purchased  " 
it,  Avithin  the  meaning  of  that  term,  as  applied  to  such  trans- 
actions. It  was  for  the  purpose  of  getting  light  on  that  point 
that  the  inquiry  was  made,  according  to  the  view  that  the 
referee  took  of  the  case.  This  construction  is  certainly  quite 
as  reasonable  and  probable  as  the  one  urged  by  the  defendant, 
and,  under  all  the  circumstances,  it  would  be  quite  impossible 
for  any  appellate  court  to  say  that  in  this  respect  the  referee 
committed  an  error. 

II.  It  appears  that  the  plaintiff  and  the  defendant  were  sued 
as  partners  upon  one  of  the  contracts  made  by  them  with  an 
actress  who  had  been  engaged  to  participate  in  the  play. 
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The  complaint  in  the  action  alleged  a  partnership,  and  the 
answer,  which  was  verified  by  both  defendants,  denied  the  alle- 
gation. But  it  was  shown  that  the  defendant  had  retained 
the  attorneys  to  interpose  the  defense,  and  that  the  plead- 
ing drawn  by  them  was  taken  by  a  clerk,  who  was  also  a 
notary,  to  the  plaintiff  while  ill  at  his  house,  and  upon  being 
assured  that  the  defendant  had  signed  it  concluded  that  it  was 
all  right,  and  he  then  signed  the  verification  without  appreci- 
ating the  real  scope  and  effect  of  the  denial.  IIow  far  the 
plaintiff's  signature  to  that  paper  under  such  circumstances 
was  to  be  considered  as  a  contradiction  of  his  version  of  what 
took  place  in  the  private  room  on  the  25th  of  April  was  a 
question  for  the  referee.  He  arrived  at  the  conclusion  from 
all  the  circumstances  attending  the  signature  that  it  did  not 
impeach  his  testimony  in  this  case,  and  it  was  not,  we  think, 
open  for  an  appellate  court  upon  review  of  his  decision  to  say 
that  he  committed  an  error  in  that  respect. 

III.  It  is  urged  by  the  learned  counsel  for  the  defendant 
that  the  agreement  of  April  2oth,  as  claimed  by  the  plaintiff, 
is  so  absurd  and  unconscionable  that  it  cannot  be  imputed  to 
any  reasonable  or  prudent  man.  This  assertion  will  not  bear 
a  very  close  examination.  It  is  no  more  improbable  that  there 
was  an  agreement  to  divide  the  profits  of  this  play  than  it 
would  be  to  suppose  that  there  was  a  like  agreement  to  share 
the  profits  of  the  other  plays  mentioned,  in  which  such  an 
arrangement  not  only  existed  but  was  carried  out.  Whether 
an  agreement  is  wise  or  unwise  is  not  always  to  be  determined 
by  the  results,  but  by  the  lights  which  the  parties  have  when 
they  enter  into  it.  On  the  25th  of  April,  1887,  it  was  not 
known  and  could  not  be  foreseen  that  the  play  in  question 
could  be  procured  at  all.  Much  less  could  the  defendant  have 
anticipated  the  phenomenal  financial  success  that  attended  its 
production.  It  is  only  by  a  process  of  looking  backward  at  a 
series  of  fortunate  events  that  could  not  be  foreseen  when  the 
alleged  partnership  agreement  was  made  that  any  color  can 
be  given  to  the  assertion  that  the  agreement  imputed  to  the 
defendant  wiis  so  recklessly  imprudent  as  to  be  incredible. 
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And  even  then  it  is  difficult  to  see  what  ground  there  is  for 
imputing  to  the  defendant  any  lack  of  good  judgment  or  busi- 
ness capacity  in  making  the  agreement  found  by  the  referee 
as  he  has  interpreted  and  enforced  it.  Perhaps  this  agree- 
ment will  be  better  tested  by  looking  at  the  benefits  which 
the  defendant  derived  from  the  contract,  even  under  the 
decision  of  the  referee.  He  or  his  firm  got  all  the  profits  of 
the  play  in  Boston  and  New  York,  amounting  it  is  said  to 
over  $30,000,  since  the  referee  refused  to  relieve  the  plaintifiE 
from  his  offer  to  waive  any  claim  to  this  part  of  the  fund. 
This  certainly  was  a  most  favorable  ruling  for  the  defendant. 
He  received  $10,000  more  in  percentages  on  the  collection  of 
the  royalties  under  tlie  contract  with  Mrs.  Burnett  which  he 
was  doubtless  entitled  to.  Under  the  judgment  of  the  referee 
he  is  allowed  to  retain  over  $60,000  more,  representing  one- 
half  the  net  profits  of  exploiting  the  play  in  the  country,  out- 
side New  York  and  Boston.  A  contract  that  has  yielded  over 
$100,000  in  cash  to  the  defendant,  or  his  firm,  over  and  above 
all  expenses,  besides  one-quarter  of  the  net  profits  of  the 
Broadway  Theatre,  cannot  very  well  be  called  a  wild  or  impru- 
dent business  venture.  The  net  profits  derived  from  exploit- 
ing the  play  in  the  country,  outside  the  two  cities  named,  were 
over  $120,000,  and  the  referee  has  awarded  half  that  sum  to 
the  plaintiff. 

The  contention  that  this  result  deprives  the  defendant  of 
every  dollar  of  the  profits  of  the  play  is  equally  unfounded. 
That  argument  is  based  upon  the  fact  that,  under  his  partner- 
ship with  his  father,  he  is  entitled  to  only  half  the  profits  of 
that  business,  and  it  is  assumed  that  the  $60,000  which  he 
receives  under  the  judgment  must  go  to  his  father.  How  the 
defendant  and  his  father  will  divide  between  themselves,  we 
cannot  know,  and  it  is  not  very  material.  It  is  quite  clear, 
however,  that  the  defendant  had  power  to  make  the  agree- 
ment of  April  25th,  and  to  use  the  plays  which  his  firm  owned 
or  controlled  in  carrying  it  out,  and  if  it  was  made,  his  firm, 
as  such,  would  be  entitled,  not  to  all,  but  to  half  the  net  profits. 

IV.  The  defendant  also  produced  witnesses  who  testified  to 
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the  plaintiflPs  admissions  or  declarations  to  the  effect  that  he 
had  no  interest  in  the  play  outside  the  Broadway  Theatre,  and 
proof  was  given  of  various  acts  of  the  plaintiff,  such  as  allow- 
ing the  defendant  to  receive  and  retain  the  whole  proceeds  of 
the  business,  which  it  is  claimed  are  inconsistent  with  the 
existence  of  the  partnership  agreement.  It  is  quite  significant 
that  these  declarations  and  acts  were  after  the  18th  of  October, 
1888,  when  the  plaintiff  was  led  to  believe  by  the  statements 
of  the  defendant  and  his  father  that  the  play  was  acquired  in 
such  a  way  that  he  was  not  entitled  to  share  in  the  profits. 
After  that  date  the  plaintiff's  conduct  for  a  time  would  indi- 
cate that  he  had  abandoned  all  claim  to  any  interest  in  the 
play,  but  on  discovery  of  the  contract  with  Mrs.  Burnett,  the 
elaim  was  revived  and  pressed  until  the  commencement  of 
this  action. 

It  is  said  that  the  circumstance  that  the  alleged  agreement 
of  April  25th  was  not  reduced  to  writing,  when  it  appears 
that  all  the  other  partnership  transactions  were,  goes  far  to 
discredit  the  plaintiff.  But  it  is  not  true  that  there  was  any 
written  partnership  agreement  concerning  the  other  plays 
referred  to  where  the  profits  were  actually  divided.  In  each 
case  there  was  a  receipt  by  the  plaintiff  to  the  defendant  for 
a  specific  sum  of  money  stated  to  be  in  full  of  his  half  of  the 
profits  in  a  designated  play.  The  same  written  evidence  of 
the  partnership  would  doubtless  be  forthcoming  in  respect  to 
the  play  in  question,  had  there  been  an  actual  division  of 
profits  as  there  was  in  the  cases  referred  to.  There  were  some 
other  facts  and  circumstances  urged  on  both  sides,  as  bearing 
on  the  disputed  fact,  but  it  is  not  necessary  to  consider  them. 
It  is  quite  sufficient  to  say  that  if  they  were  all  presented  and 
set  off,  one  against  .the  other,  the  great  weight  and  preponder- 
ance of  proof  would  not  be  in  the  defendant's  favor. 

From  this  review  we  are  convinced  that  the  findings  of  the 
referee  were  not  so  decidedly  against  the  weight  of  evidence 
as  to  warrant  the  court  in  reversing  Iiis  conclusions.  It  is  evi- 
dent from  his  opinion,  which  appears  in  the  record,  that  the 
case  was  carefully  considered.      It  was  his  duty  to  weigh  the 
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evidence,  to  determine  the  credibility  of  witnesses,  to  give  con- 
struction to  various  letters  and  documents,  acts  and  declara- 
tions of  the  parties,  and  when,  through  these  processes,  facts 
are  once  determined  with  reasonable  fairness  and  regard  for 
the  evidence,  they  must,  under  our  system  of  jurispnidence, 
be  deemed  to  be  settled  for  all  purposes  of  the  litigation. 

The  order  of  the  court  below  states  that  the  reversal  was 
upon  the  law  and  the  facts,  but  in  the  opinion  no  question  of 
law  is  discussed  or  even  mentioned.  It  is,  nevertheless,  true, 
as  the  learned  counsel  for  the  defendant  contends,  that  he  is 
entitled  to  sustain  the  reversal  in  this  case  upon  any  question 
of  law  disclosed  by  the  record.  This  renders  it  necessary  to 
notice  some  legal  propositions  that  appear  in  the  briefs  of 
counsel  and  were  discussed  at  the  argument.  These  questions 
are  presented  by  exceptions  that  have  been  carefully  consid- 
ered. Many  of  them  relate  to  the  form  of  the  action,  while 
others  were  taken  to  rulings  upon  the  trial  under  which  evi- 
dence was  admitted  or  excluded. 

The  verbal  agreement  of  partnership  found  by  the  referee 
was  valid.  It  cannot  be  attacked  for  want  of  consideration, 
or  as  lacking  in  definiteness  and  certainty.  It  was  carried  out 
by  the  parties,  though  in  the  end  the  defendant  assumed  the 
entire  management  and  excluded  the  plaintiil  from  sliaring  in 
the  benefits.  The  objection  that  the  agreement  was  void  under 
the  Statute  of  Frauds,  as  one  not  to  be  performed  within  one 
year,  is  not  well  taken.  No  such  defense  was  pleaded.  (Crane 
v.  Powell,  139  N.  Y.  379  ;  Matthews  v.  Matthews,  154:  N.  Y. 
288.) 

It  is  at  least  quite  doubtful  whether  the  Statute  of  Frauds 
has  any  application  whatever  to  oral  partnership  agreements. 
{Coleman  v.  Eyre,  45  N.  Y.  38;  Wahl  v.  Barrmm,  116  N. 
Y.  87 ;  Traphag€7i  v.  Burt,  67  N".  Y.  30.)  Certainly  not, 
when  the  agreement  has  been  wholly  or  partially  executed. 
But  if  it  has,  the  only  effect  it  could  have  upon  the  agreement 
found  by  the  referee  was  to  convert  it  into  a  partnership  at 
will.  (  Wahl  V.  Barniim,  supra,)  Such  a  partnership  exists 
until  something  is  done  to  dissolve  it.     (Lindley  on  Partner- 
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ship,  571.)  The  plaiutiff  was  not  obliged  to  bring  an  action 
for  dissolution.  A  partner  in  a  going  concern  may  bring  an 
action  in  equity  to  call  his  copartner  to  account,  and  to  com- 
pel him  to  act  in  conformity  with  the  agreement,  and  an 
accounting  may  be  had  without  dissolution  to  enable  him  to 
obtain  his  share  of  the  partnership  profits  from  the  benefits  of 
which  he  has  been  excluded.  {T^raphdgen  v.  Burt^  supra ; 
Lindley  on  Part.  478,  492,  494,  495 ;  Fairthome  v.  Weston,  3 
Hare,  387 ;  Richards  v.  DavieSj  2  E.  &  M.  [Ch.]  347 ;  Somerby 
V.  Buntin,  118  Mass.  279 ;  Lea/vitt  v.  Windsor  Land  & 
Investment  Co,,  54  Fed.  Rep.  439.) 

The  action  is  not  for  specific  performance  of  a  verbal  uncer- 
tain agreement,  but  for  an  accounting  concerning  the  profits  of 
a  transaction  which  has  been  executed,  though  it  may  be  that 
the  defendant  excluded  the  plaintiff  from  participating  in  the 
execution. 

The  defendant's  father  and  partner,  Samuel  French,  was 
not  a  necessary  party  to  the  action.  The  defendant  and  the 
plaintiff,  as  individuals,  were  the  only  parties  to  the  partner- 
ship agreement  found .  by  the  referee.  The  secret  or  undis- 
closed arrangement  between  the  defendant  and  his  father,  as 
members  of  another  firm,  could  not  affect  the  rights  of  the 
parties  to  this  action.  {Burnett  v.  Siiyder,  81  N.  Y.  550 ; 
76  N.  Y.  349 ;  Lindley  on  Part.  460.) 

The  division  of  profits  was  properly  made  according  to  the 
terms  of  the  agreement  between  the  parties  to  the  action,  and 
without  regard  to  the  interest  which  the  defendant  had  in  his 
father's  firm  upon  an  accounting  between  themselves.  There 
is  not,  we  think,  any  substantial  merit  in  the  suggestion  of 
the  learned  counsel  for  the  defendant  that  the  agreement 
found  was  a  fraud  upon  the  Broadway  Theatre,  or  any  of  its 
shareholders,  or  that  the  plaintiff  is  concluded  by  any  estoppel, 
or  that  a  tender  or  offer  in  his  complaint  to  pay  the  expenses 
of  procuring  and  exploiting  the  play  was  an  indispensable  pre- 
requisite to  his  right  to  maintain  the  action.  The  defendant's 
rights,  in  these  respects,  have  been  very  fully  protected  in  the 
accounting  and  judgment. 
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lis  was  an  equity  case,  and  the  disputed  fact  in  issue  was 
ich  a  character  that  the  referee  was  warranted  iii  admit- 
every  act  or  declaration  of  the  parties  preceding  or  fol- 
ig  the  alleged  agreement  of  April  25th,  tliat  could  throw 
light  upon  what  really  took  place  on  that  occasion.  Cpn- 
able  latitude  of  inquiry  must  be  allowed  upon  the  trial 
ich  an  issue.  After  examining  the  exceptions  to  the 
ssion  or  exclusion  of  evidence,  we  are  satisfied  that  none 
lem  present  any  question  of  sufficient  importance  to  jue- 
the  direction  of  a  new  trial. 

I  much  of  the  order  of  the  General  Term  as  reverses  the 
ment  in  favor  of  the  plaintiff  and  directs  a  new  trial  should 
sversed,  and  the  judgment  entered  on  the  report  of  the 
■ee  affirmed,  with  costa  to  the  plaintiff  in  all  courts. 

II  concur,  except  Paeker,  Ch.  J.,  not  sitting. 
:dered  accordingly. 


itOE  LowENTHAL,  Respondent,  v.  Makia  E.  Lowenthai, 
Appellant. 

Appeal — Divorce  —  Evidence  to  Sitpport  Finding  of  Junr  upon 
OF  ADULT&itT. — Wben,  in  an  action  for  divorce,  the  General  Term 
>UDd,  '.ipon  conflicting  evidence,  that  there  is  evidence  to  support  the 
ative  finding  of  the  jury  upon  the  issue  of  adullery,  the  Court  of 
bIs  la  bound  by  the  decision. 

Evidence  —  Reputation  op  Locality.  Qairre,  as  lo  the  right  to 
'  the  reputation  of  a  general  locality  as  a  trysling  place  for  immoral 

DivoitcB— Answer  OP  JvRv  rpos  Question  of  Connivance,  hot 

vE,  DtsREOARDSD.  When  the  answer  in  an  action  for  divorce  is 
y  II  general  denial,  setting  up  no  affirmative  defense,  so  that  no  issue 
nnivsncc  is  raised,  and  questions  are  framed  for  trial  by  a  jury, 
ling  a  question  as  to  the  plaintiff's  connivance,  bill  uo  proof  ia 
d  by  the  defendant  on  the  subject,  and  the  Jury  answers  the  submit- 
nestion  of  adultery  in  the  affirmative,  the  court  may  properly  set 
on  motion,  and  disregard  an  answer  of  the  Jury  stating,  by  mistake, 
here  was  connivauce  on  the  part  of  the  plaintiff. 
JuRi  TuiAi,  UPON  Ibsie  ov  Adui.tert,  in  Absence  of  Appirma- 
DfiPEBSE— Judgment  ON  Vkrdict.    When  in  an  action  for  divorce 
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the  answer  sets  up  no  affirmative  defense,  and  the  defendant  demands  a 
jury  trial,  and  the  sole  issue  presented  to  the  jury  is  that  of  adultery, 
which  is  found  in  the  affirmative,  it  is  proper  for  the  court  to  order 
judgment  for  the  relief  demanded  in  the  complaint,  without  making 
findings  or  conclusions,  or  filing  a  decision  under  section  1022  of  the  Code 
of  Civil  Procedure. 

5.  Verdict  upon  Issue  op  Adultery  Conclusive.  When  the  issue 
of  adultery  is  sent  to  a  jury  upon  the  application  of  either  party,  as  pro- 
vided by  section  1757  of  the  Code  of  Civil  Procedure,  the  finding  of  the 
jury  thereon  is,  by  force  of  section  970,  conclusive  unless  the  verdict  is 
set  aside  or  a  new  trial  is  granted. 

6.  Affirmative  Defenses  —  Decision  of  Trial  Court.  It  seems, 
that  when  the  answer  in  an  action  for  divorce  sets  up  affirmative  defenses, 
and  the  only  issue  sent  to  a  jury  is  that  of  adultery,  and  the  other  issues 
are  tried  in  equity,  it  would  be  proper  practice  to  return  the  finding  on 
the  issue  of  adultery  to  the  Special  Term,  it  being  conclusive  there,  and 
then  to  file  a  decision  as  to  all  the  issues,  under  section  1022  of  the  Code. 

Lowenthal  v.  LowerUhal,  92  Hun,  885,  affirmed. 

(Argued  October  21,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
December  30,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  verdict  of  a  jury  on  issues  framed  ;  also  from 
an  order  of  the  General  Term  affirming  an  order  of  the  Special 
Term  setting  aside  one  of  the  findings  of  the  jury  and  order- 
ing judgment,  and  also  affirming  an  order  denying  a  motion 
for  a  new  trial. 

This  action  was  brought  by  the  plaintiff  to  procure  an  abso- 
lute divorce. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Quincy  Van  Voorhis  for  appellant.  There  was  no  evidence 
to  support  the  affirmative  finding  of  the  jury  upon  issue  No.  1, 
which  involved  an  inquiry  as  to  the  commission  of  an  act  of 
adultery  '*  at  a  fence  near  the  high  bank  of  the  Genesee  river, 
on  a  road  sometimes  called  the  Old  Hooker  Road."  {Ileyde 
V.  Heyde,  4  Sandf .  692,  693  ;  Bish.  on  Mar.  &  Div.  604,  605  ; 
MitcheU  V.  Mitchell,  61 JST.  Y.  398,  408, 409 ;  Wood  v.  Wood,  2 
Paige,  108,  113 ;  Kane  v.  Kane,  3  Edw.  Ch.  389 ;  Codd  v. 


238  Lowi:nthal  v.  Lowknthal.  [Nov., 

Points  of  counsel.  [Vol.  157. 

Codd,  2  Johns.  Ch.  224 ;  Morrell  v.  Morrell,  1  Barb.  318 ; 
Germond  v.  Germond^  6  Johns.  Ch.  347.)  The  evidence  is 
insufficient  to  prove  an  act  of  adultery  on  the  part  of  the 
defendant.  {Pollock  v.  Pollock,  71  JST.  Y.  137 ;  Sieffeiia  v. 
SUffem,  33  N.  Y.  S.  E.  643  ;  Pfeiffer  v.  Pfeiffer,  27  N.  Y. 
S.  R.  567 ;  Ferguson  v.  Ferguson,  3  Sandf .  307 ;  Hart  v.  Hart, 
2  Edw.  Ch.  207 ;  Abb.  Tr.  Ev.  743 ;  Lawson  on  Presurap. 
Ev.  433;  Bish.  on  Mar.  &  Div.  §  278;  MoUer  v.  MoUer, 
115  N.  Y.  466  ;  ;S7nith  v.  Smith,  70  N.  Y.  S.  E.  217.)  The 
order  setting  aside  the  verdict  of  the  jury  upon  one  of  the 
issues  was  unauthorized.  (Tarhell  v.  Royal  Ex,  S.  Co,,  110 
N.  Y.  170,  181 ;  Wellington  v.  Moref/,  90  N.  Y.  656 ;  Vann 
V.  Bouse,  94  N.  Y.  407 ;  Tinson  v.  Welch,  51  N.  Y.  244 ; 
Jones  V.  Jones,  71  Hun,  519 ;  McCarthy  v.  McCarthy,  143 
N.  Y.  235.)  The  court  was  asked  to  charge  the  jury  that  a 
divorce  should  not  be  granted  without  evidence  which  is,  after 
careful  scrutiny,  satisfactory,  and  can  command  the  confidence 
of  a  careful  and  prudent  and  cautious  judge  or  jury.  The 
exception  to  the  refusal  so  to  charge  was  both  valid  and  meri- 
torious. {Moller  V.  3f oiler,  115  N.  Y.  468;  People  v.  Fitz- 
gerald, 156  N.  Y.  253.) 

David  Hays  for  respondent.  The  questions  put  on  cross- 
examination  relating  to  the  Hooker  road  were  proper.  {For- 
rest V.  Forrest,  25  N.  Y.  501,  510 ;  Vermilyea  v.  Palmer,  52 
N.  Y.  471 ;  1  Greenl.  on  Ev.  §  101,  note ;  1  Taylor  on  Ev. 
§  517;  1  Whart.  on  Ev.  §  252;  Van  Name  v.  Van  Nams, 
49  Hun,  264 ;  People  ex  rel.  v.  Roosevelt,  16  App.  Div.  364, 
376 ;  Egan  v.  Gordon,  65  Minn.  505 ;  Hahn  v.  Penney,  62 
Minn.  116 ;  Kniffen  v.  McConnell,  30  N.  Y.  285.)  The  order 
setting  aside  the  jury's  answer  to  the  13th  question  was 
proper.  (Code,  §  721,  sub.  12 ;  §§  723,  907,  970,  1757 ;  2 
Bish.  on  Mar.  &  Div.  §  801 ;  Forrest  v.  Forrest,  25  N.  Y. 
501,  506  ;  Clark  v.  Mosher,  107  N.  Y.  118 ;  Acker  v.  Ldand, 
100  :N.  Y.  5 ;  Lynch  v.  M,  E,  R.  Co.,  129  X.  Y.  274 ;  Roe  v. 
Roe,  14  Hun,  612;  McCarthy  v.  McCarthy,  143  N.  Y.  235, 
239,  240 ;  Bohlen  v.  M.  E,  R.  Co,,  121  X.  Y.  546  ;  Hodgkins 
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V.  Mead,  119  N.  Y.  166, 172 ;  Dalrymple  v.  Williaim,  63  N. 
Y.  361 ;  Emerson  v.  Bleakley,  5  Abb.  [N.  S.]  350,  366 ; 
Lavelle  v.  Corrignio,  86  Hun,  135,  141.)  A  direction  for 
judgment  upon  motion  at  Special  Term  was  proper.  {Ilara- 
7no7ul  V.  Morgan,  101  N.  Y.  179,  186, 187 ;  Acker  v.  Leland, 
109  N.  Y.  5, 11 ;  Eaton  v.  Wells,  82  N.  Y.  576, 580 ;  Bridger 
V.  Weeks,  30  N.  Y.  328.) 

BARTLErr,  J.  The  plaintiff  has  recovered  a  judgment  of 
absolute  divorce  against  the  defendant,  and  on  this  appeal  it 
is  attacked  upon  several  grounds. 

It  is  first  urged  4hat  there  is  no  evidence  to  support  the 
affirmative  finding  of  the  jury  upon  the  issue  of  adultery. 

Tlie  learned  General  Term  have  found  against  this  conten- 
tion upon  conflicting  evidence,  and  this  court  is  bound  by 
their  decision. 

It  is  further  insisted  that  the  trial  judge  erred  in  admit- 
ting proof  on  the  part  of  the  plaintiff  that  the  river  bank, 
adjacent  to  the  west  end  of  the  old  Hooker  road,  had  a  reputa- 
tion as  being  a  rendezvous  of  persons  for  immoral  purposes. 

The  act  of  adultery  charged  in  the  complaint  and  found 
by*  the  jury  was  committed  in  the  city  of  Rochester,  at  or 
near  a  fence  on  the  north  side  of  the  old  Hooker  road,  near 
the  high  bank  of  the  Genesee  river,  between  the  hours  of  five 
and  seven  o'clock  on  the  first  or  second  Saturday  evening  in 
November,  1890. 

The  old  Hooker  road  extends  from  St.  Paul  street  to  the 
river,  and  the  plaintiff  having  introduced  evidence  tending  to 
prove  the  act  of  adultery  under  the  circumstances  referred 
to,  the  defendant  placed  a  witness  upon  the  stand,  who  was 
allowed  to  testify  to  an  alleged  state  of  facts  calculated  to 
cast  more  or  less  of  doubt  or  improbability  upon  the  plain- 
tiff's case. 

Among  other  things,  he  stated  there  was  an  electric  hght  in 
St.  Paul  street  directly  opposite  the  Hooker  road ;  that  there 
were  elm  trees  along  the  Hooker  road ;  that  the  leaves  were 
off  the  trees  at  the  time  in  question ;  that  the  branches  were 
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a  certain  height  above  the  ground,  and  that  the  electric  light 
would  illuminate  the  Hooker  road  for  a  considerable  distance. 

TUe  plaintiff's  counsel,  when  cross-examining  this  witness, 
asked  him  two  questions,  which  were  answered  over  the  objec- 
tions and  exceptions  of  defendant,  as  follows : 

"  Q.  Did  that  road  during  that  time  have  a  reputation  in 
that  vicinity  ? 

"  A.  It  never  had  that  reputation  to  my  knowledge." 

It  is  to  be  observed  that  the  question  is  exceedingly  indefi- 
nite, but  if  it  is  to  be  assumed  it  sought  to  show  that  this  road 
was  frequented  by  men  and  women  habitually  for  immoral 
purposes,  the  answer  was  in  the  negative  and  wholly  in  the 
defendant's  favor. 

The  other  question  was  then  propounded : 

"  Q.  I  will  ask  you  the  same  question  with  reference  to  the 
land  lying  adjacent  to  the  road  and  towards  the  river,  as  to 
whetlier  it  had  a  reputation  as  being  a  rendezvous  for  persons 
for  immoral  purposes  ? 

"A.  I  would  have  to  answer  that,  yes." 

If  this  last  question  be  regarded  as  incompetent  and  imma- 
terial on  the  ground  that  it  relates  to  land  lying  outside  of  the 
road,  defendant  was  not  prejudiced,  as  no  proof  was  offei;ed 
that  she  had  visited  the  adjacent  premises. 

We  are  of  opinion  that  the  questions  do  not  disclose  error 
that  should  reverse  the  judgment.  We  refrain  from  express- 
ing any  opinion  as  to  the  right  to  prove  the  reputation  of 
a  general  locality  as  a  trysting  place  for  immoral  purposes. 

The  remaining  points  on  this  appeal  relate  to  the  practice 
adopted  by  the  trial  judge. 

The  Code  of  Civil  Procedure  provides  that  if  the  answer  in 
an  action  for  divorce  puts  in  issue  the  allegation  of  adultery, 
the  court  must,  upon  the  application  of  either  party,  or  it 
may,  of  its  own  motion,  make  an  order  directing  the  trial,  by 
jury,  of  that  issue  (section  1757). 

The  defendant  asked  for  a  jury  trial  under  this  section,  and 
the  counsel  for  plaintiff  subsequently  submitted  to  the  court 
fourteen  questions  to  be  submitted  to  the  jury,  and  it  was  so- 
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ordered.  The  first  twelve  questions  charged  the  defendant 
with  twelve  distinct  acts  of  adultery ;  the  thirteenth  question 
dealt  with  the  subject  of  plaintiff's  connivance,  and  the  four- 
teenth with  the  subject  of  plaintiff's  condonation. 

In  his  charge  the  trial  judge  instructed  the  jury  that  the 
only  question  for  them  to  consider  was  the  first  one,  which 
related  to  the  act  of  adultery  alleged  to  have  been  committed 
in  the  old  Hooker  road,  and  if  they  were  satisfied  by  a  fair 
preponderance  of  evidence  that  it  was  proved,  then  the  ques- 
tion was  to  be  answered  yes,  and  all  the  other  thirteen  ques- 
tions were  to  be  answered  no. 

The  jury  followed  these  instructions. 

After  the  verdict  was  rendered,  it  was  discovered  that 
through  inadvertence  a  mistake  had  been  made  in  framing 
the  thirteenth  question.  It  should  have  read :  "  Were  such 
'  acts  of  adultery,  or  any  of  them,  committed  with  the  consent,' 
connivance,  privity  or  procurement  of  the  plaintiff?" 

The  mistake  consisted  in  using  the  word  ^^tvithout^^ 
instead  of  ^^with^^-  and  the  negative  answer  to  the  question, 
under  the  instructions  of  the  court,  was  a  formal  finding  of 
connivance  on  the  part  of  the  plaintiff. 

The  plaintiff  thereupon  moved  that  the  answer  of  the  jury 
to  the  thirteenth  interrogatory  be  set  aside  and  disregarded, 
on  the  grounds  that  the  question  therein  contained  was  not 
embraced  in  the  issues  raised  by  the  pleadings,  and  that  it  was 
answered  in  the  negative  by  direction  of  the  court  through 
inadvertence  and  contrary  to  the  intention  of  the  court  and 
jury  ;  also  on  the  further  ground  that  there  was  no  evidence 
at  the  trial  to  support  a  negative  answer  to  this  question,  and 
that  the  plaintiff  have  judgment  for  the  relief  demanded  in 
the  complaint. 

The  court  granted  an  order  setting  aside  the  answer  to  the 
thirteenth  interrogatory,  and  directed  judgment  to  be  entered. 

The  appellant  insists  that  two  distinct  errors  in  practice  were 
committed  by  granting  this  order. 

It  is  first  argued  that  there  was  a  mistake  in  the  substance 
of  the  verdict  and  not  merely  in  the  manner  or  form  of  rendcr- 
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ing  it,  which  put  it  beyond  the  power  of  the  court  to  correct 
upon  motion. 

The  soundness  of  this  proposition  depends  upon  the  issues 
submitted  to  the  jury  under  the  pleadings. 

The  answer  is  a  general  denial,  and  the  only  issue  raised  by 
the  pleadings  was  that  of  adultery.  This  court  has  recently 
held  that  the  allegations  of  the  complaint,  in  an  action  for 
divorce,  that  the  adultery  charged  was  without  the  connivance 
of  plaintiff,  and  that  he  has  not  voluntarily  cohabited  witli 
the  defendant  since  discovery  of  the  fact,  are  inserted  to  avoid 
the  necessity  for  an  affidavit  under  rule  73  of  the  Supreme 
Court  in  case  of  defendant's  default,  and  that,  in  the  event  of 
the  action  being  litigated,  connivance,  condonation  and  other 
matters  set  forth  in  rule  73  and  section  1758  of  the  Code  must 
each  be  pleaded  as  an  affirmative  defense.  {McCarthy  v. 
McCarthy,  143  N.  Y.  235.) 

In  the  case  at  bar  neither  the  general  denial  of  the  answer, 
nor  the  interrogatories  framed  for  the  jury,  i*aised  any  issue 
other  than  that  of  adulterv. 

The  defendant  neither  pleaded  connivance  as  an  affirmative 
defense,  nor  did  she  offer  proof  on  such  issue. 

It,  therefore,  follows  that  the  trial  judge  properly  granted 
the  motion  to  strike  out  the  answer  of  the  jury  to  the  thirteenth 
interrogatory. 

This  brings  us  to  the  remaining  question  of  practice,  whether 
the  trial  judge  had  the  power,  this  being  a  suit  in  equity,  to 
order  a  judgment  for  the  relief  demanded  in  the  complaint, 
instead  of  making  findings  and  conclusions,  or  filing  a  decision 
stating  the  grounds  upon  which  the  issues  were  decided  as 
required  by  section  1022  of  the  Code. 

The  General  Term  seems  to  have  held  that  defendant's 
appeal  from  the  judgment,  instead  of  making  a  motion  for 
alleged  irregularity  in  respect  to  the  order  for  judgment, 
amounts  to  a  waiver. 

The  learned  court,  however,  uses  this  language :  "  The  plain- 
tiff's attorney  may  deem  it  necessary  to  obtain  from  the  trial 
court  a  decision  and  file  it,  with  a  view  to  completely  perfect 
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the  judgment ;  and  whether  or  not  the  defendant  may  or  not 
thereupon  tile  exceptions  and  take  another  appeal  from  the 
judgment,  it  is  not  now  necessary  here  to  inquire." 

We  are  of  opinion  that  the  trial  judge  was  authorized  to 
order  judgment  as  he  did,  and  that  no  decision  under  section 
1022  was  necessary  or  permissible,  where  the  sole  issue  pre- 
sented to  the  jury  was  that  of  adultery,  and  a  jury  trial  had 
been  demanded  by  defendant. 

Section  1757,  to  which  reference  has  already  been  made, 
provides  that  the  court  must  send  the  issue  of  adultery  to  a 
jury  upon  the  application  of  either  party.  This  issue  is  not 
framed  in  equity  and  sent  to  a  jury  to  enlighten  the  conscience 
of  the  court,  but  is  one  where  the  party  demanding  it  is 
entitled,  by  express  provision  of  law,  to  a  trial  by  jury,  whose 
finding  is  conclusive  unless  the  verdict  is  set  aside  or  a  new 
trial  is  granted.     (Code  Civil  Procedure,  §  970.) 

A  suit  for  divorce  being  in  equity,  there,  doubtless,  have 
been  cases  where  the  answer  set  up  affirmative  defenses,  and 
the  only  issue  sent  to  a  jury  was  that  of  adultery. 

If  in  such  a  case  the  other  issues  were  tried  in  equity,  it 
would  be  the  proper  practice  to  return  the  finding  of  the  jury 
on  the  issue  of  adultery  to  the  Special  Term,  it  being  con- 
clusive on  that  court,  and  a  decision  should  then  be  filed  as  to 
all  the  issues  under  section  1022  of  the  Code. 

We  have  considered  the  other  points  discussed  by  the  appel- 
lant, but  find  no  reversible  error. 

The  judgment  and  orders  appealed  from  should  be  affirmed, 
without  costs. 

All  concur. 

Judgment  and  orders  affirmed. 
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KioHARD  Hannigan,  Respondent,  v.  The  Lehigh  and  Hudson 
BivEB  Railway  Company,  Appellant. 

1.  Neolioence  —  Railkoad  —  Drawheads.  It  is  not  the  duty  of  a 
railroad  company  to  so  equip  its  cars  and  trains  that  the  drawheads  thereon 
shall  not  come  in  contact  when  cars  are  being  coupled. 

2.  Meeting  op  Drawheads  in  Coupling  Cars — Ordinary  Risk  op 
Brakeman'b  Service.  When  the  evidence  in  an  action  by  a  railroad 
brakeman  to  recover  damages  from  the  company  for  a  personal  injury 
sustained  in  coupling  cars  shows  that  the  meeting  of  drawheads  is  an 
ordinary  incident  of  coupling  cars  and  a  condition  to  be  expected  when  a 
coupling  is  made,  it  must  be  deemed  an  ordinary  risk  of  his  service^ 
assumed  by  the  brakeman. 

8.  Absence  op  Deadwoods  not  Proximate  Cause  op  Injury. 
Assuming  that  a  railroad  company  was  negligent  in  using  a  car  upon 
which  there  were  no  deadwoods,  still  their  absence  cannot  be  deemed  the 
proximate  cause  of  an  injury  sustained  by  a  brakeman  through  the  draw- 
heads  coming  together  in  coupling  the  car,  so  as  to  justify  a  recovery  on 
that  ground,  where  practically  all  the  evidence  in  the  case  is  to  the  effect 
that  the  function  of  deadwoods  is  not  to  prevent  drawheads  from  coming^ 
together,  and  at  most  there  is  a  mere  scintilla  of  evidence  to  the  contrary. 

Hannigan  v.  Lehigh  <fc  Hudson  River  R.  Co.,  91  Hun,  300,  reversed. 

(Argued  October  24,  1898  ;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  24,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  ar 
new  trial. 

This  action  was  to  recover  for  personal  injuries  alleged  to 
have  been  caused  by  the  defendant's  negligence.  The  allega- 
tions of  the  complaint  were  that  the  defendant  furnished  for 
the  use  of  the  plaintiff  a  freight  car  with  broken,  defective, 
unusual,  unsafe  and  dangerous  coupling  appliances,  in  that 
such  appliances  were  mismatched,  uneven  and  entirely  useless 
and  inadequate  for  the  purposes  for  which  they  were  placed 
in  use  by  the  defendant,  and  that  it  negligently  and  carelessly 
permitted,  used  and  maintained  the  same.  The  answer  con- 
tained a  general  denial. 
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At  tlie  close  of  the  plaintiff's  evidence,  the  defendant 
moved  for  a  nonsuit  upon  the  grounds :  ^^Firat^  that  the  acci- 
dent which  caused  the  plaintiff's  injury  was,  under  the  circum- 
stances of  this  case,  a  risk  which  he  assumed  as  an  employee 
of  this  defendant,  and  for  which  the  defendant  is  not  liable ; 
second^  that  there  is  no  evidence  of  negligence  on  the  part  of 
the  defendant  which  caused  the  accident  to  the  plaintiff  on 
this  occasion ;  thirds  that  no  negligence  or  omission  of  duty 
on  the  part  of  the  defendant  has  been  shown."  That  motion 
was  denied,  and  the  defendant  excepted.  When  the  evidence 
was  finally  closed,  the  defendant  again  renewed  its  motion  for 
a  nonsuit  upon  the  grounds  already  stated,  and  also  upon  the 
further  ground  that  the  violation  of  the  rule  requiring  the  use 
of  coupling  sticks  was  contributory  negligence  on  the  part  of 
the  plaintiff  and  prevents  a  recovery  by  him.  That  motion 
was  also  denied,  and  the  defendant  excepted. 

At  the  time  of  the  accident  the  plaintiff  was  a  brakeman 
and  had  been  in  the  employ  of  the  defendant  about  three 
months.  His  work  was  upon  freight  trains  running  between 
Phillipsburg  and  Maybrook.  The  accident  occurred  at  about 
seven  o'clock  on  the  morning  of  December  5, 1893,  at  Hudson 
Junction.  The  train  arrived  there  at  about  that  hour.  The 
plaintiff  uncoupled  the  engine  and  tender  from  the  head  car  of 
the  train,  so  that  it  might  take  a  fresh  supply  of  water  from 
the  tank  or  crane  at  that  place.  The  engine  was  then  run 
back  to  the  train,  and  while  coupling  the  tender  to  the  car  the 
plaintiff's  hand  was  caught  between  the  drawheads  and  injured. 
There  were  no  deadwoods  upon  the  car  to  which  the  tender 
was  being  coupled. 

The  plaintiff  gave  evidence  to  the  effect  that  if  there  had 
been  double  deadwoods  upon  the  car  to  which  the  tender  was 
coupled  his  injury  would  not  have  occurred,  and  that  cars  in 
common  use  ordinarily  have  double  deadwoods.  Still,  it  is 
manifest  from  all  the  evidence  in  the  case  that  the  purpose  of 
deadwoods  is  not  to  prevent  the  drawheads  from  coming 
together,  and  that  in  many,  if  not  most  cases,  the  drawheads 
come  in  contact  before  the  bumpers  meet.     The  plaintiff  upon 
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hie  cross-examination  testified  :  "  These  drawheads  are  between 
the  bumpers  on  the  car  and  the  engine.  They  extend  from 
either  end  of  the  car.  They  are  attached  to  a  bar  that  runs 
back  under  the  sill  of  the  car.  At  the  end  of  these  draw- 
heads  there  is  a  sort  of  a  spring  so  that  when  the  drawheads 
strike  there  is  a  spring  to  the  car  that  way  that  relieves  it. 
That  is  what  is  called  slacking  the  train.  In  the  case  of  cars, 
when  you  are  called  upon  to  couple  them,  the  drawheads  and 
bumpers  come  together  at  the  same  time  about.  They  will 
strike  and  this  spring  will  give  and  then  the  bumpers  will 
come  together.  As  a  general  thing  the  bumpers  will  gener- 
ally come  together  first,  but  they  just  strike  so  as  to  give  an 
opportunity  to  the  brakeman  to  insert  the  link."  Upon 
examination  by  his  own  counsel  he  farther  testified :  ^'  The 
bumpere  generally  strike  first  on  some  of  the  cars ;  sometimes 
the  drawheads  and  bumpers  strike  about  together.  When  the 
bumpers  strike  first  the  drawheads  cannot  come  together  at 
all." 

The  plaintifTs  witness  Drake  also  testified  :  "  In  coupling 
cars  there  is  some  cars  that  the  drawheads  come  together  first 
and  others  the  bumpers  comes  together  first.  In  cars  where 
the  drawheads  come  together  first,  sometimes  the  bumpers 
touch  afterwards ;  the  most  of  them  will ;  if  the  cars  are  struck 
pretty  hard  the  bumpers  will  come  together.  When  they  are 
struck  hard  the  drawheads  strike  first,  and  then  the  bumpers 
come  together  with  great  force,  and  when  they  come  down 
slowly  the  drawheads  strike  and  the  bumpers  do  not,  if  they 
don't  strike  very  hard.  They  may  strike  very  light,  though. 
If  they  strike  very  light  it  depends  upon  what  cars  they  are, 
whether  the  drawheads  touch  when  the  connection  is  made, 
and  the  bumpera  do  not  strike  at  all.  Thei-e  is  a  great  diflFer- 
ence  in  cars  and  there  is  a  difference  in  drawheads  and  a  dif- 
ference in  the  size  of  bumpers,  and  there  is  also  a  difference 
in  the  length  of  drawheads.  It  is  a  fact  that  some  of  them 
project  further  from  the  front  of  the  car  than  others.  There 
is  a  variation  of  a  couple  of  inches  I  should  think.  I  cannot 
tell  how  far  they  ordinarily  project  in  front  of  the  bumper. 
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In  some  cases  tliey  go  farther.  I  would  not  say  two  or  three 
inches ;  not  that  far.  It  is  very  seldom  that  you  see  one  two 
inches.  I  never  noticed  whether  tliey  project  two  or  three 
inches  in  front  of  the  bumpers.  I  can't  tell  whether  they  do 
come  that  far  or  not.  It  is  a  fact  when  the  drawheads  are 
struck  they  are  pushed  back  under  the  car  if  there  are  no 
bumpers  there.  Whether  there  are  bumpers  there  or  not 
they  go  back,  and  they  can  be  thrown  forward." 

Therefore,  it  is  apparent  from  the  evidence  of  the  plaintiflE, 
as  well  as  that  of  the  defendant,  that  the  coming  together  of 
the  drawlieads  is  an  ordinary  incident  of  coupling  cars  whether 
there  are  deadwoods  on  the  cars  or  not.  Indeed,  the  proof 
shows  that  the  cars  of  various  railroads  are  not  equipped  with 
deadwoods  at  all. 

John  G,  Milburn  and  John  J.  Beattie  for  appellant.  No 
negligence  on  tlie  part  of  the  defendant  was  shown.  {Gott- 
lieb  V.  iV^.  Y.,  Z.  K  <&  IF.  li.  R,  Co.,  100  N.  Y.  466,  467 ; 
Goodrich  V.  N,  T.  C,  cfe  //.  li,  H,  li.  Co,,  116  JST.  Y.  403 ; 
Eclall  V.  JV,  K  li.  li,  Co,,  18  App.  Div.  216 ;  Sisco  v.  Z.  dk 
II,  H.  li,  Co,,  145  N.  Y.  296 ;  Pauley  v.  S,  G.  (&  Z.  Co,, 
131  N.  Y.  90,  98.)  It  is  a  risk  incident  to  a  brakeman's  work 
that  his  hand  may  be  caught  between  the  drawheads  in  the  act 
of  coupling.  {Crown  v.  Orr,  140  N.  Y.  450 ;  4  Am.  &  Eng. 
Ency.  of  Law,  420.)  The  absence  of  the  bumpers  was  appar- 
ent to  the  plaintiflF,  and  he  assumed  the  risk  incident  to  the 
coupling  he  attempted  to  make.  (Thomp.  on  Neg.  1008 ; 
Crown  V.  Orr,  140  N.  Y.  450 ;  Williams  v.  D,,  Z.  cfe  TT.  E. 
a.  Co,,  116  K  Y.  628;  De  Forest  v.  Jewett,  88  N.  Y.  264; 
Appel  V.  B,,  N,  Y,  dk  P,  R,  Co,,  111  N.  Y.  550 ;  Cahill  v. 
Hilton,  106  N.  Y.  518;  Powers  v.  N,  Y,,  L,  E,  cfe  IF.  R. 
R,  Co,,  98  N.  Y.  277-280;  Arnold  v.  D,  cfc  U,  C,  Co,,  125 
N.  Y.  15 ;  Beacli  on  Cont.  Neg.  §  138 ;  Fenjuson  v.  Coal 
Co,,  4  N.  Y.  S.  R.  423 ;  Kohn  v.  McXulta,  147  U.  S.  238  ; 
Mich,  Cent,  R,  li,  Co,  v.  Sinithson,  45  Mich.  220;  Chicago, 
etc,,  R.  li,  Co.  V.  Curtis,  71  N.  W.  Rep.  42 ;  Railway  Co, 
V.  Black,  SS  111.  112;  Tattle  v.  I),,  G,  IL  d&  M,  Ry,,  122 
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U.  S.  189.)  The  defendant  violated  the  rule  requiring  him  to 
use  a  stick  in  coupling,  and  it  was  error  to  leave  the  question 
to  the  jury  whether  the  rule  was  an  operative  rule.  {Co?*- 
coran  v.  Z>.,  Z.  cfe  IF.  R.  It,  Co,,  126  N.  Y.  673 ;  Wolsey  v. 
R.  R.  Co,,  33  Ohio  St.  227 ;  Sutherland  v.  T,  (&  B,  R,  R, 
Co,,  125  N.  Y.  737 ;  La  Croy  v.  N,  Y,,  Z.  E,  <&  W,  R,  R. 
Co,,  132  N.  Y.  570.) 

Lewis  E,  Carr  and  John  W.  Lyon  for  respondent.  The 
defendant  was  negligent  in  furnishing  for  the  use  of  theplain- 
tiflf  a  car  with  a  broken  and  defective  coupling  appliance. 
{Ilynea  v.  McDermott,  91  N.  Y.  451 ;  Baird  v.  Mayor,  etc, 
96  X.  Y.  567 ;  Von  Wien  v.  S,  V,  cfe  iV^.  I^is,  Co,,  118  N. 
Y.  94 ;  Green  v.  Fortier,  80  N.  Y.  640 ;  Maher  v.  C,  P.,  N. 
cfe  E,  R,  R,  R,  Co,,  67  N.  Y.  52-55 ;  Goodrich  v.  N,  Y.  C 
cfe  //.  R,  R,  R,  Co,,  116  N.  Y.  403 ;  Gottlieb  v.  N,  Y,,  L, 
E,  cfe  W,  R,  R,  Co,,  100  N.  Y.  462 ;  Afillott  v,  N,  Y,  cfe  N, 
E,  R,  R,  Co,,  46  K  Y.  S.  R.  145 ;  139  N.  Y.  642 ;  De  Kay 
v.  iT.  Y,,  Z.  E,  cfe  W,  R,  R,  Co,,  102  N.  Y.  666.)  The  use 
of  a  car  with  its  bumpers  broken  off  and  the  spring  out  of  the 
drawhead,  broken  and  gone,  is  not  one  of  the  risks  which 
plaintiff  assumed.  {Lawless  v.  Co?i?i,  R,  Ry.  Co,,  136  Mass. 
1 ;  4  Am.  &  Eng.  Ency.  of  Law,  428.)  The  rule  of  the 
defendant  requiring  its  employees  to  make  couplings  with  a 
stick  was  inoperative,  and  the  plaintiff  was  not  guilty  in  any 
event,  the  coupling  being  one  that  could  not  be  made  with  a 
stick.  {Hayes  v.  B,  cfe  Z>,  Mfg,  Co,,  41  Ilun,  407;  Suther- 
Und  V.  T,  cfe  B,  R,  R,  Cb.,  125  N.  Y.  737;  La  Croy  v.  N, 
Y,,  Z.  E,  cfe  W,  R,  R,  Co,,  132  N.  Y.  570.)  All  questions 
of  fact  were  submitted  to  the  jury  for  its  disposition  under 
proper  instructions  by  the  trial  court,  and  no  error  was  com- 
mitted which  calls  for  a  reversal  here.  {Ellis  v.  jV".  Y,,  L, 
E,  cfe  IF.  R.  R,  Co.,  95  ^.  Y.  546  ;  Gottliel  v.  N,  Y,,  L,  E, 
cJ&  TF  R,  R,  Co,,  100  N.  Y.  462.) 

Martin,  J.     The  first  proposition  contended  for  by  the 
plaintiff  is  that  it  was  tlie  duty  of  the  defendant  to  furnish 
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cars  equipped  with  deadwoods  which  would  prevent  the  draw- 
heads  from  coming  in  contact  when  a  coupling  w^as  being 
made.  It  is  apparent  from  the  evidence  in  tliis  case  that  the 
purpose  of  deadwoods  is  not  to  prevent  the  drawheads  from 
coming  togctlier,  but  they  are  placed  upon  cars  for  quite  a  dif- 
ferent purpose. 

The  single  question  presented  upon  this  appeal  is  whether 
it  is  the  duty  of  a  raih'oad  company  to  so  equip  its  cars  and 
trains  that  the  drawlieads  tliereon  shall  not  come  in  contact 
when  cars  are  being  coupled.  This  court  has  several  times 
considered  the  purpose  of  drawheads  and  held  that  it  was  neg- 
ligence for  a  railroad  company  to  use  cars  where  the  draw- 
heads  would  not  come  in  contact.  {Gottlieb  v.  iV\  y.,  Z.  £^. 
<fe  W.  li.  It,  Co.,  100  N.  V.  462 ;  Goodrich  v.  N.  Y,  C,  ilk 
IL  R,  R,  R,  Co,,  116  N.  Y.  398.)  In  the  case  at  bar  it  has  been 
held  that  it  was  negligence  to  use  a  car  where  the  drawheads 
w^ould  meet. 

We  think  the  evidence  shows  quite  clearly  that  the  meet- 
jug  of  the  drawheads  is  an  ordinary  incident  of  coupling 
cars  and  a  condition  to  be  expected  when  a  coupling  is 
made,  and  was,  therefore,  one  of  the  ordinary  risks  of  the 
service  in  which  the  plaintiff  was  engaged.  His  employment 
was  necessarily  hazarduous,  and  when  he  entered  it  he  assumed 
all  the  risks  and  perils  of  the  service  and  those  that  were 
known  to  him  or  were  apparent  to  ordinary  observation. 
That  one  of  the  risks  which  he  assumed  was  the  danger  of 
injury  from  the  meeting  of  drawheads  when  coupling  cars, 
there  can,  under  the  evidence,  be  no  doubt.  Indeed,  it  is  a 
matter  of  common  knowledge  that  drawheads  to  cars  are  liable 
to  and  ordinarily  do  come  in  contact  when  cars  are  being 
coupled,  and  that  a  risk  of  injury  therefrom  exists  whenever 
a  brakeman  is  performing  that  service.  Therefore,  under  the 
evidence,  it  is  obvious  that  the  plaintiff's  injury  arose  from  a 
cause  which  was  included  in  the  risks  which  he  assumed. 

But  it  is  said  tliat  the  defendant  was  negligent  in  using  a 
car  upon  which  there  were  no  deadwoods.  If  that  were 
assumed,  still  the  plaintiff  could  not  recover  unless  he  proved 
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that  their  absence  was  the  cause  of  his  injury.  When  we 
look  at  the  record,  we  find  that  practically  all  the  evidence  in 
the  case  is  to  the  effect  that  the  function  of  deadwoods  is  not 
to  prevent  drawheads  from  coming  together,  and  at  most 
there  is  but  a  mere  scintilla  of  evidence  to  the  contrary. 
Under  those  circumstances,  this  court  would  not  be  justified 
in  holding  that  the  plaintiff's  injury  was  the  result  of  the 
defendant's  omission  to  place  deadwoods  upon  the  car  in 
question.  As  was  said  by  this  court  in  Iliidsofi  v.  R.^  W,  <& 
O.  a,  R.  Co,  (145  N.  Y.  408,  412):  "Where  the  evidence 
which  appears  to  be  in  conflict  is  nothing  more  than  a  mere 
scintilla,  *  *  *  this  court  will  still  exercise  jurisdiction 
to  review  and  reverse  if  justice  requires."  Applying  that 
rule,  it  is  evident  that  the  absence  of  deadwoods  on  the 
defendant's  car  was  not  the  proximate  cause  of  the  plaintiff's 
injury,  and  hence  he  could  not  properly  recover  upon  that 
ground. 

It  is  true,  as  claimed  by  the  plaintiff,  that  he  testified  upon 
the  trial  that  the  drawhead  in  the  car  was  loose  and  broken^ 
and  that  "the  spring  was  out  of  the  drawhead  —  out  of  the 
car."  This  was  the  only  evidence  in  the  case  which  tended 
to  sustain  the  allegations  of  the  complaint  that  the  coupling 
appliances  were  broken  or  defective.  But  we  find  no  evidence 
in  the  record  to  show,  or  which  even  tends  to  show,  that  the 
plaintiff's  injury  in  any  way  resulted  from  that  cause. 

It  is  at  least  problematical  if  the  plaintiff  sufficiently  estab- 
lished his  freedom  from  contributory  negligence  to  justify  the 
submission  of  the  case  to  the  jury.  It  appears  from  his  own 
testimony  that  it  was  "  perfectly  light "  when  he  uncoupled 
the  tender  from  the  car ;  that  he  saw  the  drawhead  and  could 
see  the  link.  It  must,  therefore,  have  been  sufficiently  light 
.when  he  undertook  to  recouple  them  to  see  the  absence  of  the 
deadwood  if  he  had  looked,  so  that  if  its  absence  was  the 
cause  of  his  injury  he  could,  by  the  use  of  ordinary  prudence 
and  reasonable  care,  have  discovered  it,  and  was  negligent  in 
not  doing  so.  But  it  is  doubtful  if  that  question  is  before  us^ 
as  there  is  no  exception  which  clearly  raises  it. 
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But,  independently  of  tlie  question  of  contributory  negli- 
gence, we  are  of  the  opinion  that  the  court  erred  in  denying 
the  plaintiff's  motion  for  a  nonsuit,  and  that  for  that  reason 
the  judgment  should  be  reversed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed,  etc. 


John   Perry,  Respondent,  v.  John   C.  Rogers,  Appellant. 

1.  Master  and  Servant  —  Safety  op  Working  Place.  The  obliga- 
tion of  the  master  to  provide  a  reasonably  safe  place  for  his  servants  to 
work  in  does  not  oblige  him  to  keep  the  place  in  a  safe  condition  at  every 
moment  of  their  work  so  far  as  its  safety  depends  on  the  due  perform- 
ance of  that  work  by  them  and  their  fellow-servants. 

2.  Blasting  Bock  —  Temporarily  Dangerous  Working  Place  — 
Negligence  of  Fellow-servant.  When  the  employer  of  competent 
workmen  engaged  in  blasting  down  a  ledge  of  rock,  on  the  face  of  which 
they  necessarily  work,  has  provided  them  with  the  necessary  and  proper 
appliances  and  with  a  skillful  foreman,  the  removal,  from  a  spot  where  a 
blast  has  been  exploded,  of  threatening  overhanging  rock,  made  dangerous 
by  the  work,  before  undertaking  to  remove  the  blasted  rock  beneath,  is  an 
ordinary  incidental  detail,  as  to  which  the  employer  is  not  bound  to  direct 
a  workman,  but  which  may  be  properly  left  to  the  foreman;  and  if  the 
foreman,  on  sending  a  workman  to  clear  a  blasted  spot,  omits  to  remove 
or  to  notify  the  workman  to  remove  a  threatening  piece  of  rock  before 
working  directly  under  it,  he  is  in  that  respect  a  fellow-servant,  and  if 
the  piece  falls  and  injures  the  workman,  the  negligence,  if  there  is  any 
except  on  the  part  of  the  workman  himself,  is  that  of  the  foreman  as  a 
fellow -servant,  and  does  not  constitute  a  breach  of  the  employer's  duty. 

Perry  v.  Bogers,  91  Hun,  243,  reversed. 

(Argued  October  24,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Terra  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  7,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
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injuries  alleged  to  have  been  caused  by  the  negligence  of 
defendant  as  the  plaintiff's  employer. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  S.  Moore  for  appellant.  The  complaint  should 
have  been  dismissed  at  the  close  of  plaintiff's  case.  {McDu- 
gan  v.  N.  Y.  C,  (&  11.  B,  12.  R.  Co.,  10  Misc.  Rep.  337; 
Williains  V.  D.,  L.  cfe  W.  R.  R.  Co.,  116  N.  Y.  628;  Wright 
V.  N.  Y.  C.  R.  R.  Co..  25  N.  Y.  562 ;  Gibaoii  v.  E.  Ry.  Co., 
63  N.  Y.  449 ;  Deforest  v.  Jewett,  88  N.  Y.  264 ;  Sweeney  v, 
B.  Lib  J.  E.  Co.,  101  N.  Y.  520 ;  Rickey  v.  Taaffe,  105  N. 
Y.  26;  Buckley  v.  G.  P.  &  R.  M.  Co.,  113  N.  Y.  540; 
Crown  V.  Orr,  140  N.  Y.  450,  456 ;  Cullen  v.  Norton,  126 
X.  Y.  1 ;  Mancuso  v.  C.  C.  Co.,  87  Hun,  519  ;  Loughlin  v. 
State,  105  N.  Y.  163 ;  Keenan  v.  N.  Y.,  L.  E.  c6  W.  R.  R. 
Co.,  145  K  Y.  196;  Sherman  v.  R.  &  S.  R.  R.  Co.,  17  N. 
Y.  153.)  The  court  erred  in  cliarging  the  jury  that  '*the 
duty  of  the  master  is  to  provide  a  safe  place  in  which  to  per- 
form the  work  of  the  employment."  {Ilarley  v.  B.  C.  M. 
Co.,  142  N.  Y.  34 ;  Mlckee  v.  Wood  M.  M.  Co.,  77  Hun, 
562 ;  Butler  v.  Townsend,  126  N.  Y.  105.) 

F.  W.  CatUn  for  respondent.  There  was  sufficient  evidence 
of  defendant's  negligence  to  sustain  the  verdict.  {Sznchy  v. 
//.  C.  cfe  /.  Co.,  150  N.  Y.  219;  Ilazman  v.  //.  L.  <&  I.  Co., 
50  N.  Y.  53;  Pahiton  v.  N.  C.  R.  Co.,  83  N.  Y.  7;  Com. 
Bank  of  K.  V.  Pfiifer,  108  N.  Y.  242;  Union  P.  R.  R. 
Co.  V.  Jarvis,  10  U.  S.  App.  439;  Byrne  v.  B.  C.  R.  R.  Co., 
58  K  Y.  S.  R.  577 ;  27  N.  Y.  Supp.  126 ;  Bailey  v.  R.,  W. 
da  O.  R.  R.  Co.,  139  N.  Y.  302 ;  Buckley  v.  P.  II.  L  O.  Co., 
17  N.  Y.  S.  R.  436  ;  117  X.  Y.  645  ;  McCall  v.  Witherhee,  21 
Wkly.  Dig.  530;  103  N.  Y.  654;  Vanesse  v.  Catshurg,  etc., 
159  Penn.  St.  '^OZ-,  McGovern  v.  C.  V.  R.  R.  Co.,  123  N.  Y. 
280 ;  liranz  v.  Z.  /.  R.  Co.,  123  N.  Y.  1 ;  Stuber  v.  McEntee, 
142  N.  Y.  204 ;  Mickee  v.  Wood  M.  M.  Co.,  70  Hun,  456 ; 
Ilolden  V.  F.  R.  R.  Co.,  129  Mass.  268;  Mulcairns  v.  City, 
67  Wis.  24,  35,  36;  5  S.  &  R.  on  Neg.  §  203;  Burns  v. 
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MatthewSy  146  N.  Y.  386.)  Plaintiff  was  not  guilty  of  con- 
tributory negligence  as  matter  of  law,  nor  did  he  assume  the 
risks.  {Doyl  v.  Baird^  6  N.  Y.  Supp.  517.)  The  charge  of 
the  trial  judge  was  correct.  (Sciolina  v.  E,  P,  Co.^  7  App. 
Div.  417 ;  Adams  v.  /.  Nat  Bank,  116  N.  Y.  606 ;  Wells  v. 
Iliggim,  132  K  Y.  459,  464 ;  Wyman  v.  Hart,  12  How.  Pr. 
122.) 

Parker,  Ch.  J.  We  think  this  judgment  must  be  reversed, 
because  it  does  not  appear  that  the  injury  sustained  by  the 
plaintiff  was  due  in  any  degree  whatever  to  the  omission  of 
the  defendant  to  perform  any  duty  which,  as  master,  he  owed 
to  his  servant,  this  plaintiff.  The  learned  trial  judge  submit- 
ted the  case  to  the  jury  upon  the  theory  that  there  was  some 
evidence  tending  to  show  that  the  defendant  omitted  to  per- 
form the  duty  the  law  charges  upon  all  masters  of  furnishing 
a  reasonably  safe  place  in  which  the  servant  may  work.  But 
an  examination  of  the  evidence  will  show  that  it  furnishes  no 
support  whatever  to  this  view.  Let  us  examine  it.  In  July, 
1894,  the  defendant,  in  pursuance  of  a  contract  with  the  city  of 
New  York,  was  engaged  in  cutting  down  a  ledge  of  rock  on  the 
bank  of  the  Harlem  river,  work  necessary  to  be  done  in  order 
to  construct  the  speedway.  At  the  time  the  defendant  com- 
menced the  work  this  ledge  of  rock  rose  about  one  hundred 
feet  above  the  surface  of  the  water,  and  the  face  of  the  rock 
was  nearly  at  right  angles  with  the  river.  The  means  employed 
in  removing  this  rock  was  drilling  and  blasting.  The  work 
was  commenced  by  drilling  with  steam  drills  a  large  number  of 
holes  twenty  feet  deep  on  the  top  of  the  bank,  and  about  eight 
or  ten  feet  from  the  edgo.  In  these  holes  an  explosive  was 
placed,  and  the  explosion  resulted  in  shattering  the  rock  and 
throwing  out  most  of  the  fragments  for  a  space  of  about  thirty 
feet  in  length,  twenty  feet  in  depth,  and  from  eight  to  ten  feet 
in  width.  The  place  thus  cleared  out  was  called  a  bench. 
Upon  the  seat  of  the  bench  after  an  explosion  was  left  neces- 
sarily a  large  amount  of  stone,  both  fine  and  coarse,  and  about 
its  sides  and  back  would  sometimes  be  left  fragments  of  stone 
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that  had  been  partially  but  not  wholly  torn  from  their  resting 
places  by  the  force  of  the  explosion.  In  order  to  provide  a 
reasonably  safe  and  convenient  place  for  the  steam  drillers  to 
prosecute  their  work  requisite  to  the  blasting  out  of  a  bench 
still  lower  down,  it  became  necessary  to  clean  from  off  the 
bench  created  by  the  last  blast  the  stone  and  dirt  that  had  settled 
there  after  the  explosion,  and  men  were  required  to  climb  up  on 
the  bench  and  so  clean  it  off.  Down  at  the  bottom  of  the  cliff 
there  were  some  men  called  hand-drillers,  who  were  at  work 
making  openings  for  explosives  at  about  the  height  above  the 
river  required  for  the  foundation  of  the  speedway.  That  was 
the  principal  work  of  this  defendant,  but  he  was  also  required, 
when  called  upon  by  the  foreman,  to  do  the  work  of  a  mucker, 
a  name  given  to  those  who  shoveled  off  the  stone  and  dirt  that 
accumulated  on  the  benches  after  explosions.  On  the  19th 
day  of  July,  1894,  the  plaintiff  was  directed  by  one  Bundy, 
who  was  the  foreman  in  charge  of  the  men,  to  go  up  on  the 
bench,  which  was  then  about  forty  feet  above  the  roadway,  in 
company  with  Washington  and  Davis,  for  the  purpose  of 
cleaning  it  off.  While  the  plaintiff  was  thus  engaged  a  large 
stone  fell  out  of  the  wall,  at  a  place  six  or  seven  feet  above 
the  seat  of  the  bench,  struck  plaintiff's  leg  and  crushed  it  so 
badly  that  it  had  to  be  amputated  between  the  knee  and  the 
ankle. 

While  there  was  evidence  tending  to  show  that  the  plaintiff 
was  actually  prying  out  smaller  stones  that  constituted  the 
foundation  of  the  stone  that  fell  upon  him,  and  thus  it  was 
caused  to  fall  by  lus  own  act,  there  was  also  evidence  pointing 
in  the  other  direction,  and,  therefore,  we  must  assume  that  it 
fell  without  being  touched  by  the  plaintiff,  and  that  the  cause 
of  the  accident  was  a  blast  that  took  place  some  two  or  three 
days  previously.  At  that  time  the  master  was  not  present ;  a 
man  named  Ryan  was  the  superintendent  of  the  whole  work, 
and  Wilbert  Bundy  was  the  foreman  in  charge  at  this  point. 
Now  let  us  see  what  are  the  master's  duties.  He  must  pro- 
vide a  reasonably  safe  place  in  which  the  servant  may  prose- 
cute his  labors  —  not  a  "  safe  place,"  as  the  learned  court  said 
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in  charging  the  jury.  The  law  is  reasonable  and  does  not 
require  impossibilities,  and  work  along  any  part  of  the  face 
of  this  precipice  of  6ne  hundred  feet  in  height  could  not  in 
the  very  nature  of  things  be  in  a  safe  place.  In  addition  to 
the  dangers  of  the  situation,  there  were  those  incident  to  the 
use  of  high  explosives,  which  were  required  to  throw  out  such 
large  quantities  of  rock.  The  master  could  not  provide  a 
place  other  than  the  precipice  itself  in  which  to  prosecute  this 
vork ;  the  next  step  was  to  furnish  proper  appliances,  and  it 
is  conceded  that  he  did  so ;  his  third  duty  was  to  employ  com- 
petent and  skillful  men  to  work  with  this  plaintiff  in  the  dis- 
charge of  the  hazardous  employment  in  which  all  were  engaged, 
and  the  competency  of  the  other  servants  of  the  defendant  is 
not  at  all  questioned.  The  rules  referred  to  are  those  that 
point  out  the  duties  a  master  owes  to  a  servant  such  as  this 
plaintiff  was,  and  we  readily  see  it  has  not  been  made  to 
appear  that  the  defendant  failed  to  perform  any  duty.  But 
the  learned  trial  court  was  of  the  opinion  that  the  duty  of 
the  defendant  to  provide  a  reasonably  safe  place  for  his  work- 
men was  continuous,  so  that  in  every  change  in  the  surface  of 
this  great  ledge  of  rock,  whether  occasioned  by  blasting  out  a 
bench  or  shoveling  off  the  crushed  and  broken  stones,  the 
master's  duty  of  providing  a  reasonably  safe  place  for  his 
workmen  at  once  attached.  But  although  the  particular  act 
of  omission  or  commission  causing  the  injury  may  be  that  of 
a  fellow-servant,  for  whose  negligent  acts  the  master  is  not 
responsible  in  law,  as  the  master's  duty  cannot  be  delegated, 
the  respondent  contends  that  the  rule  is  in  effect  overborne  in 
such  a  case  as  this.  But  it  has  not  been  understood  to  be  the 
rule  in  this  state  that  in  the  performance  of  work  of  this 
character  the  master,  after  making  the  place  in  the  first 
instance  reasonably  safe  for  the  prosecution  of  the  work,  has 
any  duty  to  perform  other  than  in  the  furnishing  of  safe  appli- 
ances and  the  employment  of  competent  and  skillful  employees. 
Under  the  guise  of  an  application  of  the  rule  requiring  a 
master  to  furnish  a  reasonably  safe  place  for  his  servants  to 
work  in,  other  attempts  before  this  have  been  made  to  deprive 
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a  defendant  of  the  benefit  of  another  equally  well-settled  and 
just  rule  of  the  law  of  negligence,  that  a  party  shall  not  be  held 
responsible  to  a  servant  for  an  injury  oec^ioned  by  the  neglect 
of  a  competent  co-employee.  Such  an  attempt  was  made  in  the 
case  of  Af^mour  v.  Ilahn  (111  U.  S.  313) ;  but  it  was  there  held 
that  the  obligation  of  the  master  to  provide  a  reasonably  safe 
place  and  structure  for  liis  servants  to  work  upon  does  not 
oblige  him  to  keep  the  building  they  are  engaged  in  erecting 
in  a  safe  condition  at  every  moment  of  their  work  so  far  as 
its  safety  depends  on  the  due  performance  of  that  work  by 
them  and  their  fellow-servants.  The  facts  of  that  case  were 
briefly  these :  Carpenters  in  charge  of  a  foreman,  and  brick- 
layers all  employed  by  the  owner  through  his  superintendent, 
were  engaged  in  the  erection  of  a  building  with  a  cornice  sup- 
ported by  sticks  of  timber  passing  through  the  wall  (which 
was  thirteen  inches  thick)  projecting  sixteen  inches,  to  be 
bricked  up  at  the  sides.  When  the  wall  had  been  bricked  on 
a  level  with,  but  not  yet  over  the  timbers,  the  foreman  of  the 
carpenters  directed  two  of  them  to  take  a  joist  for  the  edge 
of  the  cornice  and  to  push  it  out  to  the  ends  of  the  projecting 
timbers.  In  so  arranging  the  joist  a  carpenter  stepped  on  the 
projecting  part  of  one  of  the  timbers  which  tipped  over, 
whereby  he  fell  and  was  hurt ;  a  recovery  was  not  allowed. 

In  Loiighlin  v.  State  of  New  York  (105  N.  Y.  159)  the 
plaintiff,  an  employee  of  the  state,  was  engaged  with  others 
under  the  direction  of  W.,  the  captain  of  the  state  boat,  in 
taking  clay  from  the  bank  and  loading  it  on  the  boat.  W.  so 
loosened  the  bank  of  overhanging  earth  that  it  fell  upon  the 
plaintiff  while  he  was  digging  under  it  and  injured  him.  It 
was  held  that  the  cause  of  the  injury  was  the  negligence  of 
the  captain,  who  was  a  co-servant,  and,  therefore,  the  stat€ 
was  not  liable. 

In  Ilussey  v.  Coger  (112  N.  Y.  614)  the  plaintiff's  intestate, 
who  was  in  the  service  of  the  defendant,  although  actually 
employed  by  the  superintendent,  was  engaged  in  the  making 
of  repairs  in  the  hold  of  a  vessel.  It  became  necessary  to 
uncover  a  hatchway  in  the  main  deck,  and  the  superintendent 
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directed  the  foreman  to  have  it  done ;  as  tlie  hatclies  were 
lieavy  two  men  were  sent  up  to  do  the  work  and  a  third 
approached  with  the  intention  of  assisting,  but  the  superin- 
tendent, without  waiting  for  liim,  directed  one  of  the  employees 
to  remove  the  hatchway ;  he  lifted  one  end  and  pulled  the 
other  from  its  resting  place,  when  it  was  wrested  from  iji8 
hands,  striking  the  plaintiff ;  the  holding  was  that  the  master 
had  not  omitt^id  the  performance  of  any  duty ;  that  he  had 
provided  a  skillful  and  competent  man  to  superintend  the 
work,  a  sufficient  force  with  all  necessary  means  and  appli- 
ances to  perform  it,  and  a  safe  place  free  from  inherent  dan- 
gers in  which  to  carry  it  on,  and  that  he  was  not  chargeable 
with  the  consequences  if  the  place  for  work  was  made  danger- 
ous only  by  the  carelessness  and  neglect  of  a  fellow-servant 
or  for  the  negligent  manner  in  which  the  servants  used  the 
tools  and  materials  furnished  them  for  their  work.  This  case 
is  clearly  within  the  decision  of  this  court  in  the  case  of  Ci/l- 
len  v.  Xortoa  (126  X.  Y.  1).  In  that  case  the  place  uf 
employment  was  a  quarry  under  ground,  from  which  rock 
was  being  taken  to  be  used  in  the  matiufacture  of  cement. 
This  rock  was  excavated  by  means  of  blasting,  in  the  perform- 
ance of  which  work  holes  were  drilled  in  the  rock  and  subse- 
quently explosives  inserted.  After  a  blast  It  was  found  by  the 
foreman  in  charge  that  one  of  the  charges  had  not  exploded  ; 
a  further  examination  showed  that  the  fuse  was  unconsumed, 
but  he  omitted  to  remove  it  and  put  the  plaintiff's  intestate  at 
work  drilling  about  thirty  feet  distant.  Shortly  afterwards 
the  fuse  caught  fire  and  the  charge  exploded,  causing  (\-s 
death.  There  the  question  was  presented  and  decided  whether 
the  master  was  chargeable  with  neglect  of  duty,  in  that  the 
quarry  was  not  a  safe  place  to  work  in  at  the  moment  of  the 
explosion.  It  was  held  that  the  defendant  discharged  his  duty 
when  he  furnished  a  quarry  which  was  at  that  time  as  safe  a 
place  to  work  in  as  quarries  generally  are,  and  certainly  free 
from  the  dangerous  substance  which  subsequently  caused  the 
accident ;  and  this  court  also  held  that,  having  performed  this 
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dnty  and  selected  a  competent  and  skillful  foreman  and 
co-employees,  the  master's  duty  had  been  performed,  and  he 
was  not  liable  for  the  manner  in  which  the  persons  so  employed 
should  themselves  perform  their  work.  The  court  pointed 
out  that  the  manner  of  performance  of  each  of  the  various 
details  of  the  work,  by  which,  as  a  whole,  it  is  conducted, 
rests  necessarily  upon  the  intelligence  of  the  servants  intrusted 
with  it.  Said  the  court :  ^*  It  can't  be  that  every  time  a  blast 
was  exploded  and  the  men  came  back,  the  manner  of  their 
distribution  for  work  was  a  duty  of  the  master,  and  that  the 
order  of  a  foreman,  mistakenly  or  negligently  given,  must  be 
regarded  as  the  order  of  the  master  in  fulfilling  a  duty  to  fur- 
nish a  safe  place  to  work  in." 

So  in  this  case  the  master  furnished  everything  that  he  was 
obliged  to,  including  competent  employees  and  a  skillful  fore- 
man, and  if  there  was  any  negligence  on  the  part  of  any  one 
other  than  the  plaintiff,  it  was  that  of  the  foreman  in  omitthig 
to  give  the  plaintiff  notice  to  pry  off  the  piece  of  rock  that  fell 
and  hit  him,  instead  of  going  to  work  directly  under  it ;  but 
in  this  omission  he  was  not  acting  in  place  of  the  master ;  it 
was  an  ordinary  detail  of  the  work  in  which  the  plaintiff,  the 
foreman  and  the  others  were  engaged.  They  were  to  clean  off 
this  bench  and  make  it  a  safe  and  convenient  place  for  the 
steam-drillers  to  work,  and  it  necessarily  included  the  removal 
from  the  sidewalls  of  loosened  fragments  of  rock  that  threat- 
ened to  fall ;  but  this  the  plaintiff  apparently  did  not  think 
of  doing,  nor  did  it  occur  to  the  foreman  that  there  was 
danger,  or,  if  it  did,  he  omitted  to  speak  about  it.  In  that 
omission  he  may  have  been  negligent,  but  it  was  the  negli- 
gence of  a  fellow-servant,  although  in  the  performance  of  the 
work  he  was  the  plaintiff's  foreman,  for  it  was  not  the 
master's  duty  to  tell  the  plaintiff  to  take  down  threatening 
fragments  of  stone,  made  dangerous  by  the  plaintiff  or  his 
co-employees,  before  working  under  them,  or  to  take  them 
down  for  him.  It  formed  one  of  the  many  details  of  the 
work  incident  to  the  removal  of  this  rocky  cliff,  which  the 
defendant  had  a  right  to  intrust  to  a  skillful  foreman  and 
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competent  workmen,  after  providing  them  with  the  necessary 
and  proper  machinery,  appliances  and  tools. 

The  cases  to  which  we  have  referred  have  been  lately 
approved  in  Mc  Campbell  v.  C,  S,  Co.  (144  N.  Y.  552)  and 
KiiMner  v.  Weber  (151  N.  Y.  417-422). 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur,  except  O'Brien,  Bartlett  and  Vann,  JJ., 
dissenting. 

Judgment  reversed,  etc. 


167    259 
159      99 

Haskell  B.  Warren,  an  Infant,  by  Edward  P.  Coyne,  his      ..^  ™oJn 
Guardian  ad  Litem,  and  Edward  P.  Coyne,  as  General      167    419 
Guardian  of  said  Infant,  Appellants,  v.  The  Union  Bank 
OF    Rochester  and   Gilman  II.   Perkins,   Kespondents, 
Impleaded  with  Holmes  B.  Stevens. 

1.  Guardian  and  Ward  —  ReIiATion  of  Trust.  The  relation  between 
a  general  guardian  and  his  infant  ward  is  that  of  trustee  and  cestui  que 
trust. 

2.  Carrying  on  Bubinebs.  A  general  guardian,  as  such,  has  no  right 
or  authority  to  carry  on  a  business  in  the  name  of  his  ward  and  employ 
therein  the  capital  or  credit  of  the  latter,  even  where  he  simply  continues 
the  business  of  a  testator. 

8.  Breach  op  Trust.  If  a  general  guardian,  in  the  absence  of  an 
express  and  sufficient  authority,  embarks  the  property  of  his  ward  in 
busiftess,  he  is  guilty  of  a  breach  of  his  trust,  and  such  unlawful  employ- 
ment of  the  property  constitutes  a  dev.istarit  of  the  trust  estate. 

4.  Trust  PYnds  in  Hands  of  Third  Persons.  Trust  funds  invested 
by  a  trustee  in  the  hands  of  third  persons  who  have  knowledge  of  their 
character,  still  remain  impressed  with  the  obligation  of  the  trust  in  the 
hands  of  the  holder,  and  are  subject  to  be  reclaimed  and  restored  to  the 
trust  fund. 

5.  Contract  as  to  Trust  Property.  It  is  beyond  the  power  of  a  trus- 
tee to  bind  the  estate  he  represents  to  any  use  of  its  funds  by  a  contract 
with  third  parties  who  have  knowledge  of  the  character  of  the  property 
transferred,  e.xcopt  in  the  ordinary  and  iLsual  course  of  administration  of 
the  trust  and  in  furtherance  of  its  object. 

6.  Individual  Debt  of  Gi:ardian.  If  a  general  guardian,  without 
authority,  carries  on  a  business  with  the  property  and  uj)on  the  credit  of 
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Lis  ward,  resulting  in  losses  and  consequent  indebtedness  to  third  parties, 
sucli  indebtedness  must  be  regarded  as  the  individual  debt  of  the  guardian. 

7.  Mortgaging  Infant's  Real  Estate  —  Vacation  of  CoLLrsivE 
Proceeding  and  Mortgage.  A  mortgage  upon  an  infant's  real  estate, 
obtained,  through  the  forms  of  law,  in  pursuance  of  a  collusive  agreement 
between  the  infant's  general  guardian  and  the  guardian's  own  creditor, 
the  purpose  and  result  of  which  were  to  substitute  the  property  of  the 
infant  for  the  debt  of  the  guardian  and  to  deprive  the  infant  of  his  prop- 
erty without  sufficient  consideration  and  for  their  own  benefit,  is  properly 
set  aside,  in  the  hands  of  the  creditor,  by  an  action  in  equity  at  the  suit  of 
the  infant,  attacrking  the  proceeding  by  which  leave  to  mortgage  was 
obtained  from  the  court. 

8.  Complaint  for  Relief  from  Proceeding  Affected  with  Fraud 
—  Characterization  of  Acts  not  Necessary.  Where  the  complaint 
in  an  action  in  equity  to  vacate  a  proceeding  to  mortgage  an  infant's  real 
estate  alleges  acts  on  the  part  of  the  defendants  which  necessarily  lead  to 
the  legal  conclusion,  independently  of  the  motive  of  the  actors,  that  the 
proceeding  was  accomplished  through  fniud  practiced  by.them  upon  both 
the  court  and  the  infant,  it  is  not  necessary,  in  order  to  state  a  cause  of 
action,  that  the  acts  should  be  alleged  in  terms  to  be  fraudulent. 

9.  Proceeding  to  Mortgage  Infant's  Real  Estate  —  Absence  of 
Jurisdictional  Facts.  Where  the  petition,  proofs  and  all  the  papers  in 
a  proceeding  under  the  statute  (Code  Civ.  Pro.  g  2348)  show,  without  dis- 
pute or  contradiction,  that  its  sole  purpose  is  to  mortgage  the  property  of 
an  infant  to  pay  the  debt  of  another,  and  there  is  no  proof  or  claim  that 
the  pe*"sonal  property  and  income  of  the  infant  are  insufficient  for  the  pay- 
ment of  all  his  own  debts  and  for  the  necessary  education  of  himself  and 
family,  but,  on  the  contrary,  the  proof  tends  to  show  that  they  are  suffi- 
cient, the  court  does  not  acquire  jurisdiction  to  direct  his  property  to  be 
mortgaged. 

10.  Jurisdiction  in  Statutory  Proceeding.  Although  the  court  in 
which  a  proceeding  to  mortgage  an  infant's  real  estate  is  instituted  is  one 
of  general  jurisdiction,  its  jurisdiction  in  respect  to  such  proceeding  is 
nevertheless  special  and  limited,  and  wholly  dependent  upon  the  statute  ; 
and  no  presumption  can  be  indulged  in^its  favor. 

11.  Direct  Attack  upon  Proceeding,  Including  Mortgage.  The 
fact  that  an  action  seeks  to  have  the  mortgage  upon  an  infant's  real  estate, 
as  well  as  the  whole  proceeding  in  which  its  execution  was  directed,  set 
aside  does  not  render  the  action  a  collateral,  instead  of  a  direct,  attack 
upon  the  proceeding. 

13.  EquiTABLE  Claim  by  Guardian.  Ah  equitable  claim  on  the  part 
of  a  general  guardian  against  his  infant  ward  furnishes  no  basis  for  the 
maintenance  of  a  statutory  proceeding  to  mortgage  the  infant's  real  estate. 

13.  Vacation,  by  Orkunal  Action  in  Equity,  op  Adjudication  in 
Proceeding  to  Mortgage.  A  court  of  equity  has  the  right  to  entertain 
an  original  action  by  an  infant,  directly  attacking  an  adjudicated  proceed- 
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ing  to  mortgage  his  real  estate,  and  has  power  to  set  aside  the  adjudica- 
tion and  the  mortgage,  when  the  allegations  and  proofs  are  to  the  effect 
that  the  proceeding  was  the  result  of  a  collusive  agreement  between  the 
defendants,  being  his  former  general  guardian  and  the  holder  of  the  mort- 
gage, to  obtain  his  property  to  pay  a  debt* of  the  guardian  to  the  holder 
of  the  mortgage  and  that  their  action  was  in  fraud  of  his  rights,  and  no 
rights  of  a  bona  fide  purcha.ser,  without  notice,  are  involved, 
Wan^en  v.  Union  Bank  of  Rochester,  28  App.  Div.  7,  reversed. 

(Argued  October  25,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  6,  1898,  upon  an  order  reversing  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term,  and  granting  a  new  trial. 

Tins  action  was  to  set  aside  proceedings  to  mortgage  certain 
real  estate  of  the  infant  plaintiff,  inchiding  the  mortgage  as 
a  jmrt  of  such  proceeding.  The  mortgage  was  executed  on 
behalf  of  the  infant  by  his  special  guardian  appointed  in  that 
proceeding,  was  payable  to  Gihnan  H.  Pci-kins,  and  by  him 
assigned  to  the  Union  Bank  of  Rochester.  It  was  made  to 
secure  the  sum  of  $25,000,  and  was  upon  the  real  property 
described  in  the  complaint.  The  i)roceeding  was  instituted 
in  the  Supreme  Court  by  Holmes  B.  Stevens  as  general 
guardian  of  the  infant. 

At  the  commencement  of  this  action  the  plaintiff  Warren 
was  under  fourteen  years  of  a^^e,  and  resided  with  Ifis  niotlier 
in  the  citv  of  Rochester.  In  Februarv,  1895,  and  for  several 
years  before,  he  was  the  owMierin  fee  simple  and  in  possession 
of  the  premises  described  in  the  complaint,  upon  a  portion  of 
which  there  was  a  brewery  with  the  aj)pliances  for  manufac- 
turing beer  and  ale.  Prior  to  November  25, 1891,  Holmes  B. 
Stevens  was  the  general  guardian  of  the  person  and  proj)erty 
of  such  infant,  and  was  the  administrator  with  the  will 
annexed  of  Edward  K.  Warren,  who  died  seized  and  possessed 
of  the  real  property  in  question  and  who  was  the  grandfather 
of  the  infant.  For  some  time  prior  to  November  25,  18iU, 
the  defendant  Stevens,  as  such  administrator,  had  carried  on 
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upon  the  premises  the  business  of  a  brewer,  buying  and  sell- 
ing barley,  and  nMmitfftcturing  beer  and  malt  and  ale.  On 
that  day  the  accounts  of  Stevens  as  administrator  were  finally 
settled,  and  all  the  personal  property  used  in  connection  witli 
the  brewery  was  turned  over  by  him  as  administrator  to  him- 
self as  guardian  of  the  infant  plaintiff,  in  pursuance  of  a  decree 
of  the  Surrogate's  Court.  From  that  time  until  the  first  day 
of  July,  1893,  Stevens,  claiming  to  act  as  general  guardian  of 
the  infant,  conducted  upon  the  premises  the  business  of  a 
brewer,  buying  and  selling  barley  and  malt,  manufacturing 
beer  and  malt  and  ale,  selling  the  products  of  the  brewery  for 
cash  and  upon  credit,  and  buying  supplies  for  cash  and  upon 
credit  until  the  first  day  of  July,  1893.  He  then  sold  all  the 
personal  property  used  in  that  business  to  a  corporation,  and 
took  in  payment  its  stock  of  the  par  value  of  twenty-three 
thousand  dollars.  During  that  time  he  borrowed  money  of 
the  Union  Bank  which  he  used  in  the  business,  and  gave  notes 
therefor  signed  "  Haskell  B.  Warren,  b}'  Holmes  B.  Stevens, 
general  guardian,"  and  on  the  sixth  day  of  May,  1895,  he 
made  and  delivered  to  the  bank  a  promissory  note  of  that 
date  for  §25,431.90,  which  was  signed  in  the  same  manner. 
This  note  represented  the  money  and  interest  unpaid  thereon 
which  was  borrowed  by  Stevens  of  the  bank  while  carrying 
on  the  brewerv  business  between  the  twentv-fifth  of  November, 
1891,  and  the  first  of  July,  1893. 

In  the  month  of  February,  1895,  as  such  general  guardian, 
Stevens  presented  a  petition  to  the  Supreme  Court  setting  forth 
the  existence  of  the  indebtedness  to  the  bank  upon  such  note, 
alles^ed  that  it  amounted  to  twentv-four  thousand  five  hundred 
dollai*s  and  upwards;  that  the  bank  was  pressing  for  the  pay- 
ment of  it  and  tlireatoned  to  sue  therefor  unless  it  was  paid  ; 
that  the  real  property  of  the  infant  would  be  thus  sacrificed 
if  it  was  not  paid  ;  that  the  interests  of  such  infant  would  be 
])r()nK)ted  by  paying  the  debt  to  the  hank  ;  that  the  income  of 
the  infant  from  his  property  was  not  sufiicient  to  pay  that 
indebtedness,  and  that,  unless  the  money  could  be  raised  to 
pay  the  bank,  tlie  property  of  tlie  infant  would  be  sacrificed 
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to  pay  it.  It  was  then  alleged  that  William  S.  Kimball  had 
offered  to  loan  the  sum  of  twenty-five  thousand  dollare  upon 
the  property,  subject  to  the  existing  mortgage,  at  the  interest 
or  rate  of  six  per  cent  per  annum,  payable  quarterly,  the 
principal  to  be  paid  one  year  from  date,  and  the  petitioner 
Stevens  then  asked  that  the  real  estate  mentioned  might  be 
mortgaged  for  twenty-five  thousand  dollars  under  the  direction 
of  the  court. 

Such  proceedings  were  had  therein  that  the  attorney  for 
the  defendant  bank  was  appointed  the  special  guardian  of  the 
infant.  The  usual  order  of  reference  and  proceedings  before 
the  referee  were  had,  and  a  contract  was  made  between  the 
special  guardian  and  Kimball,  the  president  of  the  bank,  by 
which  it  was  agreed  that  a  mortgage  should  be  executed  to 
him-  by  the  special  guardian  upon  the  real  estate  described  in 
the  complaint  for  the  sum  of  twenty-five  thousand  dollars. 

While  the  proceedings  were  pending,  Kimball  died,  and  a 
new  agreement  was  made  between  the  special  guardian  and 
the  defendant  Perkins,  who  was  vice-president  and  a  director 
of  the  bank,  for  the  execution  and  delivery  of  a  mortgage  for 
the  same  amount.  The  referee  reported  that  it  would  be  for 
the  benefit  of  the  infant  to  mortgage  the  property  mentioned, 
for  the  reason  that  the  brewery  business  conducted  by  Stevens 
as  guardian  was  not  productive  and  resulted  in  loss ;  that  when 
the  business  was  transferred  to  the  corporation,  it  was  largely 
in  debt,  and  it  became  necessary  to  pay  those  debts  to  protect 
the  estate ;  that  a  large  sum  of  money  was  borrowed  of  the 
bank  upon  the  notes  of  Stevens  as  guardian,  aggregating 
twentv-f our  thousand  five  hundred  dollars:  that  the  bank  had 
called  in  such  loans  and  threatened  to  sue  the  notes  unless 
paid,  and  that  there  was  no  money  to  pay  the  same  unless  it 
could  be  realized  by  mortgaging  the  pro])erty  of  the  infant ; 
that  the  latt43r  had  no  funds  or  property  to  draw  upon  to  pay 
that  debt ;  that  Perkins  would  loan  twenty-five  thousand  dol- 
lars upon  the  proj)erty,  and  that  from  that  sum  should  be  paid 
the  amount  of  the  debt  due  the  Union  Bank,  so  far  as  the 
money  would  pay  the  same. 
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This  report  was  received,  and  the  special  guardian  was 
ordered  to  contract  for  mortgaging  the  infant's  property. 
Subsequently  he  reported  that  he  had  entered  into  an  oral 
agreement  to  mortgage  the  property  to  Perkins  for  twenty-five 
thousand  dollars.  He  was  then  directed  to  execute  the  mort- 
gage, and  from  the  twenty-five  thousand  dollars  firet  to  pay 
the  expenses  of  the  proceeding  which  amounted  to  $430.50, 
and  to  pay  the  remainder,  $24,669.50,  upon  the  note  of 
Stevens  held  by  the  Union  Bank.  Subsequently  the  special 
guardian  executed  and  delivered  to  Perkins  the  mortgage 
mentioned,  and  received  therefor  the  sum  of  twenty-five  thou- 
sand dollars  which  was  paid  as  directed  by  the  previous  order. 
Short! V  afterwards  Perkins  executed  and  delivered  to  the 
bank  an  assignment  of  the  mortgage,  and  the  bank  paid  him 
the  twentv-five  thousand  dollars  he  advanced. 

The  sole  purpose  of  the  proceeding  to  mortgage  the  infant's 
real  estate  was  to  discharge  Stevens'  indebtedness  to  the  bank, 
and  it  was  instituted  in  pursuance  of  an  agreement  ]>etween 
Stevens  and  the  ofticers  of  the  bank  to  secure  that  end.  Per- 
kins advanced  the  twenty-five  thousand  dollars  to  the  special 
guardian  under  an  agreement  with  Stevens  and  the  bank  that 
the  net  proceeds  thereof  should  be  applied  upon  the  debt  of 
the  bank  and  to  no  other  purpose,  and  that  the  bank  should 
refund  to  Perkins  the  money  paid  by  him  and  the  mortgage 
should  be  assigned  to  the  bank.  The  bank  received  the  assign- 
ment of  the  mortgage  with  full  knowledge  that  the  money 
paid  by  the  special  guardian  had  been  applied  upon  the 
indebtedness  of  Stevens  which  was  secured  by  his  notes,  and 
that  tlie  purpose  and  effect  of  the  proceeding  to  mortgage  the 
infant's  real  estate  was  to  secure  and  pay  the  individual  debt 
of  Stevens  to  the  bank  and  for  that  purpose  alone.  Nothing 
has  been  paid  upon  this  mortgage  since  its  execution  and 
delivery,  but  it  remains  an  apparent  lien  upon  the  real  prop- 
erty described. 

Charles  J,  Bissell  for  appellants.     The  complaint  states  a 
cause  of  action,  and  the  proper  and, •indeed,  tlie  only  remedy 


1898.]        Warren  v.  Union  Bank  of  Rochkster.  265 

N.  Y.  Rep.]  ^  Points  of  counsel. 

^  ■      I  ■  ■!■  ■      »  ^  —  ,m  ■  ■  —  I  ■  ■  ^       .—■-■■  ■  ■  -  -     — ■        t  '  '" 

available  to  the  infant  plaintiff  to  set  aside  the  mortgage  and 
the  proceedings  resulting  in  its  execution  is  by  action.  {Heed 
V.  McConnell,  133  N.  Y.  425 ;  N.  Y.  State  Const,  art.  Q,%^\ 
Code  Civ.  Pro.  §  217;  Cooper's  Equity  Plead.  88 ;  Richards 
V.  Tayleur^  1  P.  Wms.  137;  Daniel's  Ch.  Pr.  164;  Freem.  on 
Judg.  §  513  ;  Bank  of  United  States  v.  Richards^  8  Pet.  128  ; 
S<cvaffe  V.  CarroU,  1  Ball.  &  B.  548 ;  McLemore  v.  (7.,  St  L, 
ik  O.  R,  R,  Co.,  58  Miss.  514;  Loyd  v.  Malone,  23  111.  43; 
Kuchenbeiser  \.  Backart^  41  111.  172;  Loyd  v.  Kirkwood, 
112  111.  329 ;  Allison  v.  Drake,  145  111.  500 ;  Wright  v.  Mil- 
ler, 1  Sandf.  Ch.  103 ;  8  N.  Y.  9 ;  Losey  v.  Stanley,  147  N. 
Y.  560  ;  Matter  of  Price,  67  N.  Y.  231 ;  LefevrcY.  L(ftaway, 
22  Barb.  167 ;  2  Story  s  Eq.  Juris.  §§  1334,  1337 ;  N,  T,  TF. 
Co.  V.  GilfiUan,  124  N.  Y.  303 ;  Boynton  v.  Andrews,  63  N. 
Y.  93;  Whittlesey  v.  Delaney,  73  N.  Y.  571,  574,  575; 
Ooldsjnith  v.  Goldemith,  145  N.  Y.  313 ;  Delaney  v.  FaZ^n- 
^/«^,  154  N.  Y.  692;  ^yarner  v.  Blakeman,  4  Keyes,  487.) 
The  proceedings  leading  up  to  the  mortgage  and  the  mort- 
gage itself  were  properly  set  aside  by  the  judgment  of  the 
Special  Term,  upon  the  ground  that  the  proceedings  were  col- 
lusively  set  on  foot  and  conducted,  and  the  debt  for  which  the 
mortgage  was  given  was  not  the  debt  of  the  infant,  but  tliat  of 
another.  {Foster  v.  Fuller,  6  Mass.  58 ;  Schouler's  Dom.  Rel. 
464, 479 ;  Hooper  v.  Eyles,  2  Vern.  480 ;  McPherson  on  Infants, 
265, 271,  277 ;  Killick  v.  Flexley,  4  Bro.  C.  C.  161, 163  ;  Booth 
V.  Booth,  1  Beav.  125,  129;  Cothan  v.  West,  1  Beav.  380; 
Ryan  v.  Smith,  165  Mass.  303.)  Neither  the  petition  filed 
in  the  proceedings  to  mortgage  the  real  estate  of  the  infant, 
nor  the  proceedings  subsequently  had  thereon,  gave  the 
Supreme  Court  jurisdiction  to  direct  the  execution  of  the 
mortgage.  {Rogers  v.  Dill,  6  Hill,  415 ;  Matter  of  Turner, 
10  Barb.  552 ;  Baker  v.  Lorillard,  4  N.  Y.  257 ;  Onderdonk 
V.  Mott,  34  Barb.  106  ;  Ellwood  v.  Northrup,\^%  N.  Y.  172  ; 
Battell  \.  Torrey,  65  N.  Y.  294;  Code  Civ.  Pro.  §2348; 
Weinstock  v.  Levlson,  37  N.  Y.  S.  II.  561 ;  26  Abb.  N.  C. 
244;  20  Civ.  Pro.  Rep.  1.)  The  errors  and  omissions  appar- 
ent upon  the  face  of  the  proceeding  are  sufficient  of  them- 
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selves  to  warrant  setting  them,  as  well  as  the  mortgage,  aside. 
(Code  Civ.  Pro.  §§  2348,  2354 ;  Becker  v.  Sexton,  43  Hnn, 
593,  595;  Matter  of  Van  Buren,  13  N.  Y.  Supp.  261,  263; 
Buderas  v.  Inrnan,  20  Wkly.  Dig.  83 ;  Knickerhacker  v. 
De  Freest,  2  Paige,  304 ;  Matter  of  Hazard ,  9  Paige,  365 ; 
A,  Ins,  Co,  v.  Barnard,  26  Hun,  302;  Hardy  v.  Andrew, 
13  Civ.  Pro.  Rep.  413  ;  Matter  of  Lampinan,  22  Hun,  239; 
Matter  of  Valentine,  72  N.  Y.  184;  Ellwoodw  Northrvp, 
106  N.  Y.  172 ;  Stilwell  v.  Swarthout,  81  N.  Y.  109.)  The 
defendant  cannot  have  relief .  in  this  action  for  any  moneys 
which  upon  an  accounting  might  be  shown  to  be  properly 
chargAble  to  the  estate  of  the  infant.  {Heed  v.  McConneUy 
133  N.  Y.  425,  430 ;  Baird  v.  Mayor,  etc,,  96  N.  Y.  567, 602, 
603.) 

George  F,  Danforth  for  respondents.  The  judgment  of  the 
Special  Term  of  May  15,  1897,  vacating  the  mortgage  and 
annulling  the  proceedings  which  authorized  its  execution,  was 
erroneous.  {Godfrey  v.  Moser,  ^^^  N.  Y.  250 ;  Cmiklm  v. 
ISnider,  104  N.  Y.  641 ;  Heed  v.  McConnell,  133  N.  Y.  425  ; 
Black  on  Judg.  §  252 ;  Tooker  v.  A  rnoux,  76  N.  Y.  397 ; 
Pope  v.  T.  IL  a  M,  Co,,  107  X.  Y.  61-66.)  The  court  under 
whose  direction  the  mortgage  was  executed  had  competent 
jurisdiction  over  the  subject-matter,  and  over  the  parties ; 
power  to  entertain  the  ai)j)lication  to  mortgage  and  make  the 
order.  (Code,  §  2348.)  Thatorderis  conclusive  until  set  aside 
or  reversed ;  and  is  obligatory  upon  the  parties  who  have 
rights  depending  upon  the  same  matters  embraced  within  that 
proceeding.     {Ilyland  w,   Baxter^  ViS  X.    Y.  610;   Clai'ke  w 

Van  Surlay,  15  Wend.  436,  2(»  Wend.  365 ;  Dyett  v.  A\  A, 
C.  Co,,  20  Wend.  570 ;  A^oy^^.s  v.  Blakeman,  6  N.  Y.  567, 
580;  Randall  v.  Dusenhunj,  7  J.  cV  S.  174;  63  N.  Y.  645; 
Neu)  V.  NlcoU,  73  X.  Y.  181  ;  Wluitaker  Case,  4  Johns.  Ch. 
378;  2  R  S.   195,  §  179;  Code   Civ.    Pro.    §§  2348,  2360; 

Vilas  V.  Pa<je,  106  X.  Y.  439 ;  2  Perry  on  Trusts,  §  476 ; 

Van  Slyke  v.  Butih,  123  X.  Y.  50;  Thoinpson  v.  Tolmie,  2 
Pet.  [U.  S.]  15r>;  Voorhvi'H  \,  Jackson,  10  Pet.  449 ;  Blakeley 
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V.  Calder,  15  N.  Y.  617;  Shnpson  v.  Ilart^  1  Johns.  Ch. 
91-97 ;  Bateman  v.  Willoe^  1  Scli.  &  L.  201 ;  Ludlow  v. 
DaUj  1  Johns.  Cas.  16 ;  Mayor ^  etc.,  v.  Brady,  115  N.  Y.  616 ; 
StilweU  V.  Carpenter^  59  N.  Y.  423.)  The  trial  judge  should 
have  dismissed  the  complaint  as  requested  by  the  defendant's 
counsel.  (Code  Civ.  Pro.  §§  2348,  2358,  2360 ;  Ilyland  v. 
Baxter,  98  N.  Y.  610;  Van  Slyke  v.  Bush,  123  N.  Y.  50; 
Bailey  v.  Ryder,  10  N.  Y.  363  ;  Home  Ex.  Bank  v.  Eames,  1 
Keyes,  588 ;  KeUey  v.  Weatei'n,  2  N.  Y.  506  ;  Faure  v.  Mar- 
tin, 13  Barb.  394;  7  K  Y.  210-218;  Belknap  v.  Sealey,  14 
N.  Y.  143;  McClting  v.  Foshoxir,  47  Hun,  421 ;  Whittlesey 
V.  Delariey,  73  N.  Y.  571 ;  Goldsmith  v.  Goldsmith,  145  N. 
Y.  313  ;  A^w/ifA  V.  Nelson,  62  N.  Y.  286  ;  ^.  C.  Co.  v.  Dimock, 
90  N.  Y.  33 ;  TFarc?  v.  Town  of  Southjield,  102  N.  Y.  287 ; 
Ueiser  v.  Mayor,  etc.,  104  N.  Y.  68 ;  Mayor,  etc.,  v.  Brady, 
115  N.  Y.  599 ;  *y^/Z«^?<?ZZ  v.  Carpenter,  59  N.  Y.  423 ;  2  Abb. 
N.  C.  263 ;  VerpUnck  v.  Van  Buren,  11  Ilun,  328 ;  76  N. 
Y.  247;  KrekelerY.  Bitter,  62  N.  Y.  372-375;  Davouex. 
Fanning,  4  Johns.  Ch.  199  ;  Patch  v.  IFarrf,  L.  R.  [3  Ch.  A  pp. 
Ca«.]  203-226 ;  Clarke  v.  Ft^n  AS't^rtoy,  15  Wend.  436 ;  20 
AVend.  365.) 

Martin,  J.  It  is  obvious  that  the  sole  purpose  and  object 
of  the  proceeding  to  mortgage  the  infant's  real  estate  was  to 
obtain  about  twenty-live  thousand  dollars  with  which  to  pay 
the  debt  of  Holmes  B.  Stevens  to  the  defendant  bank.  It  is 
equall}'  apparent  that  the  proceeding  was  commenced  and 
continued  to  its  conclusion  and  that  the  assignment  of  the 
mortgage  to  the  bank  was  made,  under  and  in  pursuance  of 
an  agreement  between  the  officers  of  the  bank  and  the  gcMi- 
eral  guardian  that  the  real  estate  of  the  infant  should  be  mort- 
gaged to  secure  the  debt  of  the  former,  and  that  tlie  mortgage 
thus  obtained  should  be  substituted  as  security  for  and  in  place 
of  his  debt  to  the  bank. 

Stevens,  as  the  general  guardian  of  the  infant  plaintiff,  had 
no  right  or  authority  to  embark  in,  or  conduct  the  business 
of,  brewing,  or  the  purchase  and  sale  of  barley  or  other  mer- 
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cliandise  in  the  name  of  liis  ward,  and  employ  therein  the 
capital  or  credit  of  the  latter.  It  is  a  well-established  and 
elementary  principle  of  the  law  relating  to  the  rights  and  lia- 
hilities  of  trustees,  that,  in  the  absence  of  an  express  and 
sufRcient  authority  therefor,  the  employment  of  trust  prop- 
erty in  tmde  or  speculation,  or  in  manufacturing,  is  a  gross 
breach  of  trust  upon  the  part  of  the  trustee.  This  rule  applies 
even  where  he  simply  continues  the  business  or  trade  of  a  tes- 
tator. It  is  the  duty  of  a  trustee  to  close  up  the  trade  or  busi- 
ness; to  withdraw  the  funds  and  invest  them  in  proper  secu- 
rity at  the  earliest  convenient  moment.  (Perry  on  Trusts, 
§  454.) 

The  employment  by  trustees  of  the  property  or  credit  of 
an  infant  in  trade,  or  in  the  prosecution  of  manufacturing  or 
speculative  enterprises,  has  been  uniformly  condemned  as 
illegal,  and  constituting  a  devastavit  of  the  estate.  ( 117/- 
imrfUmj  v.  McKesso)),  103  N.  Y.  329,  336;  King  v.  Talhot^ 
40  N.  Y.  76,  00;  Fellows  v.  Lonyyor,  91  N.  Y.  82-1;  Wet- 
more  V.  Portei\  92  N.  X,  76.) 

Another  principle  fimly  established  by  the  cases  is,  that 
trust  funds  invested  by  trustees  in  the  hands  of  third  persons 
who  have  knowledge  of  their  character,  still  remain  impressed 
with  the  obligation  of  the  trust  in  the  hands  of  the  holder, 
and  are  8ul)ject  to  be  reclaimed  and  restored  to  the  trust  fund. 
( Wibnerding  v.  McKesson^  sujyra ;  Wetmore  v.  Porter^ 
^xipra  J  Rogers  v.  S(jui'res^9S  X.  Y.  49  ;  Clark  v.  Iloxighamy 
2  B.  &  C.  149 ;  Perry  on  Trusts,  §g  828,  832 ;  WilHams  on 
Executors,  801  ;  Field  v.  Sc/iiefelin,  7  Johns.  Ch.  150.) 

It  is  btn'ond  the  power  of  a  trustee  to  bind  the  estate  he 
represents  to  any  use  of  its  funds  by  contract  with  third  per- 
sons who  have  knowledge  of  the  character  of  the  property 
transferred,  except  in  the  ordinary  and  usual  course  of  admin- 
istration of  the  trust,  and  in  furtherance  of  its  object.  {Deo- 
lohtw  Op2)ermann^  111  N.  Y.  531,  538.) 

That  these  rules  apply  with  much  greater  force  where  a 
trustee  seeks  to  dispose  of  the  real  ]>roperty  of  his  cestui  que 
trust  who  is  an  infant  of  tender  years,  to  pay  losses  of  a  busi- 
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ness  carried  on  by  himself  without  any  semblance  of  authority, 
there  can  be  no  manner  of  doubt.  The  relation  which  existed 
between  Stevens  as  guardian  and  his  infant  ward  was  that  of 
trustee  and  cestui  que  trusL  Therefore,  the  debt  for  which 
the  real  estate  of  the  infant  was  mortgaged  was  not  the  debt 
of  the  infant  at  all,  but  was  the  debt  of  the  guardian,  for  which, 
so  far  as  the  record  discloses,  he  had  no  claim  against  the 
infant  or  his  estate  either  in  law  or  in  equity. 

This  transaction  plainly  and  correctly  stated  is,  that  Stevens 
was  individually  indebted  to  the  bank  in  the  sum  of  about 
twenty-live  thousand  dollars,  r'or  the  purpose  of  imposing  a 
liability  upon  the  property  of  the  infant  for  what  must  be 
regarded  as  his  own  debt,  and  to  relieve  himself  from*  its  bur- 
den, he  entered  into  an  agreement  with  his  creditor,  by  which 
it  was  agreed  that  a  proceeding  in  court  should  be  instituted 
to  secure  a  transfer  of  the  individual  debt  of  the  guardian  to 
the  property  of  tlie  infant,  and  thus  obtain  the  payment  of 
the  guardian's  debt  to  the  bank  from  the  infant,  who  was  in 
no  way  liable  therefor.  This  was  a  clear  and  palpable  fraud 
upon  his  rights.  The  guardian  was  guilty  of  a  breach  of  his 
trust  in  embarking  the  property  of  his  ward  in  business. 
When  it  proved  disastrous  he,  in  conjunction  with  his  creditor, 
sought  to  impose  the  consequences  of  his  own  disaster  upon 
his  infant  ward.  This  purpose  was  obvious.  It  is  equally 
manifest  that  the  bank  and  its  officers  must  have  understood 
that  the  purpose  of  the  proceeding  to  mortgage  was  to  wrong- 
fully deprive  the  infant  of  his  legal  rights  and  property. 
That  such  was  the  effect  of  the  transaction  is  clear,  and  it 
must  be  presumed  that  the  parties  who  conferred  and  acted  in 
concert  in  instituting  and  prosecuting  the  proceeding  intended 
the  natural  consequences  of  their  acts.  Therefore,  it  must  be 
regarded  as  conclusively  established  that,  in  pursuance  of  a 
plan  or  scheme  contemplated  and  agreed  upon,  the  officers  of 
the  bank  and  the  general  guardian  intended  to  substitute  and 
procured  the  property  of  the  infant  to  be  substituted  in  place 
of  the  debt  of  the  guardian,  and,  thus,  to  that  extent, 
defrauded  the  former  of  his  riglits  in  the  property. 
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It  was  the  plain  legal  duty  of  the  general  guardian  not  to 
waste  the  property  of  his  ward,  or  suflFer  it  to  be  wasted,  and 
above  all,  not  to  be  instrumental  in  effecting  its  loss.  It  was 
his  duty  to  protect  and  not  to  destroy.  Utterly  disregarding 
that  duty,  he  entered  into  an  agreement  with  his  own  creditor 
to  inaugurate  a  proceeding  which  \^oiild  necessarily  and  wrong- 
fully deprive  his  ward  of  his  property.  This  arrangement 
between  the  officers  of  the  bank  and  the  general  guardian 
amounted  to  collusion.  Collusion,  as  defined  by  Bouvier,  is, 
"  An  agreement  between  two  or  more  persons  to  defraud  a 
person  of  his  rights  by  the  forms  of  law  or  to  obtain  an  object 
forbidden  by  law."  Thus,  the  mortgage  was  secured  in  pur- 
suance of  a  collusive  agreement  between  the  defendants,  the 
purpose  of  which  was  to  deprive  the  infant  of  his  property 
without  sufficient  consideration  and  for  their  own  benefit. 
Having  entered  into  a  collusive  agreement  to  illegally  deprive 
the  infant  of  his  property,  in  furtherance  of  it  the  general 
guardian  alleged  in  his  verified  petition  that  unless  the  prop- 
erty of  the  infant  was  mortgaged  it  would  be  sacrificed,  and 
that  the  interests  of  the  infant  would  be  promoted  by  paying 
the  debt  to  the  bank.  The  guardian  in  no  way  apprised  the 
court  of  the  collusive  agreement  between  himself  and  the  offi- 
cers of  the  bank  or  that  the  debt  for  which  he  sought  to  mort- 
gage the  infant's  property  was  his  own  and  not  that  of  the 
infant.  On  the  other  hand,  he  employed  language  in  the 
petition  which  was  well  calculated  to  convey  the  idea  to  the 
court  that  the  debt  was  the  debt  of  the  infant,  although  that 
fact  was  not  directly  alleged. 

It  is  not  seriously  denied  by  the  respondents  that  the 
infant's  just  i-ights  have  been  imperilled  by  the  execution  and 
delivery  of  this  mortgage.  Nor  is  it  claimed  that  he  has  no 
remedy  for  the  injury  he  has  sustained.  Their  principal  con- 
tention is  that  a  court  of  equity  had  no  authority  in  this 
CAse  to  award  the  relief  to  which  the  infant  plaintiff  was  enti- 
tled. It  is  difficult  to  believe  that  a  court  of  equity  is  so 
impotent  or  its  arms  so  paralyzed  that  it  cannot  reach  out  and 
remedy  this  wrong.     More  than  twenty  years  since  this  court 
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declared  :  "  It  is  the  just  and  proper  pride  of  our  matured 
system  of  equity  jurisprudence  that  fraud  vitiates  every  trans- 
action ;  and,  however  men  may  surround  it  with  forms,  solemn 
instruments,  proceedings  conforming  to  all  the  details  required 
in  the  laws,  or  even  by  the  formal  judgment  of  courts,  a  court 
of  equity  will  disregard  them  all,  if  necessary,  that  justice  and 
equity  may  prevail."  (  Warner  v.  Blakemariy  4  Keyes,  487, 
507.) 

There  seems  no  doubt  of  the  general  power  of  a  court  of 
equity,  in  proper  cases,  in  one  suit  to  grant  relief  from  a 
decree  or  order  in  another,  either  by  a  bill  of  review,  or  by  a 
supplemental  bill  in  the  nature  of  a  review,  or  by  an  original 
bill.  The  general  grounds  upon  which  the  interposition  of  a 
court  of  equity  may  be  successfully  invoked  do  not  include 
cases  where  the  sole  ground  of  relief  is  that  the  former 
decision  was  contrary  to  equity  or  good  conscience.  While 
the  courts  of  England  and  of  this  country  have,  with 
great  uniformity,  refused  aid  in  all  cases  where  their  action 
would  involve  either  the  usurpation  of  appellate  juris- 
diction or  the  granting  of  a  second  opportunty  of  present- 
ing a  cause  upon  its  merits,  they  have,  upon  the  other  hand, 
invariably  extended  it  over  a  large  and  well-defined  class  of 
cases,  to  prevent  the  retention  of  an  unconscientious  advantage 
by  a  party  in  a  court  of  law  or  equity,  through  his  own  fraud 
or  through  some  excusable  mistake  or  unavoidable  accident  on 
the  part  of  his  adversary.  Where  it  appears  to  he  against 
conscience  to  execute  a  judgment,  which  the  injured  party 
could  not  have  prevented,  or  where  he  might  have  prevented 
it  except  for  fraud  or  accident,  unmixed  with  any  fault  or  neg- 
ligence of  himself,  a  situation  is  presented  which  will  justify  a 
court  of  equity  in  granting  the  necessary  relief.  Without  pur- 
suing this  subject  farther  to  ascertain  all  the  cases  in  which  a 
party  may  avail  himself  of  such  an  action  where  his  defense 
was  not  available  in  the  original  action,  or  he  was  without  fault 
on  his  part  prevented  from  asserting  it,  it  is  sufficient  for  the 
determination  of  this  case  that  the  rule  is  firmly  established 
that  a  judgment  of  either  a  legal  or  equitable  tribunal  may  be 
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vacated  by  a  court  of  equity  if  obtained  hy  fraud  or  collusion. 
{Smith  V.  NeUon,  62  N.  Y.  288 ;  Ward  v.  Town  of  South- 
field,,  102  N.  Y.  287 ;  PVeeman  on  Judgments,  cli.  22.) 

The  proposition  upon  which  the  respondents  rely  to  uphold 
the  judgment  of  reversal,  relates  to  methods  and  procedure 
rather  than  to  substantive  rights  or  existing  equities.  They 
contend  that  in  no  aspect  of  the  case  does  the  complaint 
herein  state  facts  sufficient  to  constitute  a  cause  of  action. 
Examining  it,  we  find  that  it  is  alleged  that  the  plaintiff  War- 
ren is  an  infant;  that  he  owned  real  estate  of  which  the 
brewery  and  mortgaged  property  constituted  a  part ;  that  the 
defendant  Stevens  carried  on  the  business  of  a  brewer  there, 
and  borrowed  money  as  general  guardian  of  the  infant  for 
that  purpose  ;  that  he  conducted  the  business  in  the  name  of 
the  infant  without  any  authority,  and  contracted  individual 
debts  at  the  Union  Bank  for  whicli  the  infant  was  in  no  wise 
liable ;  that  he  and  the  officers  of  the  bank  entered  into  an 
agreement  by  which  proceedings  to  mortgage  the  real  estate  of 
the  infant  were  to  be  undertaken,  and  the  premises  mortgaged, 
for  the  purpose  of  discharging  the  indebtedness  of  the  guar- 
dian, and  for  no  other  purpose  ;  that  in  pursuance  thereof  the 
general  guardian  as  sucli  presented  to  the  court  a  petition,  set- 
ting forth  such  indebtedness  as  the  debt  of  the  estate,  and 
praying  that  the  real  estate  of  the  infant  might  be  mortgaged 
for  its  payment ;  that  upon  that  petition  proceedings  were  had 
Willie! I  resulted  in  a  mortgage  upon  the  infant's  real  j>ropcrty 
to  seciwe  tw^enty-five  thousand  dollars,  and  interest,  and  that 
themonevs  secured  therebv  were  employed  to  pav  theex])ense8 
of  that  proceeding  and  the  debt  of  the  guardian  ;  that  the 
mortgage  was  given  and  the  money  was  paid  for  those  pur- 
poses and  those  alone,  and  that  in  pursuance  of  the  original 
agreement  between  them,  the  mortgage  w^a.s  assigned  to  the 
bank  with  full  know^ledge  in  l)Oth  the  mortgagee  and  assignee 
that  the  moneys  i)aid  to  the  special  guardian  were  obtained 
for  and  applied  to  the  indebtedness  of  Stevens. 

Thus,  the  complaint  shows  that  the  guardian,  as  trustee  of 
his  ward,  was  guilty  of  a  breach  of  his  trust,  tlierel)y  incurring 
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an  individual  liability  of  about  twenty-five  thousand  dollars. 
This  was  known  to  the  bank  and  its  officers.  Notwithstand- 
ing these  facts,  the  guardian  and  officers  of  the  bank  entered 
into  an  agreement  to  employ  the  processes  and  machinery 
of  the  court  to  mortgage  the  real  estate  of  the  infant  to  i)ay 
the  individual  debt  of  the  guardian.  This  was  a  fraud  upon 
the  court  as  well  as  upon  the  infant  and  his  rights.  We  think 
the  complaint  fully  sets  forth  all  the  wrongful  acts  of  the 
parties,  and  as  fully  states  a  cause  of  action  as  it  would  if  it 
had  charged  all  the  acts  thus  alleged  to  have  been  fraudulently 
and  wrongfully  performed.  The  Code  only  requires  a  plain 
and  concise  statement  of  the  facts  constituting  a  cause  of 
action.  That,  the  complaint  in  this  action  contained.  If  the 
acts  charged  were  wrongful  or  necessarily  fraudulent,  it  was 
not  essential  to  a  cause  of  action  that  they  should  be  charged 
as  having  been  wrongfully  or  fraudulently  performed.  The 
acts  charged  were  not  less  fraudulent  because  the  word  "  fraud  " 
or  "  fraudulent "  was  not  employed  by  the  pleader  in  character- 
izing them.     (  Warner  v.  Blakeman^  4  Keyes,  487.) 

Where,  as  in  this  case,  the  law  presumes  fraud  because  it  is 
the  necessary  consequence  of  the  acts  alleged,  and  they  carry 
in  themselves  inevitable  evidence  of  fraud,  independently  of 
the  motive  of  the  actor,  it  is  unnecessary  to  characterize  the 
acts  alleged  as  fraudulent  or  otherwise.  Whether  or  not  fraud 
exists,  is  a  conclusion  of  law  derived  from  facts  and  circum- 
stances. (9  Ency.  Plead.  &  Prac.  688  ;  Beach's  Mod.  Eq.  Juris. 
§  72.)  Therefore,  an  allegation  in  a  complaint  of  facts  from 
which  such  a  conclusion  necessarily  results  must  be  regarded 
as  sufficient.  In  Maker  v.  llihernia  Ins,  Co,  (67  N.  Y.  200) 
there  was  no  specific  allegation  of  mistake  of  facts,  but  facts 
were  averred  in  the  complaint  showing  that  the  parties  were 
mistaken  as  to  the  effect  of  the  language  employed,  and  it  was 
held  that  this  was  a  sufficient  allegation  to  justify  a  reforma- 
tion of  the  contract.  In  Whittlesey  v.  Delaney  (73  N.  Y. 
575)  the  facts  substantially  as  proved  upon  the  trial  and  found 
by  the  court  were  averred  in  the  complaint,  although  the  pre- 
cise and  particular  charge  of  fraud  as  a  ground  of  relief  was 
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not  specifically,  and  iu  terms,  put  forth.  It  was  there  held 
that  it  was  not  necessary  to  employ  the  word  "fraud"  or 
"fraudulent"  in  order  to  characterize  the  transaction  or 
specify  the  ground  of  relief.  We  think  the  general  doctrine 
of  these  cases  is  applicable  here,  and  that  the  absence  of  the 
word  "fraud"  or  "collusion"  does  not  render  the  averments 
of  the  complaint  less  sufficient  to  constitute  a  cause  of  action 
for  the  fraud  or  collusion  of  the  defendants  to  deprive  the 
infant  of  his  property.  In  the  language  of  Judge  Finch, 
"  Calling  names  does  not  alter  facts."  We  are  of  the  opinion 
that  the  respondents'  claim  that  the  complaint  was  insufficient 
cannot  be  sustained. 

Moreover,  as  the  proof  in  the  case  established  all  the  facts 
set  out  in  the  complaint,  we  think  it  was  amply  sufficient  to 
justify  the  Special  Term  in  setting  aside  the  mortgage  and 
proceedings  to  mortgage  the  infant's  real  estate  upon  the 
ground  that  they  were  procured  by  the^  fraud  and  collusion  of 
tlie  defendants. 

Tlie  question  whether  the  court  before  which  the  proceed- 
ing to  mortgage  was  instituted  acquired  jurisdiction  to  grant 
the  order  directing  the  mortgage  or  to  confirm  the  action  of 
the  special  guardian  in  making  it,  is  also  presented.  The  jur- 
isdiction of  a  court  to  direct  the  execution  of  a  mortgage  upon 
an  infant's  real  estate  is  derived  wholly  from  the  provisions  of 
the  Code  of  Civil  Procedure  relating  to  that  subject.  (Tit.  7, 
art.  4,  ch.  17.)  It  can  only  be  exercised  in  such  cases,  under 
such  circumstances  and  in  the  manner  in  which  the  statute 
directs.  Section  2348  of  the  Code  specifically  points  out  the 
cases  in  which  the  real  property  of  an  infant  may  be  sold,  mort- 
gaged or  leased.  The  first  is,  "  Where  the  personal  property, 
and  the  income  of  the  real  property,  of  the  infant,  *  *  * 
are,  together,  insufficient  for  the  payment  of  his  debts,  or  for 
the  maintenance  and  necessary  education  of  himself  and  his 
family."  This  is  the  only  provision  which  has  any  applica- 
tion to  this  case,  and  the  one  under  which  the  general  guar- 
dian sought  to  mortgage  the  infant's  real  estate.  It  is  to  be 
observed  that  it  is  only  iu  case  the  personal  property  and 
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the  income  of  the  real  property  are  insufBciont  to  pay  the 
debts,  or  for  the  maintenance  and  education  of  the  infant  and 
his  family,  that  his  property  may  be  mortgaged.  When  we 
turn  to  the  petition  in  tlie  proceeding  to  mortgage,  we  find 
tliat  the  only  debt  for  the  payment  of  which  it  was  sought  to 
niortg..ge  the  infant's  property  was  the  debt  of  tlie  guardian 
and  not  the  debt  of  the  infant  at  all.  There  was  no  allegation 
in  the  petition,  nor  proof  upon  the  hearing,  of  the  existence 
of  any  debt  of  the  infant  which  the  income  of  his  property 
was  not  amply  sufficient  to  pay.  Indeed,  it  appears  in  the 
petition  that  he  had  sufficient  personal  property  and  income 
from  his  real  property  to  pay  all  his  debts,  and,  hence,  the 
condition  necessary  under  the  statute  to  authorize  the  mort- 
gage was  not  shown  to  exist. 

The  precise  question  presented  is  whether,  where  the  peti- 
tion, proofs  and  all  the  papers  in  a  proceeding  under  this  stat- 
ute show,  without  dispute  or  contradiction,  that  its  sole  purpose 
is  to  mortgage  the  property  of  an  infant  to  pay  the  d^bt  of 
another,  and  there  is  no  proof  or  claim  that  the  personal  prop- 
erty and  income  of  the  infant  are  insufficient  for  the  payment 
of  all  his  own  debts  and  for  the  necessary  education  of  him- 
self and  family,  but,  on  the  contrary,  the  proof  tends  to  show 
that  they  are  sufficient,  a  court  acquires  jurisdiction  to  direct 
his  property  to  be  mortgaged.  We  are  of  the  opinion  that  the 
<50urt  acquired  no  jurisdiction  in  that  proceeding  to  direct  the 
property  of  the  infant  to  be  mortgaged  for  the  debt  of  the 
guardian,  and  that  there  were  no  facts  in  the  petition  which 
would  have  justified  the  court  in  mortgaging  the  infant's 
property  even  for  the  payment  of  his  own  debts.  The  action 
of  the  court  was  invoked  therein  for  a  single  purpose,  which 
was  to  direct  a  mortgage  upon  the  infant's  real  estate  for  an 
object  which  was  wholly  unauthorized  by  the  statute.  That 
it  had  no  jurisdiction  to  do.  The  tiling  of  a  petition  which 
disclosed  the  existence  of  a  valid  outstanding  debt  of  the 
infant,  which  required  the  mortgaging  of  his  property  to  pay 
it,  was,  under  this  statute,  necessary  to  confer  jurisdiction  upon 
the  court  of  the  subject-matter.     {Agricultural  Ins.  Co,  v. 
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Barnard^  96  N.  Y.  531.)  lu  such  a  proceeding  the  require- 
ments of  the  statute  must  be  strictly  followed.  This  court 
has  repeatedly  held  proceedings  instituted  under  this  statute 
to  be  void  when  not  taken  in  conformity  with  it.  {Battell  v. 
Torrey,  65  N.  Y.  294;  Matter  of  Valentine,  72  N.  Y.  184; 
EUwood  V.  Northrup,  106  N.  Y.  172 ;  Losey  v.  Stanley,  147 
N.  Y.  560,  573.)  It  has  also  held  that  a  court  of  equity 
has  no  inherent  power  to  direct  a  mortgage  of  the  real 
property  of  infants.  If  we  are  correct  in  our  conclusion  that 
the  court  had  no  jurisdiction  of  the  proceedings  to  mortgage, 
then  the  proceedings  and  mortgage  are.  open  to  collateral 
attack  for  that  reason,  and  should  be  set  aside.  {Risley  v. 
Phenix  Bank,  83  N.  Y.  318 ;  Losey  v.  Stanley,  147  N.  Y. 
560.) 

If  it  be  said  that  the  court  before  which  this-  proceeding 
was  taken  was  a  court  of  general  jurisdiction,  still,  as  the  pro- 
ceeding does  not  fall  within  tlie  ordinary  proceedings  of  a  court 
of  common  law,  its-  jurisdiction  is  j^et  special  and  limited, 
wholly  dependent  upon  tlie  statute,  and  no  presumption  can 
be  indulged  in  favoring  tliat  particular  jurisdiction.  In  that 
class  of  cases  the  statute  must  be  strictly  pursued,  whatever 
jurisdiction  tlie  court  may  possess. 

Tlie  respondents  also  insist  that  as  the  purpose  of  this  action 
was  to  set  aside  the  mortgage  and  not  solely  to  set  aside  the 
proceedings  to  mortgage,  the  attack  upon  the  proceedings  was 
collateral,  and  falls  within  the  rule  which  prohibits  a  court 
from  re-examining  its  decision  upon  the  same  subject,  and 
cite  Black  on  Judgments  as  sustaining  the  claim.  (§  252.) 
The  authority  cited  is  to  the  effect  that  to  constitute  a  direct 
attack  upon  a  judgment  it  is  necessary  that  a  proceeding  be 
instituted  for  that  very  purpose.  But  if  the  action  has  an 
independent  purpose,  and  contemplates  some  other  relief  or 
result,  altliough  the  overturning  of  the  judgment  may  be 
important  or  even  necessary  to  its  success,  then  the  attack  upon 
the  judgment  is  collateral  and  falls  >vithin  the  rule.  On  the 
other  hand,  a  complaint  alleging  that  a  judgment  is  void,  but 
is  apparently  a  lien  upon  land  described,  is  said  by  that  author 
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to  1)6  a  direct,  and  not  a  collateral,  attack  upon  it.  This  action 
was  to  obtain  a  judgment  declaring  all  the  proceedings  void, 
including  the  mortgage.  The  mortgage  was  at  most  a  part  of 
the  proceeding,  and  had  no  validity  independently  of  it.  It 
was  as  much  a  part  of  the  proceeding  as  any  paper  or  order  in 
it.  Hence,  we  find  nothing  in  the  fact  that  the  plaintiff  asked 
to  have  the  mortgage,  as  well  as  the  other  proceedings,  set 
.  aside,  which  in  any  way  changes  the  character  of  the  action 
or  deprives  the  plaintiff  of  the  right  to  the  relief  sought. 

It  is  also  claimed  that  the  learned  Appellate  Division  seems 
to  liave  in  effect  held  that  the  guardian  might  have  had  some 
equitable  claim  against  the  infant,  and,  hence,  he  could  prop- 
erly maintain  a  proceeding  to  mortgage  his  real  estate  to 
secure  or  pay  it.  We  do  not  perceive  any  ground  upon  which 
such  a  doctrine  can  be  upheld.  We  not  only  find  nothing  in 
the  statute  which  authorizes  the  inauguration  of  such  a  pro- 
ceeding to  obtain  an  accounting  in  equity  between  a  guardian 
and  his  ward,  and  tlien  impose  upon  his  real  estate  a  mortgage 
to  secure  the  amount  found  due,  but  we  find  nothing  in  the 
record  to  show  even  the  existence  of  any  equity  as  a  basis  for 
such  a  claim.  The  equities  of  the  guardian  were  in  no  way 
involved  in  that  proceeding.  It  was  a  special  proceeding 
under  a  special  statute  for  a  single  purpose,  which  certainly 
did  not  include  an  accounting  between  the  guardian  and  his 
M'ard. 

The  appellants  claim  that,  under  a  well-established  principle 
or  rule  in  equity,  w^here  an  important  decree  which  deprives 
an  infant  of  his  inheritance  has  been  rendered  against  him, 
either  with  or  without  actual  fraud  or  surprise,  tlie  infant  has 
a  remedy  during  his  minority,  either  by  a  bill  of  review^ 
original  bill  in  the  nature  of  a  bill  of  review,  or  by  original 
bill  directly  attacking  the  decree  for  error,  and  cite  as  sus- 
taining that  proposition:  Cooper's  Eq.  Plead.  97;  Richmond 
v.  Tayleur  (1  P.  AVilliams,  734) ;  Daniell's  Ch.  Plead.  &  Prac. 
(vol.  1,  p.  104);  Freeman  on  Judgments,  §  513;  Bank  of  U, 
aS.  v.  Ritchie  (8 'Peters,  128) ;  Savage  v.  Carroll  (1  Ball  k,  B. 
548) ;  McLemore  v.  C,  St,  Z.  ct*  X.  0.  R.  R.  Co.  (58  Miss. 
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514) ;  Zoyd  v.  Malone  (23  111.  43) ;  Kuchenheiser  v.  Beckert 
(41  111.  172);  Lloyd  V,  ITirkwood  {112  111.  329);  Kingsbury 
y.  Sperry  {119  111.  280);  Alliso?i  v.  Drake  (145  111.  500); 
Wright  V.  Miller  (1  Sand.  Ch.  103) ;  Wright  v.  Miller'{S  N. 
Y.  9);  Zosey  v.  Stanley  (147  N.  Y.  560);  Matter  of  Price 
(67  N.  Y.  231) ;  Lefevr^  v.  Zaraicay{22  Barb.  167) ;  McMur- 
ray  v.  McMurray  {^^  N.  Y.  175). 

It  is  impossible,  within  the  proper  limits  of  this  opinion, 
to  review  these  authorities  in  detail.  But  a  careful  examina- 
tion of  them  discloses  that,  while  some  are  not  applicable  to 
the  question  here,  yet  the  weight  of  their  authority  sus- 
tains the  contention  of  the  appellants,  at  least  so  far  as  they 
claim  to  be  authorized  to  maintain  an  original  action  in  equity 
to  set  aside  the  order  and  mortgage  in  this  case  as  being  in 
fraud  of  the  infant's  individual  or  property  rights,  and  being 
procured  by  fraud  and  collusion  of  the  parties.  Those  authori- 
ties fully  justify  this  action,  and  authorize  its  maintenance 
upon  the  ground  that  the  agreement  between  the  defendants 
to  obtain  the  infant's  property  to  pay  the  debt  of  the  guardian 
was  collusive,  and  their  action  under  it  was  in  fraud  of  his 
rights,  and  as  the  rights  of  a  hona  fide  purchaser,  without 
notice,  were  not  involved,  they  fully  sustain  the  judgment  of 
the  Special  Term  in  this  case.  In  those  cases  many  similar 
questions  have  arisen,  and  the  courts  have,  with  great  uni- 
formity, held  that,  under  circumstances  similar  to  those  exist- 
ing in  this  case,  a  court  of  equity  has  the  right,  by  original 
bill,  to  set  aside  a  judgment  thus  obtained. 

As  illustrative  of  the  principle  of  these  authorities,  we  may 
refer  to  a  few  in  this  state  which  seem  to  bear  upon  the  legal 
questions  involved  in  this  controversy.  In  Wright  v.  Miller 
it  w^as  said  that  the  jurisdiction  of  a  court  of  chancery  to  set 
aside  a  decree  obtained  by  fraud,  upon  an  original  bill  filed 
for  that  purpose,  has  long  been  unquestioned.  In  that 
case  an  action  had  been  commenced  against  infants,  and  a 
decree  obtained  setting  aside  a  conveyance  nuide  in  trust  for 
their  benefit,  without  giving  them  a  day  to  show  cause  after 
they  became  of  age,  and   it  was  held  that  such  a  decree  was 
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erroneous,  and  that  the  infants,  by  an  original  bill  filed,  might 
be  relieved  against  it.  When  that  case  reached  this  court  it 
was  again  held  that  the  infants  were  authorized  to  bring  au 
action  in  equity  to  avoid  the  fraudulent  disposition  of  the 
trust  property,  and  that  equity  would  entertain  a  suit  to  vacate 
a  decree  obtained  bv  collusion  between  the  trustees  and  ten- 
ants  in  possession  of  a  trust  estate  to  defeat  the  rights  of  per- 
sons entitled  to  equitable  interests  therein  in  remainder.  In 
the  McMurray  case  a  party  died  seized  of  certain  premises 
which  were  mortgaged  to  the  defendant.  The  former  devised 
to  his  widow,  whom  he  made  his  executrix,  a  life  estate  in  a 
portion  of  the  premises,  with  remainder  to  the  plaintiffs.  The 
balance,  with  his  personal  property,  he  directed  his  executrix 
to  sell,  and  with  the  proceeds  pay  and  dischai'ge  his  debts, 
including  the  mortgage.  After  the  testator's  death  the  mort- 
gagee commenced  an  action  of  foreclosure,  making  the  widow 
and  the  plaintiffs,  who  were  infants,  parties.  They  were 
served  with  process,  but  no  guardian  ad  liUm  was  appointed. 
The  widow  answered,  but  under  an  arrangement  with  the 
defendant  that  he  would  lease  to  her  for  life  at  a  nominal 
rent  a  portion  of  the  mortgaged  premises,  executed  a  deed  to 
him  of  a  portion  of  tlie  premises  directed  to  be  sold.  She 
withdrew  her  answer  and  stipulated  that  the  defendant  might 
take  judgment,  which  he  did,  taking  judgment  by  default 
against  the  plaintiffs,  under  which  the  premises  were  sold  and 
bid  in  by  the  defendant.  An  original  action  was  brought  to 
set  aside  the  judgment  and  sale,  and  it  was  held  that  the  facts 
sustained  a  finding  of  fraud  and  collusion,  and  that  the  plain- 
tiffs were  entitled  to  have  the  decree  of  foreclosure  avoided  as 
to  them,  and  could  maintain  an  original  action  in  equity  for 
that  purpose.  In  State  of  Michigan  v.  Phienix  Bank 
(33  N.  Y.  9,  27)  it  was  said :  "  It  is  needless  to  multi- 
ply cases  showing  that  the  courts,  upon  bill  filed,  will  set 
aside  as  a  nullity,  a  judgment,  decree  or  award  obtained 
by  fraud."  In  UarUeij  v.  Draper  (00  N.  Y.  92),  where 
it  was  conceded  that  tlie  Special  Term  had  authority  to 
hear   a   motion   and    grant    the   relief   sought,    it    was   held 
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that,  even  if  tlie  motion  could  have  been  made,  an  equitable 
action  would  lie  to  vacate  an  order  of  a  court,  obtained  for  a 
fraudulent  purpose,  and  a  8ale  made  in  pursuance  of  it.  In 
Tiernan  v.  Wilson  (6  Johns.  Ch.  411)  a  sheriflE's  sale  of  real 
estate  was  set  aside  in  an  action  brought  for  that  purpose,  upon 
the  ground  that  it  was  fraudulent  in  law,  as  the  sheriff  was 
charged  with  a  gross  act  of  negligence  and  abuse  of  trust. 
The  same  question  was  again  considered  by  tliis  court  in  Ste- 
vens V.  C,  N.  Bank  (144  N.  Y.  50),  which  was  an  action  to 
set  aside  a  judgment  in  the  United  States  Circuit  Court,  and 
it  was  held  that  as  it  was  fraudulent  as  against  the  plaintiffs, 
they  might  maintain  an  original  action  to  set  it  aside. 

Under  the  doctrine  of  these  cases  it  is  obvious  that  the  plain- 
tiffs had  a  riglit  to  institute  this  suit  to  set  aside  the  proceed- 
ings and  mortgage  which  were  the  result  of  a  collusive  agree- 
ment between  the  defendants,  and  which  was  obtained  by  a 
palpable  fraud  upon  the  rights  of  the  infant,  which  presum- 
ablv  was  known  to  all  the  defendants. 

The  contention  of  the  respondents,  that  the  same  questions 
were  before  the  Supremo  Court  in  the  proceedings  to  mort- 
gage as  are  presented  in  this  action,  cannot  be  sustained. 
Surely  there  was  no  proof  in  the  original  proceeding  of  the 
collusion  between  the  defendants  to  procure  an  appropriation 
of  the  infant's  property  to  pay  the  guardian's  debts. 

After  a  full  and  careful  examination  of  the  facts  and  law 
applicable  to  tlie  questions  presented  upun  this  aj)peal,  we  have 
reached  the  conclusion  that  the  Special  Term  possessed  abun- 
dant authority  to  entertain  this  action,  and  w^as  fnlly  justified 
by  the  facts  in  setting  aside  the  proceedings  to  mortgage  and 
the  mortgage  made  therein,  and  that  the  learned  Appellate 
Division  erred  in  reversing  th6  judgment  of  that  court. 

In  reacliing  tliis  conclusion  we  have  recognized  the  correct- 
ness of  the  rule,  invoked  by  tlie  respondents,  that  the  judg- 
ment of  the  Appellate  Division  should  not  be  reversed,  unless 
there  was  no  error  of  law  coimnitted  by  the  trial  court  to  jus- 
tify it.  We  have  found  nothing  in  the  record  to  indicate  the 
commission  of  anv  such  error  which  authorized  a  reversal  of 
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the  judgment  entered  upon  its  decision.  It  follows  tliat  the 
judgment  of  the  Appellate  Divisioa  should  be  reversed,  and 
that  of  the  Special- Term  affirmed,  witli  costs  to  the  plaintiffs 
in  all  the  courts. 

All  concur,  except  Parker,  Ch.  J.,  and  Gray,  J.,  not 
voting. 

Judgment  reversed,  etc. 


Lizzie  J.  Canda,  Appellant,  v.  John   Totten,  Respondent. 

1.  Appeal  —  Action  Tried  by  Court  —  Evidence.  On  appeal  from 
a  reversal  by  the  General  Term  upon  the"  law  only,  in  an  action  tried  by 
the  court,  the  inquiry  for  the  Court  of  Appeals  is  whether,  under  the  most 
favorable  view  of  the  evidence  upon  which  the  trial  court  based  its  judg- 
ment, it  can  be  supported;  and  for  that  purpose  the  evidence  most  favor- 
able to  the  party  who  prevailed  on  the  trial  must  be  accepted  as  true. 

3.  Statute  op  Frauds.  Equity  will  not  permit  the  Statute  of  Frauds 
to  be  made  an  instrument  of  fraud. 

3.  Enforcement  of  Paiitly  Performed  Oral  Contract.  The  doc- 
trine of  equity,  recognized  by  the  statute  (3  R.  S.  135,  §  10),  which  grants 
specific  performance  of  an  oral  contract  within  the  Statute  of  Frauds,  which 
has  been  partly  performed,  is  based  upon  the  ground  that  otherwise  one 
party  would  be  enabled  to  practice  a  fraud  upon  the  other. 

4.  Land  Purchased  for  Another  —  Specific  Performance  of  Oral 
Contract  to  Convey.  Where  land  has  been  purchased  by  one  in  his 
own  name,  under  an  oral  agreement  with  another  to  purchase  it  for  and 
convey  it  to  the  latter  on  receipt  of  the  amount  paid  therefor,  the  facts 
that  the  promisee  has  performed  on  his  part  by  paying  the  purchaser  the 
amount  paid  by  him,  that  such  payment  has  been  accepted,  and  that  he 
has  made  repairs,  and  paid  taxes,  insurance  and  interest  on  mortgages 
upon  the  premises,  upon  the  faith  of  the  agreement,  entitle  the  promisee, 
in  equity,  to  a  specific  performance  of  the  contract  to  convey,  without 
regard  to  what  interest,  if  any,  he  had  in  the  land  before  the  purchase. 

Ca7ida  V.  Tott/n,  87  Hun,  73,  reversed. 

(Argued  October  36,  1898;  decided  November  33,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  tlie  second  judicial  department,  entered 
December  31,  1895,  upon  an  order  reversing  a  judgment  in 
favor  of  pltiintifl  entered  u])on  a  decision  of  the  court  on  trial 
at  Special  Term,  and  granting  a  new  trial. 
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This  action  was  brouglit  to  compel  the  defendant  to  execute 
and  deliver  to  the  plaintiff  a  deed  of  conveyance  of  four  lots 
of  land,  with  houses  thereon,  in  the  city  of  Brooklyn,  alleged 
to  have  been  purchased  by  the  defendant  as  the  agent  of  the 
plaintiflF. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  F.  Brower  and  W/n.  C.  Davidson  for  appellant. 
There  was  such  part  execution  of  the  contract  in  this  case  as  to 
take  it  out  of  the  provisions  of  the  Statute  of  Frauds,  requiring 
a  note  or  memorandum  of  the  agreement  had  in  writing  and 
signed  by  the  party  to  be  charged.  {Ryan  v.  Dox^  34  N.  Y. 
307 ;  Sandford  v.  Norris,  4  Abb.  Ct.  App.  Dec.  144 ;  Cornell 
v.  King,  13  Wkly.  Dig.  328 ;  MVler  v.  Ball,  64  N.  Y.  286 ; 
Freeman  v.  Freeman^  43  N.  Y.  35 ;  Foote  v.  Bryant^  47  X. 
Y.  544;  2  R.  S.  135,  §  lO;  Lamb  v.  Lamb,  IS  App.  Div. 
250.)  Equity  will  not  permit  a  party  to  retain  property 
obtained  on  the  faith  of  a  verbal  contract  and  seek  to  con- 
summate a  fraud  by  retaining  the  property  under  cover  of  the 
Statute  of  Frauds.  (3  Waslib.  on  Real  Prop.  [5th  ed.]  247  ; 
Moyer  v.  Moyer^  21  Ilun,  67;  Ilensler  v.  Sefrin^  19  Hun^ 
564,  568;  Bork  v.  Martin,  132  N.  Y.  280;  Levy w  Brunh, 
45  N.  Y.  589,  596  ;  Wood  v.  liahe,  96  N.  y!  414,  422  ; 
Wood  V.  Fleet,  36  N.  Y.  499,  511 ;  Footii  v.  Foote,  58  Barb. 
258  ;  Cipperly  v.  Cipperly,  4  T.  &  CL  342.)  The  Statute  of 
Frauds  must  be  specifically  pleaded  as  a  defense,  and  if  it  was 
the  intent  of  the  defendant  to  avoid  the  contract  upon  the 
ground  that  the  case  presented  is  one  in  violation  of  such 
statute,  the  defense  of  the  Statute  of  Frauds  is  not  sufHcientlv 
pleaded  in  this  action.  {Crane  v.  Powell,  139  N.  Y.  379; 
Matthews  v.  Mattheics,  154  JS".  Y.  288.)  This  appeal  being 
from  a  reversal  upon  j)oints  of  law  only,  for  the  purposes  of 
this  appeal,  all  the  facts  must  be  considered  sufficiently  estab- 
lished to  support  the  judgment  at  Special  Term.  {Parker  v. 
Day,  155  N.    Y.  383.) 

Julius  If.  Seymour  for  respondent.     The  contract  alleged 
in  the  complaint  was  not  proved  by  a  fair  pi*eponderance  of 
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evidence.  (2  Willard  Eq.  286 ;  Parkhurst  v.  Van  Cortland^ 
14  Johns.  15 ;  Purcell  v.  Miner,  4  Wall.  [U.  S.]  517.)  The 
contract  alleged  in  the  complaint  was  parol  and  absolutely 
void,  unless  part  performance  is  shown.  (3  R.  S.  [7th  ed.] 
2326,  §  6 ;  Laihrop  v.  Hoyt,  7  Barb.  59 ;  BoUford  v. 
Burr^  2  Johns.  Ch.  406.)  Payment  of  the  price  in  "whole  or 
in  part  is  not  of  itself  enough,  the  party  having  a  sufficient 
remedy  at  law.  {^Lister  v.  Foxcroft,  1  White  &  T.  Eq.  Cas. 
507;  Colles  H.  L.  Cas.  108;  Clinan  v.  Cook,  1  Sch.  &  Lef. 
22 ;  Hughes  v.  Morris,  2  De  G.,  M.  &  G.  356 ;  Seagood  v. 
Meade,  Prec.  Ch.  560;  O'llerlihy  v.  Hedges,  1  Sch.  &  Lef. 
123 ;  Wood  on  Stat.  Frauds,  §  486 ;  8  Am.  &  Eng.  Ency.  of 
Law,  742 ;  Temple  v.  Johnson,  71  111.  13  ;  Cronk  v.  Trumble, 
m  111.  428;  Und^rhill  v.  Allen,  18  Ark.  466;  Rhodes  v. 
Rhodes,  2  Sandf.  Ch.  279,  284;  Lanz  v.  McLaughlin,  14 
Minn.  72 ;  Wood  v.  Jones,  35  Tex.  64;  Willard's  Eq.  Juris. 
285  :  Marquat  v.  Marquat,  7  How.  Pr.  417 ;  Davis  v.  Town- 
send,  10  Barb.  333  ;  Miller  v.  Ball,  64  N.  Y.  291 ;  Levy  v. 
Brush,  45  N.  Y.  596.)  Neither  has  any  other  part  perform- 
ance been  made  by  plaintiff  sufficient  to  satisfy  the  statute. 
(3  Pt.  S.  [7th  ed.]  2326  ;  8  Am.  &  Eng.  Ency.  of  Law,  740, 
741,  743,  744 ;  Rathhun  v.  Rathhun,  6  Barb.  98 ;  Ilaioley  v. 
Keeler,  53  N.  Y.  114;  Freeman  v.  Freeman,  43  N.  Y.  34; 
Dana  v.  Wright,  23  Hun,  29;  Willard's  Eq.  Juris.  285; 
Lowey  v.  Tew,  3  Barb.  Ch.  413.)  The  Statute  of  Frauds 
was  properly  pleaded.  (Goelet  v.  Cowdrey,  1  Duer,  132 ; 
Shaw  V.  Tobias,  3  N.  Y.  188  ;  Ilaight  v.  Child,  34  Barb. 
186;  Abb.  Tr.  Ev.  §  167.) 

Parker,  Ch,  J.  As  the  reversal  of  the  Special  Term  was 
upon  the  law,  and  not  upon  the  facts,  we  are  to  inquire 
whether  under  the  most  favorable  view  of  the  evidence  upon 
which  the  Special  Term  based  its  judgment,  it  can  be  sup- 
ported. Our  conclusion  is  that  the  reversal  was  error,  evi- 
dently due  to  the  fact  that  the  appellate  tribunal  did  not  so 
thoroughly  appreciate,  as  did  the  Special  Term,  some  portions 
of  the  evidence.     The  former  court  treated  the  case  as  if  the 
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plaintiff,  having  no  interest  in  certain  real  estate  about  to  be 
sold  at  public  auction,  made  an  arrangeraent  with  the  defend- 
ant by  which  he  agreed  to  purchase  the  property,  pay  for  it 
and  subsequently  convey  it  to  plaintiflf  upon  the  receipt  of  the 
amount  paid  by  him,  which  agreement  the  defendant  refused 
to  carry  out  after  his  purchase  of  the  property.  If  that  were 
a  correct  statement  of  the  facts  of  tliis  case,  then  the  assertion 
that  Ryan  v.  Dox  (34  N.  Y.  307)  "is  so  unlike  the  present 
one  as  to  be  incapable  of  application  here  "  would  have  some 
support,  for  in  that  case  the  plaintiff  did  own  the  fee  of  the 
property  wMiich  was  sold  under  a  judgment  of  foreclosure, 
while  this  plaintiffs  interest  consisted  of  an  inchoate  right  of 
dower.  But  we  proceed  to  an  examination  of  the  pregnant 
facts  which  this  record  contains,  for  when  that  is  done  the 
law  of  the  case  will  not  be  found  to  be  difficult. 

The  plaintiff's  husband,  John  M.  Canda,  made  a  general 
assignment  for  the  benefit  of  creditors,  by  which  instrument 
there  passed  to  the  assignee  the  title  to  certain  pieces  of  real 
estate,  each  of  which  was  incumbered  by  mortgage  and  sub- 
ject to  the  inchoate  right  of  dower  of  this  plaintiff.  This  real 
estate  was  in  due  course  advertised  for  sale  by  the  assignee  at 
a  public  auction  to  be  held  on  the  15th  day  of  J'ebruary,  1894, 
and  the  plaintiff,  after  consultation  with  her  husband,  con- 
cluded that  if  some  of  the  property  thus  to  be  sold  should  go 
at  a  low  price,  then  it  would  be  advisable  for  her  to  purchase 
it.  They  concluded  that  some  third  person  had  better  do  the 
bidding,  and  the  defendant  came  promptly  to  the  mind  of 
Mr.  Canda  as  the  best  person  to  intrust  with  the  matter, 
because  of  their  intimate  personal  relations,  to  which  was 
added  the  fact  that  the  defendant  had  been  under  business 
obligations  to  Mr.  Canda,  which  were  of  exceedingly  great 
value  to  him.  And  so  it  happened  naturally  that  shortly 
afterwards  Mr.  Canda,  at  the  request  of  the  plaintiflf,  called  upon 
his  old  friend,  this  defendant,  and,  quoting  his  own  language, 
*'  told  him  the  assignee  was  going  to  sell  some  property  in  Brook- 
lyn ;  I  didn't  think  it  would  fetch  very  much,  it  was  embar- 
rassed—  my   wife's  right  of  dower,  mortpjaores,  etc.,  and  she, 
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if  it  didn't  bring  too  much,  had  conchided  to  buy  it.  We  had 
been  cogitating,  thinking  how  it  had  better  be  done,  and  con- 
cluded that  we  would  ask  liim  to  buy  it  for  her."  In  reply 
defendant  "  said  he  would  do  anything  of  the  kind  he  could 
for  me ;  that  he  considered  that  I  had  benefited  him  a  great 
deal ;  that  when  he  was  not  worth  a  cent  in  the  world  I 
befriended  him,  trusted  him     *     *     *." 

Five  days  before  the  sale  Mr.  Canda  again  called  on  the 
defendant  to  talk  the  matter  over,  and  upon  being  asked  if  he 
would  buy  the  property  for  Mrs.  Canda  said  "  he  would  do 
so,  and  he  says :  '  I  have  got  the  money  to  put  in  it,' "  to 
which  Mr.  Canda  replied, "  You  won't  have  to  put  any  money 
into  it  for  a  day  or  two  and  Mrs.  Canda  will  manage  to  raise 
the  money.  You  won't  be  out  any  money."  One  other  meet- 
ing was  had  between  the  parties  on  the  day  of  the  sale,  at 
which  time  the  defendant  was  furnished  with  estimates  of  the 
prices  which  Mrs.  Canda  was  willing  to  pay  for  the  property, 
and  with  the  promise  to  buy  the  property  for  the  plaintiff  if 
it  could  be  bought  at  the  prices  fixed  by  her,  or  less,  he  started 
for  the  place  of  sale  accompanied  by  the  plaintiff's  son.  He 
had  never  seen  the  property,  but  promptly  made  bids  upon 
the  pieces  selected  by  the  plaintiff  for  purchase,  with  the 
result  that  the  full  price  of  the  properties  over  and  above  the 
incumbrances  was  only  $620.  He  paid  down  the  percentage 
required  and  signed  the  terms  of  sale,  which  provided  that 
the  balance  of  the  purchase  price  should  be  paid  and  the  deeds 
delivered  at  the  assignee's  office  on  the  twenty-seventh  day  of 
February.  On  that  day  the  plaintiff's  son  in  her  behalf  went 
to  the  assignee's  office  with  $620  in  his  possession,  which  he 
intended  to  be  used  in  paying  the  balance  of  the  purchase 
price  and  reimbursing  the  defendant  for  the  percentage  he 
had  advanced  on  the  day  of  the  sale,  but  the  defendant  had 
been  there  shortly  before  him,  had  taken  the  deeds  in  his  own 
name  and  gone  away.  The  day  following  the  plaintiff's  hus- 
band went  to  the  defendant's  office  and  handed  him  an  envelope 
containing  $620,  and  he  testified  that  "  Mr.  Totten  opened  the 
envelope  and  counted  the  money,"     "  He  says,  '  There  is  not 
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enough  liere,  Mr.  Canda ; '  1  says,  '  Why  not,  it  is  the  amount 
of  the  bid  ? '  '  Well,'  he  says,  *  I  have  paid  for  the  record  — 
for  recording  the  deed  —  and  I  have  been  to  some  expense 
for  car  fare,  lunches,  going  to  Brooklyn,  and  so  forth ;  $7 
for  recording  the  deeds  and  some  other  little  expenses,'  and 
I  took  $10  then  out  of  my  pocket  *  *  *  and  I  handed 
it  to  him.  I  says,  '  Will  that  cover  all  expenses  ? '  He 
says,  '  Yes,'  and  he  took  it."  The  Court :  '^  Q.  He  kept  the 
money?  A.  Yes,  sir;  he  kept  the  money."  The  defend- 
ant admits  that  he  took  the  money  and  deposited  it  with  other 
moneys  in  his  regular  bank  account  on  that  day.  It  is  true 
that  the  defendant,  while  testifying,  attempted  to  make  it 
appear  that,  while  he  took  the  money  and  deposited  it  in  the 
bank,  he  protested  against  taking  it,  and  said  that  he  did  not 
want  it.  But  the  trial  justice  apparently  did  not  believe  him, 
for,  in  his  memorandum  of  decision,  he  said :  "  Mr.  Totten's 
recollection  as  to  some  matters  was  so  confused  and  contradic- 
tory that  I  cannot  resist  the  impression  that  the  idea  of  claim- 
ing the  property  for  himself  was  an  afterthought."  We  quite 
agree  with  this  conservative  statement  of  the  trial  justice; 
but  even  if  we  were  of  quite  a  diflferent  opinion,  it  would  be 
our  duty  to  accept  as  true  the  evidence  favorable  to  the  plain- 
tiff, in  whose  favor  judgment  was  rendered,  without  any 
attempt  to  tind  the  facts. 

In  such  a  case  the  rule  is  the  same  as  that  which  governs 
the  court  in  reviewing  a  judgment  entered  upon  the  verdict 
of  a  jury,  which  is  that  the  jury  must  be  deemed  to  have 
found  to  be  true  the  evidence  that  is  most  favorable  to  the 
prevailing  party.  When  Mr.  Canda  gave  the  defendant  the 
amount  of  the  purchase  price,  he  said  to  him  :  "  I  will  have  a 
deed  prepared  and  give  it  to  you ; "  to  which  the  defendant 
replied,  *•  Very  well."  Two  or  three  days  later,  Mr.  Canda 
took  the  deed  he  had  prepared  to  the  defendant's  office,  and, 
sitting  down  at  a  desk,  he  asked  the  defendant  what  consid- 
eration he  should  put  in  the  deed,  to  which  inquiry  defendant 
replied  :  "  I  suppose  the  amount  bidden  —  the  amount  of  the 
purchase,"  and  almost  immediately  afterwards  he  got  in  his 
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wagon  to  go  away,  saying :  "  I  can't  see  my  wife  to-day ;  I 
can't  fix  it  to-day ;  I  liave  got  to  go."  It  is  unnecessary  to 
give  a  detailed  account  of  tlie  efforts  of  plaintiff  and  her 
agent  to  get  the  defendant  to  execute  the  deed.  It  is  suffi- 
cient to  say  he  did  not  execute  and  deliver  the  deed,  and 
finally,  and  before  the  commencement  of  this  action,  abso- 
lutely refused  to  carry  out  his  agreement,  although  he  had 
received  and  retained  the  plaintiff's  money  in  an  amount  a 
little  exceeding  the  purchase  price  which  she  had  paid  to  him 
in  full  performance  of  her  part  of  the  agreement.  It  should 
also  be  noted  that,  after  the  property  had  been  struck  down 
to  the  defendant  at  the  assignee's  sale,  the  plaintiff  paid  inter- 
est on  one  or  more  mortgages,  paid  taxes  and  insurance,  and 
made  repairs  to  the  buildings,  and  she  received  the  rents  col- 
lected until  some  time  in  May  following.  While  there  was  no 
note  or  memorandum  of  the  agreement  in  writing  signed  by 
the  parties,  as  required  by  the  provisions  of  the  Statute  of 
Frauds,  there  was  performance  of  the  agreement  on  the  part 
of  the  plaintiff,  and  acceptance  thereof  by  the  defendant,  and 
this  fact  operated  to  take  the  case  out  of  the  statute. 

The  last  section  of  the  title  of  the  Revised  Statutes,  relating 
to  fraudulent  conveyances  and  contracts  relating  to  land,  pro- 
vides :  "  Nothing  in  this  title  contained  shall  be  construed  to 
abridge  the  powers  of  courts  of  equity  to  compel  the  specific 
performance  of  agreements,  in  cases  of  part  performance 
of  such  agreements."  (2  R.  S.  [1st  ed.]  p.  135,  §  10.)  Thus 
the  legislature  declared  its  intention  not  to  interfere  with 
that  well-recognized  head  of  equity  which  decrees  specific  per- 
formance of  a  contract  within  the  provisions  of  the  Statute  of 
Frauds,  when  the  parol  agreement  has  been  partly  carried  into 
execution.  And  the  ground  upon  which  courts  of  equity  have 
been  accustomed  to  grant  relief  by  way  of  specific  perform- 
ance to  parties  to  an  oral  agreement,  who  have  performed  in 
part,  is  that  otherwise  one  party  would  be  enabled  to  practice 
a  fraud  upon  the  other,  and  thus  it  would  sometimes  happen 
that  a  statute  intended  to  prevent  frauds  would  operate  to 
secure  to  one  party  the  fruits  of  fraud.     (2  Story's  Eq.  sec.  751) ; 
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Fonblanqiie's  Eq.  book  one,  chap.  3,  sec.  8,  page  181 ;  Brown 
on  Statute  of  Frauds,'  sec.  438 ;  Ri/afi  v.  Box,  34  N.  Y.  307, 
and  cases  cited.)  In  Byan^a  case  it  was  decided  that  one  who 
by  agreement  purchases  land  at  a  foreclosure  sale,  for  the  bene- 
fit of  the  owner  of  the  equity  of  redemption,  at  a  price  greatly 
below  the  value,  cannot  set  up  the  Statute  of  Frauds  against 
the  party  for  whom  he  purchased,  for  the  law  will  hold  him 
to  be  a  trustee  ex  tnalejicio.  But  the  ground  of  equity  that 
was  invoked  was  that  equity  will  not  permit  the  Statute  of 
Frauds  to  be  made  an  instrument  of  fraud.  It  is  contended 
that  this  decision  justified  the  judgment  of  the  Special  Term, 
even  though  full  performance  on  the  part  of  the  plaintift  and 
acceptance  thereof  by  the  defendant  had  not  been  proved,  inas- 
much as  this  plaintiff  had  an  inchoate  right  of  dower,  which 
constituted  a  valuable  interest  in  the  lands  and  which  it  was 
to  her  advantage  to  protect  against  possible  foreclosure  of 
mortgages  whicli  might  result  should  the  property  be  pur- 
chased for  a  nominal  sum  by  persons  who  should  elect  to 
appropriate  the  rents  to  their  personal  use,  rather  than  use 
them  in  paying  interest  and  taxes  and  keeping  the  property 
in  repair. 

It  is  unnecessary  to  decide  that  question,  for  the  plaintiff 
fully  performed  her  part  of  the  agreement  and  the  defend- 
ant accepted  it,  and  in  addition,  upon  the  faith  of  the  agree- 
ment, she  made  repairs,  paid  taxes,  insurance  and  interest  on 
mortgages. 

No  case  like  this  one  in  its  facts  can  be  found  where  a  court 
of  equity  has  refused  to  decree  specific  performance,  or  one  in 
which  a  doubt  has  been  expressed  as  to  the  duty  of  the  court  in 
a  like  situation.  In  Levy  v.  Brush  (45  N.  Y.  589),  relied  upon 
in  the  court  below,  the  court  refused  specific  performance  to 
a  plaintiff,  when  the  defendant  had  made  an  agreement  by 
which  the  latter  was  to  buy  in  his  own  name,  and  enter  into  a 
contract  for  the  purchase  of  lands  and  pay  from  his  own  funds 
the  necessary  amount  for  that  purpose,  for  the  joint  l)enefit 
of  both,  plaintiff  to  reimburse  him  for  one-half  of  the  money 
so  paid,  the  deed  to  be  taken  in  the  names  of  both.    The  court 
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in  holding  that  plaintiff  was  not  entitled  to  the  assistance  of 
equity,  called  attention  to  the  fact  that  plaintiff  had  no  exist- 
ing interest  in  the  property  at  the  time  of  the  making  of  the  1 
agreement,  nor  had  he  done  any  act  in  part  performance  or 
parted  with  anything  under  the  contract.  Said  the  court : 
"  Where  the  party  seeking  performance  has  partly  performed, 
or  has,  as  in  the  case  of  Ryan  v.  Dox^  parted  with  valuable 
property  upon  the  faith  of  the  contract,  the  case  is  different." 

In  the  other  cases  relied  upon,  Lathrop  v.  Iloyt  (7  Barb. 
59) ;  BoAiinan  v.  Holzhdusen  (26  Ilun,  505),  and  WheeUr  v. 
Reynolds  (^^  N.  Y.  229),  the  element  of  performance  by  one 
of  the  parties  to  the  contract  and  acceptance  by  the  other  was 
wholly  wanting,  and  for  that  reason  they  are  not  in  point. 

The  judgment  of  the  General  Term  should  be  reversed,  and 
that  of  the  Special  Term  affirmed,  with  costs. 

All  concur. 

Judgment  reversed,  etc. 
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Eames   Yacuum  Brake   Company,  Respondent,  v,  Thomas      ;al66   248 
Prosser  and  Thomas  Prosser,  Jr:,  Appellants. 

1.  Appeal  —  CoNCLUflivENEBs  of  Finding.  When  a  finding  of  a 
referee  upon  a  question  of  fact,  made  upon  conflicting  testimony,  has 
been  afflrnied  by  the  General  Term,  it  is  final  and  conclusive  upon  the 
parties  and  precludes  any  review  of  that  issue  by  the  Court  of  Appeals. 

2.  Resc^ission  op  Contract  —  Reservation.  Where  a  contract  is 
rescinded  while  in  the  course  of  performance,  any  claim  in  respect  of  per- 
formance, or  of  what  has  been  paid  or  received  thereon,  will  ordinarily  be 
referred  to  the  agreement  of  rescission  and  in  general  no  such  claim  can 
be  made  unless  expressly  or  impliedly  reserved  upon  the  rescission. 

3.  Rescission  of  Contract  for  Sales  on  Commission  —  Absence  op 
Reservation  op  Commissions  on  Filling  Unexecuted  Orders.  An 
agreement  rescinding  a  contract,  under  which  the  defendants  had  buen 
sales  agents  of  the  plaintiff  with  the  right  to  have  and  retain  commissions 
out  of  their  receipts  from  sales,  contained  a  provision  that  all  oniers  up  to 
its  date  unexecuted  should  be  filled  through  the  defendants  "as  sales 
agents  as  before,"  but  contained  no  express  statement  as  to  commissions. 
Udd,  that  this  provision,  read  in  the  light  of  the  whole  instrument  of 
rescission  and  of  the  circumstances  surrounding  its  execution,  did  not 
imply  a  reservation  of  commissions. 

37 


290  Eames  Vacuum  Bkake  Co.  v,  Pkossek.         [^ov., 


Statement  of  case.  [Vol.  157. 


4.  Account  Stated  —  Essential  EIiEME^'T8.  To  constitute  an  account 
stated,  the  debtor  and  creditor  must  mutually  agree  as  to  the  allowance  or 
disallowrtnce^f  their  respective  claims  and  as  to  the  balance  struck  upon 
the  final  adjustment  of  the  accounts  and  demands  on  both  sides.  There 
must  be  proof  in  some  form  of  an  express  or  implied  assent  to  the  account 
rendered  by  one  party  to  the  other  before  the  latter  can  be  held  so  far 
concluded  that  he  can  impeach  it  only  for  fraud  or  mistake. 

5.  Accord  and  Satisfaction  —  Limitations  uroN  Effect  of  Reten- 
tion OF  Check.  Ordinarily,  the  retention  of  a  check  inclosed  in  a  letter 
which  refers  to  the  amount  as  the  balance  due  on  accounts  between  the 
parties  will  not  be  held  to  be  an  accord  and  satisfaction  so  as  to  bar  an 
action  for  the  balance  due.  It  is  only  where  a  dispute  has  arisen  between 
the  parties  as  to  the  amount  due,  and  a  check  is  tendered  on  one  side  in 
full  satisfaction  of  the  matter  in  controversy,  that  the  other  party  will  be 
deemed  to  have  acquiesced  in  the  amount  offered  by  an  acceptance  and 
retention  of  the  check. 

6.  Acts  not  Constituting  Accord  and  Satisfaction.  The  defend- 
ants, while  engaged  in  collecting  money  for  the  plaintiff  under  a  res<'ission 
agreement  which  did  not  reserve  commissions,  as  continued  agents  for  fill- 
ing orders  unexecuted  up  to  the  date  of  the  agreement,  deducted  com- 
missions from  the  sums  received  and,  from  time  to  time,  remitted  checks 
for  the  balance  only.  The  plaintiff  retiiined  the  remittances  and  credited 
them  to  the  defendants,  but  objected  early  to  the  retention  of  commis- 
sions, and  continued  such  objections  through  several  months,  to  nearly 
every  account  rendered  in  which  conmiissions  were  charged.  IMd,  that 
these  acts  did  not  establish  an  accord  and  satisfaction  barring  an  action  to 
recover  the  sums  retained  as  commissions. 

Eamcs  Vacuum  Briikt  Co.  v.  Frotfser,  88  Hun,  343,  affirmed. 

(Argued  October  27,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  22, 1S95,  modifying  and,  as  moditied,  afKrming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Wat^o/i  M.  Rogers  and  John  Lansing  for  appellants.  The 
defendatits,  as  sales  agents  of  the  plaintiff,  were  entitled  to 
receive  and  retain  the  commissions  sued  for.  (2  Kent's 
Comm.  555 ;  21iUer  v.  //.  cC  St  J,  li,  R,  Co.,  90  N.  Y.  430; 
Kratzenstehi  v.  West,  Ass,  Co.,  116  N.  Y.  54,  57;  Ilohnes  v. 
Iluhbard,  GO  N.  Y.  183;  Story  on  Cont.  §  18;  Am.  &  Eng. 
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Ency.  of  Law,  824: ;  Fleteher  v.  Peck^  G  Cranch,  136 ;  Rus- 
sell  V.  Allerton,  108  N.  Y.  288 ;  Spernj  v.  Miller,  8  N.  Y. 
33G;  McGregor  \\  Board  of  Education,  107  N.  Y.  511,517; 
^0€?  V.  Conway,  74  N.  Y.  201 ;  Johnson  v.  Oppenheim,  55 
]ts.  Y.  280;  Rogers  v.  Lynds,  14  Wend.  172;  Hinsdale  v. 
ir/i?'^^,  6  Hill,  507;  McKeon  v.  Whitney,  3  Den.  452;  72i^- 
«^;^  V.  a  i<:  e/.  C7(?.,  13  Hun,  280 ;  Blake  v.  FovVAjJ,  11  N.  Y. 
Supp.  716  ;  Ilah  v.  B,  Z.  //«5.  Cb.,  120  N.  Y.  294;  Eighmie 
\\  Taylor,  98  X.  Y.  288;  Thoin/is  v.  &i/«,  127  K  Y.  133.) 
There  has  been  an  accord  and  satisfaction.  {FvUev  v.  Kemp, 
138  K  Y.  231 ;  Nassoiy  v.  Tomlinson,  148  N.  Y.326;  Z^^ 
tienne  v.  Ernsi^  5  App.  Div.  373 ;  -ff /^^  v.  Sommer,  53  Ilun, 
392.) 

Z'/oTi  jff.  Brown  and  ^.  //^  Sawyer*  for  respondent.  The 
right  to  commissions  was  abrogated  by  the  agreement  of  set- 
tlement. When  a  contract  is  rescinded  while  in  course  of 
performance,  no  claim  in  respect  of  perfornuxnce,  or  of  what 
has  been  paid  or  received  thereon,  may  be  made  unless 
expressly  or  impliedly  reserved  upon  the  rescission.  {McCreery 
V.  Day,  119  N.  Y.  1;  Fullager  v.  lieville,  3  Ilun,  600; 
Beach  V.  Endress,  51  Barb.  570  ;  Long  v.  M.  L  Co,,  17  Wkly. 
Dig.  133.)  There  is  nothing  in  the  stipulation  of  settlement 
upon  which  to  base  an  allowance  of  ten  per  cent  commissions 
to  the  defendants  on  executed  orders.  The  sales  agent  clause 
relates  only  to  unexecuted  orders.  (  Woolsey  v.  Eunke,  121 
N.  Y.  87  ;  Stapenhorst  v.  Wolff,  3  J.  &  S.  25  ;  Blake  v.  Voight, 
11  N.  Y.  Supp.  716.)  The  stipulation  of  settlement  between 
the  parties,  read  in  the  light  of  surrounding  circumstances, 
appears  to  contain  the  engagements  of  the  parties,  and  to 
define  the  object  and  measure  the  extent  of  their  engage- 
ments, and  is  presumed  to  contain  the  whole  of  that  contract. 
{Eighmie  v.  Taylor,  98  I*s^.  Y.  288;  lienardy,  Sampson,  12 
N.  Y.  561 ;  Miller  v.  //.  it.  SL  J.  R.  R.  Co,,  90  X.  Y. 
430 ;  Freeman  v  Coit,  96  N.  Y.  63 ;  Byrnes  v.  Stilwell,  103 
N.  Y.  453  ;  Nelson  v.  Otliorne,  45  N.  Y.  489,  493 ;  Hoffman 
V.  ^tna  F.  Ins,  Co,,  32  X.  Y.  405  ;  Thomas  v.  Scutt,  127 
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N.  Y.  133 ;  LoriUard  v.  Clyde,  122  N.  Y.  41 ;  CoUender  v. 
Din87nore,  55  N.  Y.  200;  Dana  v.  Fiedler,  12  N.  Y.  40; 
ZoTiff  V.  3L  L  Co,,  17  Wkly.  Dig.  133;  Packer  v.  R,  &  S, 
R.  R,  Co.,  17  N.  Y.  283.)  Prosser  &  Son,  as  the  agents  in 
possession  of  the  plaintiff's  money,  could  not  impose  a  con- 
dition at  the  time  they  made  the  remittance  which  would 
be  binding  upon  their  principal,  the  owner  of  the  money. 
{Stenton  v.  Jerome,  54  N.  Y.  480 ;  Tntt  v.  Ide,  3  Blatchf. 
249 ;  Harmony  v.  Bingham,  12  N.  Y.  99.)  The  doctrine  of 
accord  and  satisfaction  works  in  this  case  in  favor  of  the  plain- 
tiff, as  all  prior  contracts  were  superseded  and  supplanted  by 
the  contract  of  settlement  founded  upon  a  new  consideration. 
{McCreery  v.  Day,  119  N.  Y.  1 ;  6  Wait's  Act.  &  Def.  413; 
Hall  V.  Smith,  15  low^,  584;  Griffith  v.  Owen,  13  M.  &  W. 
63  ;  Good  v.  Cheesemnn,  2  B.  &  Ad.  328  ;  Babcoch  v.  Hawk- 
ins, 23  Vt.  561;  Rmk  v.  Soutter,  67  Barb.  371;  Lock  wood 
V.  Thorne,  18  N.  Y.  285  ;  Toimff  v.  Hill,  67  N.  Y.  162 ;  Alil- 
wauke-e  County  v.  Haekett,  21  Wis.  613 ;  Quincey  v.  White, 
63  N.  Y.  377.)  No  evidence  of  the  language  used  by  the 
parties  in  making  a  contract  can  be  resorted  to  except  that 
furnished  by  the  contract.  (Dent  v.  JV.  A.  S,  Co,,  49  N.  Y. 
390 ;  3[anchester  P,  Co.  v.  Moore,  104  N.  Y.  680 ;  Von  KeUsr 
V.  Schulting,  50  N.  Y.  108 ;  Humphreys  v.  N.  Y.,  L.  E.  cfe 
W.  R.  R.  Co.,  121  K  Y.  435  ;  Van  Ostrand  v.  Reed,  1  Wend. 
424;  Bryce  v.  LoriUard  F.  Ins.  Co.,  55  N.  Y.  240  ;  Miaglian 
V.  Hartford  F.  Ins.  Co.,  12  Hun,  321 ;  Moran  v.  McLarty, 
75  N.  Y.  25 ;  Paine  v.  Jones,  75  N.  Y.  593 ;  Avery  v.  F/i. 
L.  Ass.  Socy.,  117  N.  Y.  451 ;  Casey  v.  Manhattan  In^.  Co., 
11  Wkly.  Dig.  198;  Bishoj?  v.  Clay  Ins.  Co.,  49  Conn.  167; 
Mead  v.  Westchester  F.  Ins.  Co.,  64  N.  Y.  453 ;  Ford  v. 
Joyce,  78  N.  Y.  618 ;  Bartholomew  v.  M.  M.  Ins.  Co.,  34 
Hun,  263 ;  Smith  v.  Knapp,  18  Wkly.  Dig.  95 ;  Roberts  v. 
Elwood,  116  N.  Y.  651 ;  Nevins  v.  Dunlap,  33  N.  Y.  676; 
Philip  V.  GalUnt,  62  N.  Y.  256 ;  N.  Y.  Ice  Co.  v.  iV.  W. 
Ins.  Co.,  31  Barb.  72 ;  Jackson  v.  Andrews,  69  N.  Y.  244, 
247;  Led  yard  v.  Hartford  Fire  Ins.  Co.,  24  Wis.  497; 
Riley  V.  Afayor,  etc.,  96  N.  Y.  333.) 
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IIaight,  J.  The  plaintiff,  a  corporation,  is  engaged  in  the 
mamifacture  of  air  brakes.  In  1877  it  entered  into  a  contract 
with  the  defendants  wliereby  it  appointed  them  sole  agents 
thronghont  the  United  States  and  Canada  for  the  sale  of  all  the 
brakes  made  by  the  company,  tlie  defendants  to  receive  for 
their  services  ten  per  cent  of  tlie  net  receipts,  to  be  deducted 
on  the  receipt  of  tlie  price  paid  to  them  on  such  sales.  la 
June,  1882,  the  defendants  leased  from  the  plaintiff,  in  the 
absence  of  the  j)resident  of  the  company,  all  its  property,  real 
and  personal,  including  its  plant  for  the  manufacture  of 
brakes,  and  entered  into  the  possession  thereof.  Soon  after- 
wards Frederick  W.  Eames,  the  j)resident,  and  Martha  S. 
Eames,  as  stockholders  in  the  company,  brought  an  action 
against  the  defendants  to  set  aside  the  lease  as  ultra  vires. 
Tills  action  resulted  in  a  judgment  of  ouster  against  the 
defendants.  An  appeal  was  then  taken  to  the  General  Term, 
and  during  the  pendency  of  that  appeal,  and  on  the  28d  day 
of  May,  1883,  the  parties  entered  into  a  written  agreement, 
in  and  by  which  tlie  suit  was  settled,  the  contract  of  1877  can- 
celed, and  all  of  the  property  of  the  company  obtained  by  the 
defendants  through  the  lease  retransferred  to  the  company, 
including  all  stock  and  materials  manufactured  and  in  process 
of  manufacture,  and  all  orders  received  for  goods  not  filled  in 
full,  together  with  orders  which  may  be  thereafter  received 
by  the  defendants  growing  out  of  their  connection  with  the 
business.  This  agreement  was  in  consideration  that  the  plain- 
tiff "  pay  to  the  said  Prossers,  for  their  advances  in  said  busi- 
ness and  for  said  property  as  follows:  The  said  company  to 
give  to  the  said  Prossers  its  note,  dated  May  19,  1883,  on 
interest  at  four  months,  to  be  satisfactorily  indorsed,  for  the 
amount  due  thereon  on  account  of  advances,  being  hereby 
agreed  and  fixed  at  $25,4i72.98,  said  Prossers  to  hold  said  note, 
collect  the  outstanding  accounts  and  those  for  orders  unfilled 
at  this  date,  and  as  fast  as  collections  made  to  apply  on  said 
note  till  paid,  and  when  note  is  paid  the  balance  collected  of 
said  accounts  to  be  paid  and  those  not  collected  be  trans- 
ferred to  the  company,  and  the  said  company  to  pay  to  the 


294  Eames  Vacuum  Brake  Co.  v.  Pkosser.         [Nov., 


Opinion  of  the  Court,  per  Haight,  J.  [Vol  157. 

said  Prossers  $10,000  in  cash,  said  note  and  cash  to  be  given 
and  paid  in  fifteen  days  from  this  date ;  and  upon  such  note 
and  cash  being  given  and  paid  the  transfers,  assignments  and 
delivery  of  above  property  to  be  given  by  the  said  Prossers  as 
aforesaid,  the  said  Prossers  to  use  all  due  diligence  in  collect- 
ing said  accounts.  AH  orders  up  to  this  date  unexecuted  to 
be  filled  through  the  said  Prossers  as  sales  agents  as  before." 

The  $25,452.98  note  was  given  and  the  $10,000  cash  was  paid 
by  the  plaintiff  in  accordance  with  the  provisions  of  the  agree- 
ment, and  the  Prossers  collected  from  the  outstanding  accounts 
and  from  the  accounts  on  orders  which  were  unexecuted  at 
the  time  of  the  settlement,  more  than  sufficient  to  pay  the 
$25,452.98  note,  and  assigned  and  transferred  to  the  plaintiff 
the  property  of  the  company,  but  in  the  collections  made  by 
them  they  retained  ten  per  cent  as  commissions,  claiming  that 
they  were  still  entitled  thereto  under  the  contract  of  1877. 
This  action  was  brought  to  recover  the  amount  of  such 
commissions. 

The  answer  alleged  that  the  defendants'  right  to  retain  com- 
missions was  expressly  reserved  by  the  contract  of  May  23d, 
1883 ;  that  there  had  been  an  account  stated,  which  operated 
as  a  settlement  between  the  parties ;  that  there  was  a  mistake 
in  the  contract  of  May  23d,  1883,  in  not  expressly  reserving 
the  commissions,  and  judgment,  among  other  things,  was  asked 
that  the  contract  be  reformed  in  that  particular  and  the  com- 
plaint dismissed.  The  case  was,  by  consent  of  parties,  referred 
to  a  referee,  and  upon  the  trial  there  was  a  sharp  contest  over 
the  issue  raised  with  reference  to  tliere  being  a  mutual  mis- 
take in  the  contract.  Evidence  w^as  given  on  behalf  of  the 
defendants  to  the  efifect  that  the  understanding  was  that  they 
were  to  have  commissions,  and  equally  as  positive  evidence 
was  given  on  behalf  of  the  plaintiff  that  commissions  were 
not  to  be  allowed  ;  that  the  settlement  was  a  complete  settle- 
ment as  of  the  date  of  the  instrument,  for  which  the  defend- 
ants were  paid  a  bonus  of  $10,000,  and  that  the  accounts  and 
unfilled  orders  were  left  in  the  hands  of  the  defendants  for 
the  purpose  of  enabling  them  to  make  collections  and  satisfy 
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their  $25,452.98  note.  The  names  of  several  prominent  and 
well-known  lawyers  appear  among  the  list  of  witnesses  sworn 
upon  this  issue.  The  referee  found  the  facts  in  favor  of  the 
plaintiff  and  awarded  judgment  for  the  amount  of  the  com- 
missions, and  that  judgment  has  been  affirmed  in  the  General 
Term.  The  finding  of  the  referee  upon  that  issue,  having 
been  made  upon  a  conflict  in  tlie  testimony,  and  having  been 
affirmed  in  the  General  Term,  is  final  and  conclusive  upon  the 
parties  and  leaves  nothing  upon  that  issue  which  this  court 
has  the  power  to  review. 

It  is  now  contended,  however,  that  the  contract  of  May  23d, 
1883,  when  properly  construed,  reserves  to  the  defendants  tlie 
commissions,  and  that  no  reformation  of  the  contract  wa« 
necessary.  This  contention  is  based  upon  the  concluding  sen- 
tence in  the  contract :  "  All  orders  up  to  this  date  unexecuted 
to  be  filled  through  the  said  Prossers  as  sales  agents  as  before.^' 
Prior  to  this  and  under  the  contract  of  1877,  the  Prossers 
made  sales  as  agents,  collected  the  moneys  due  upon  salee 
made  and  retained  therefrom  their  commissions,  remitting  the 
balance  to  the  plaintiff,  and  the  argument  is  that  the  provision 
of  the  contract  for  orders  to  be  filled  through  the  Prossers  as 
sales  agents,  as  before,  entitled  them  to  retain  their  commis- 
sions as  before.  It  will  be  observed,  however,  that  nothing  is 
said  in  the  contract  about  the  commissions.  It  treats  only  of 
filling  unexecuted  orders,  and  provides  that  these  orders  shall 
be  filled  by  the  Prossers,  as  agents,  as  before.  It  has  refer- 
ence to  the  manner  and  the  persons  by  whom  unexecuted 
orders  are  to  be  filled,  and  remains  silent  wuth  reference  to  the 
rights  of  the  parties  thereunder. 

In  the  case  of  MaCreery  v.  Day  (119  N.  Y.  1),  Andrews, 
J.,  in  delivering  the  opinion  of  the  court,  says :  •'  Where  a 
contract  is  rescinded  while  in  the  course  of  performance,  any 
claim  in  respect  of  performance,  or  of  what  has  been  paid  or 
received  thereon,  will  ordinarilv  be  referred  to  the  agreement 
of  rescission  and  in  general  no  such  claim  can  be  made  unless 
Qxpressly  or  impliedly  reserved  upon  the  rescission.''  Adopt- 
ing this  language  as  correctly  stating  the  rule,  it  is  evident 
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that  the  agreement  of  rescission  does  not  in  this  case  expressly 
reserve  to  the  defendants  the  commissions.  Does  it  impliedly 
reserve  them  ?  In  determining  this  question  we  may  properly 
take  into  consideration  the  surrounding  circumstances  under 
which  the  parties  were  acting  and  the  contents  of  the  instru- 
ment, of  wliich  the  clause  in  question  forms  a  part.  Keferring 
to  these  circumstances,  we  find  the  parties  to  have  been 
engaged  in  a  sharp  litigation  and  then  in  the  act  of  effecting 
a  settlement.  The  plaintiff  was  to  pay  the  defendants,  within 
four  montlis,  the  amount  of  the  advances  made  by  them,  which 
amounted  to  $25,452.98.  This  amount  was  secured  by  a  note, 
and  as  collateral  security  for  the  payment  of  the  note,  the 
Prossers  were  to  hold  the  outstanding  accounts,  fill  the  uncom- 
pleted orders*  collect  the  accounts  and  apply  the  same  in  pay- 
ment of  their  note.  In  addition  to  this,  the  plaintiff  was  to 
pay  the  defendants  $10,000  in  cash.  The  defendants  agreed, 
in  consideration  therefor,  to  surrender  the  stock  of  the  plaintiff 
corporation,  whicli  they  had  theretofore  held  as  collateral 
security  for  advances  made  to  the  company,  to  cancel  and  sur- 
render its  agreement  of  1877,  and  to  transfer  and  assign  over 
to  the  plaintiff  all  stock  and  materials  manufactured  and  in 
process  of  manufacture,  including  all  not  disposed  of,  which 
were  transferred  and  delivered  to  them  by  the  company  under 
the  lease,  and  whicli  had  been  purchased  or  manufactured  in 
the  business  since,  and  also  to  transfer  and  assign  to  the  com- 
pany all  orders  received  for  goods  and  not  filled  in  full, 
together  with  all  orders  wliich  may  be  hereafter  received  by 
them  growing  out  of  their  connection  with  the  business.  It  is 
thus  plain  from  the  express  wording  of  the  instrument  that  the 
unfilled  orders  became,  and  were  intended  to  become,  the  prop- 
erty of  the  plaintiff  upon  the  execution  of  the  contract,  and  in 
the  absence  of  any  provision  showing  a  reservation  of  commis- 
sions as  a  consideration  for  the  transfer  of  the  unfilled  orders,  we 
think  it  must  be  assumed  that  these  orders  were  transferred  to 
the  plaintiff  as  a  part  of  the  consideration  for  which  the  $10,000 
in  cash  was  paid.  Wo  agree  with  the  court  below  that  there 
is  nothing  in  the  provisions  of  the  contract  or  in  the  circum- 
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stances  siirronnding  the  parties  at  the  time  it  was  executed, 
from  which  it  can  be  said  tliat  the  referee  erred  in  holding 
that  the  commissions  were  not  impliedly  reserved  in  the  con- 
tract of  rescission.  Shonld  we  treat  the  contract  as  ambigu- 
ous and  resort  to  the  parol  testimony  for  the  purpose  of 
ascertaining  the  meaning  of  the  parties?  The  result  would 
be  the  same,  for  we  should  then  meet  the  issue  of  mutual  mia- 
take  which  has  been  tried  and  determined,  and  in  which  it 
has  been  found  as  a  fact,  upon  controverted  testimony,  that  it 
was  not  the  intention  or  understimding  that  the  defendants 
should  have  commissions  upon  these  orders. 

Upon  the  issue  of  accord  and  satisfaction  the  referee  haa 
found  that  the  moneys  remitted  to  the  plaintiff  by  the  defend- 
ants, as  proved  upon  the  trial,  were  moneys  which  the  defend- 
ants had  received  as  the  plaintiff's  agents,  and  that  there  was 
no  account  stated  between  plaintiff  and  the  defendants  as  to 
items  in  controversy  in  this  action.  It  appears  from  tlie 
evidence  that,  after  the  settlement  was  entered  into,  the 
defendants  from  time  to  time  rendered  statements  to  the 
plaintiff  showing  the  amount  of  collections  made  by  them 
and  applied  upon  the  note,  and  in  such  statements  sales  agents' 
commissions  of  ten  per  cent  were  deducted.  No  money  or 
checks  were  transmitted  to  the  plaintiff  with  these  statements ; 
none  was  due,  for  the  note  liad  not  at  this  time  been  paid  in 
full.  It  thus  ran  along  until  the  third  of  August,  when  the 
plaintiff  wrote  the  defendants,  raising  objection  to  the  correct- 
ness of  their  statements  in  charging  ten  per  cent  commis- 
sions, and  on  the  third  of  September  they  again  objected  to 
the  statement  rendered  in  which  commissions  had  been 
charged.  On  the  19th  of  September,  1883,  the  defendants 
rendered  a  general  statement,  including  the  monthly  statements 
theretofore  rendered,  in  which  they  showed  that  the  amount 
of  their  collections  had  beon  sufficient  to  pay  the  note  in  full, 
leaving  a  balance  in  their  hands  of  $5,970.82,  and  concludes 
with  the  words :  "  Check  to  l)alance."  This  statement  and 
check  appear  to  have  been  received  l>y  the  plaintiff  on  the  22d 
of  September,  1883,  and  on  that  date  the  plaintiff',  through  its 
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secretary,  writes  the  defendants  as  follows:  "  Yours  of  the 
20th,  with  statement  and  check,  received.  We  object,  as 
heretofore,  to  tlie  ten  per  cent  commission  you  claim  and 
deduct.  We  credit  on  account  your  check  for  §5,976.82." 
The  note  having  been  paid  in  full  under  the  terms  of  the  con- 
tract, all  of  the  accounts  then  remaining  were. to  be  trans- 
ferred and  assigned  to  the  plaintiff,  ])ut  for  some  reason  not 
clearly  disclosed,  the  defendants  appear  to  have  made  some 
small  collections  thereafter,  rendering  statements  therefor,  and 
on  each  statement  remitting  by  check  the  balance,  after 
deducting  commissions.  This  continued  until  the  2Sth  day 
of  December,  when  the  final  transfer  of  accounts  appears  to 
have  been  made.  In  all  of  the  letters  transmitting  checks 
they  commence  wuth  the  phrase,  "  Enclosed  please  find  check 
for ; "  then  follows  the  name  of  the  account,  with  the  items 
collected,  less  the  ten  per  cent  commission.  In  one  only 
do  we  find  any  qualitication,  and  that  is  in  the  statement  of 
October  4th,  1883,  in  which,  after  the  words  '*  Enclosed 
please  find  check  "  follows  the  statement  "  being  in  full  for 
following  bills  against  Fitchburg  K.  R.,  August  10, 15,  18th." 
The  plaintiff  from  time  to  time  objected  to  these  statements 
on  the  ground  that  commissions  were  deducted.  Does  this 
amount  to  an  account  stated,  in  such  a  manner  as  to  be  treated 
in  law  as  a  settlement  between  the  parties  i  The  referee,  as 
we  have  seen,  has  found  that  it  was  not  and  his  finding  has 
been  approved  by  the  General  Term.  It  is  contended,  how- 
ever, that  the  cases  of  Fuller  v.  Kemp  (138  ?f.  Y.  231)  and 
Ncifisoty  V.  Tomllnson  (148  N.  Y.  32r>),  in  effect  hold  that  the 
facts  to  which  we  have  referred  constitute  an  account  stated, 
in  which  the  ]>laintiff  is  deemed  to  have  acquiesced.  In  the 
case  of  FulUr  v.  Ketnp  a  physician  had  rendered  a  bill  for 
professional  services  of  $670.  The  defendant,  on  the  receipt 
of  the  bill,  wrote  the  plaintiff  questioning  the  justice  of  his 
charge  and  inclosing  a  check  for  $400,  which  he  stated  was  to 
be  in  full  satisfaction  of  the  plaintiff's  claim.  The  plaintiff 
retained  and  collected  the  check  and  then  again  sent  a  bill 
charging  the  same  amount  as  before  and  crediting  thereon 
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$400.  Tlie  defendant  thereupon  wrote  him  stating  that  the 
check  was  sent  liim  in  full  satisfaction ;  that  he  did  not  recog-  * 
nize  the  plaintiff's  right  to  retain  it  and  repudiate  the  con- 
dition, and  requested  him  either  to  return  the  money  or  to 
retain  it  upon  the  condition  named.  To  this  letter  the  plain- 
tiff made  no  reply,  but  subsequently  brought  an  action  to 
recover  the  Imlance.  In  that  case  it  was  held  that  there  was 
an  accord  and  satisfaction ;  that  upon  the  receipt  of  the  last 
letter  the  plaintiff  had  the  alternative  of  a  restoration  of  the 
money  or  the  extinguishment  of  the  debt ;  that  by  its  reten- 
tion his  claim  became  canceled. 

In  Ndssoiy  v,  Toinlinson  the  defendant  wrote  the  plain- 
tiff, inclosing  a  check  for  $300  as  his  commission  on  the  sale 
of  real  estate.  He  concluded  his  letter  with  the  request  that 
the  plaintiff  sign  and  return  the  inclosed  voucher,  which  was 
a  receipt  in  full  for  his  commissions.  To  this  the  plaintiff 
answered  :  "  I  do  not  know  what  you  mean  by  sending  me  a 
check  for  $300 ;  I  want  my  5  per  cent  commission  on  the 
$30,000."  No  reply  was  made  by  the  defendant  to  this  letter, 
although  one  was  requested.  Subsequently,  the  plaintiff  saw 
the  defendant  and  asked  him  what  he  meant  by  sending  a 
check  for  $300,  and  told  liim  he  wanted  5  per  cent  commis- 
sion and  that  that  was  the  understanding  between  them.  The 
defendant  then  told  liim  that  he  would  not  give  one  cent  more ; 
that  he  was  only  entitled  to  the  $300  and  that  his  check  had 
paid  that.  The  plaintiff  retained  the  check  for  seven  months 
and  then  drew  the  money  on  it  and  wrote  the  defendant  inclos- 
ing a  receipt  for  $300  as  part  payment  for  his  services,  and 
insisted  on  his  being  paid  the  balance  claimed  by  him.  The 
defendant  answered  back,  acknowledging  the  receipt  of  the 
letter  and  stating  that  he  should  consider  the  payment  in  full 
for  all  commissions.  Plaintiff  did  not  return  or  offer  to 
return  the  money  paid  to  him,  but  subsequently  brought  an 
action  to  recover  the  balance  which  he  claimed  to  be  his  due. 
This  court  held  that  the  retention  of  the  check  was  an  accord 
and  satisfaction,  following  the  case  of  Fuller  v.  Kemp,  In 
these  cases  the  doctrine  oi  accord  and  satisfaction  was  carried 
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to  the  extreme  limit,  and  it  is  not  our  purpose  to  further 
extend  tlie  rule.  In  those  cases  there  were  disputed  claims, 
and  the  checks  were  deemed  to  have  been  offered  in  each 
instance  as  a  settlement,  and  under  sucli  circumstances  that 
the  plaintiff  could  not  well  accept  and  retain  the  money  with- 
out being  deemed  to  have  acquiesced  in  the  settlement  pro- 
posed. In  the  case  under  consideration  we  have  no  such 
tender  of  checks  as  a  settlement  between  the  parties.  The 
one  case,  that  of  October  4th,  in  which  the  words  "  settlement 
in  full "  appear,  has  reference  to  being  in  full  of  the  Fitch- 
burg  account  for  the  days  named  and  not  to  a  settlement 
between  the  plaintiff  and  defendants  of  the  controversy 
between  them.  It  is^rue  that  an  account  stated  is  conclusive 
upon  the  parties  to  it  unless  impeached  for  fraud  or  mistake, 
but  the  debtor  and  creditor  must  mutually  agree  as  to  the  allow- 
ance or  disallowance  of  their  respective  claims  and  as  to  the 
balance  struck  upon  the  final  adjustment  of  the  accounts  and 
demands  on  both  sides.  Their  minds  must  meet  in  making 
the  agreement  the  same  as  in  other  agreements.  It  need  not 
be  by  direct  and  express  assent,  but  such  assent  may  be  implied 
from  the  circumstances.  If  one  party  presents  his  account  to 
the  other  and  the  latter  makes  no  objection  it  may  be  inferred 
that  he  is  satisfied  with  and  assents  to  it  as  correct.  If  an 
account  be  made  up  and  transmitted  by  one  party  to  the  other 
and  the  latter  keeps  it  for  a  considerable  time  without  making 
any  objection  he  is  deemed  to  have  acquiesced  in  it,  but  there 
must  be  proof  in  some  form  of  an  express  or  implied  assent 
to  the  account  rendered  by  one  party  to  another  before  the 
latter  can  be  held  to  be  so  far  concluded  that  he  can  impeach 
it  only  for  fraud  or  mistake.  {Stenton  v.  Jerome^  54  N.  Y, 
480 ;  Lockwood  v.  Thome,  11  N.  Y.  170  ;  S,  C,  18  N.  Y. 
285;  Toiimj  v.  /////,  67  X.  Y.  162;  Quincey  v.  White,  QZ 
N.  Y.  377.)  Ordinarily,  the  retention  of  a  check  inclosed  in 
a  letter  which  refers  to  the  amount  as  the  balance  due  on 
accounts  between  the  parties,  will  not  be  held  to  be  an  accord 
and  satisfaction  so  as  to  bar  an  action  for  the  balance  due, 
{McKay  v.  Myers,  168  Mass.  312 ;  Day  v.  McLea,  L.  R.  [22 
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Queen's  Bench  Div.]  610.)  It  is  only  in  cases  where  a  dispute 
has  arisen  between  the  parties  as  to  the  amount  due  and  a 
check  is  tendered  on  one  side  in  full  satisfaction  of  the  matter 
in  controversy  that  the  other  party  will  be  deemed  to  have 
acquiesced  in  the  amount  offered  by  an  acceptance  and  a  reten- 
tion of  the  check.  {Ndssoiy  v.  Tomlinson^  sxipra  ;  Fuller  v. 
Kemp^  svpra.)  In  this  case  the  defendants  were  engaged  in 
collecting  money  for  the  plaintiff ;  their  character  was  that  of 
agents.  From  time  to  time  they  remitted  balances  to  the 
plaintiff.  It  was  the  plaintiff's  money.  It  objected  early  to 
the  retention  of  commissions  bv  the  defendants,  and  continued 
such  objection  through  several  months,  to  nearly  every  account 
rendered  in  \vhich  commiiisions  were  charged.  "We  think  the 
court  below  properly  held  that  no  accord  and  satisfaction  were 
established. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  O'Brien  and  Vann,  J  J.,  not  voting,  and 
Martin,  J.,  not  sitting. 

Judgment  affirmed. 


Peter  A.  Ward,  as  Receiver  of  the  Property  and  Effects  of 
Norman  Petrie,  Resj)ondent,  v,  Norman  Petrie  and  Flora  ~i57 
Petrie,  Appellants. 

1.  Receiver  in  Supplementaiiy  Proceedinos  — Inability  to  Main- 
tain Action  kok  Damages  for  Conspiracy  to  Preve^^t  Collection 
OF  Debt.  A  receiver  in  supplementary  proceedins^s  has  no  autliority,  as 
such,  to  maintain  an  action  at  law  to  recover  damages  from  the  judgment 
debtor  and  another  for  a  fraudulent  conspiracy  to  prevent  the  collection 
of  the  judgment  creditor's  debt  (such  as  a  transfer  of  the  debtor's  prop- 
erty by  a  chattel  mortgage  in  fraud  of  creditors),  carried  into  effect  before 
the  entry  of  judgment  and  the  commencement  of  the  proceedings  which 
resulted  in  the  appointment  of  the  receiver. 

2.  Absence  of  Statutory  Authority.  The  maintenance  of  such  an 
action  is  not  within  the  powers  conferred  by  tlie  Code  of  Civil  Procedure 
upon  receivers  in  supplementary  proceedings,  nor  is  it  authorized  by 
the  act  (L.  1858,  ch.  314,  amd.  L.  1894,  ch.  740)  declaring  the  powers  of 
receivers  and  other  trustees. 
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3.  RfGiiT  OF  Action,  if  any,  Confined  to  Judgment  Creditor. 
Even  if  a  judgment  creditor  can  maintain  an  action  at  law  to  recover  dam- 
ages on  account  of  the  fraudulent  transfer  of  the  debtor's  property  made 
before  he  recovered  judgment  or  had  any  lien  (which  is  not  decided),  such 
a  right  of  action  can  only  be  asserted,  if  at  all,  b}'^  the  creditor  himself  in 
his  own  name  and  not  through  a  receiver  in  supplementary  proceedings. 

4.  Capacity  to  Sue  Distinguished  pkom  Right  to  Maintain  Action. 
The  ground  of  demurrer,  that  *'the  plaintiff  has  not  legal  capacity  to 
sue"  (Code  Civ.  Pro.  §  488),  does  not  apply  to  a  receiver  duly  appointed 
in  supplementary  proceedings;  and  the  right  to  claim  that  he  cannot  main- 
tain the  action  by  reason  of  the  nature  of  the  relief  sought  is  not  waived 
by  omitting  to  raise,  by  demurrer  or  answer,  the  question  of  his  capacity 
to  sue. 

Ward  v.  Petrie,  92  Hun,  605,  reversed. 

(Argued  October  27,  1898;  decided  November  22,  1898.) 

Appeal  from  a  jiulgmeiit  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  3,  1896,  affirming  a  judgment  of  the  County  Court 
of  Jefferson  county  in  favor  of  the  plaintiiBE  entered  upon  a 
verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

On  tlie  IGtli  of  August,  1803,  one  Jesse  Reed  commenced 
an  action  in  the  Supreme  Court  against  the  defendant  Nor- 
man Petrie  to  recover  tlie  sum  of  $000,  for  work  performed 
by  said  Reed  as  a  farm  hiborer  upon  the  farm  of  said  Petrie. 
Issue  having  been  joined  in  said  action  it  was  tried  on  the  15th 
of  February,  1894,  and  after  five  o'clock  in  the  afternoon 
wlien  it  was  too  late  to  enter  judgment  on  that  day,  a  verdict 
was  rendered  in  favor  of  the  plaintiff  therein  for  tlie  sum  of 
$03-1.50.  The  next  day  at  ten  minutes  after  ten  judgment 
was  entered  upon  the  verdict  in  the  county  clerk's  office  of 
Jefferson  county  for  the  sum  of  $712.50  damages  and  costs. 
An  execution  was  at  once  issued  to  tlie  sheriff  of  said  county, 
in  which  the  judgment  debtor  then  resided,  and  it  was  returned 
unsatisfied  on  tlie  21st  of  February,  1S94.  On  February  23rd, 
180-lr,  proceedings  supplementary  to  execution  based  upon  said 
judgment  were  instituted  in  the  usual  form  and  resulted  in 
tlie  appointment  of  plaintiff  as  receiver  tlierein  by  an  order 
dated  March  10th,  189-1,  followed  by  the  filing  of  the  proper 
receiver's  bond  on  the  17th  of  March,  1894.    The  order  requir- 
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iiig  the  judgment  debtor  to  appear  for  examination  was  served 
upon  him  February  2-l:tIi,  1894. 

Tliis  action  was  connnenced  in  the  County  Court  of  Jeffer- 
son county  about  May  1st,  1894.  It  is  alleged  in  the  com- 
plaint, and  evidence  was  given  tending  to  show  that,  at  about 
seven  o'clock  in  the  morning  of  February  16th,  1894,  said 
iNorman  Petrie  executed  and  delivered  to  his  sister.  Flora 
Petrie,  a  chattel  mortgage  upon  a  large  quantity  of  personal 
property  to  him  belonging,  situated  upon  Ins  farm  in  the  town 
of  Orleans,  county  of  Jefferson ;  that  said  mortgage  was  at 
once  duly  filed  in  the  proper  office,  but  the  same  was  color- 
able merely,  and  was  given  without  consideration  pursuant  to 
a  conspiracy  entered  into  between  the  defendants  to  cheat  and 
defraud  the  creditors  of  the  said  Norman  Petrie,  and  especially 
the  said  Jesse  Reed,  and  to  prevent  the  collection  of  said  judg- 
ment to  be  entered  on  the  verdict  in  his  favor ;  that  pursuant 
to  said  conspiracy  the  said  Flora  took  possession  of  the  mort- 
gaged property  and  advertised  the  same  for  sale  on  the  19th 
of  March,  1894,  when  she  bid  in  substantially  the  wliole 
thereof,  and  is  now  in  possession  claiming  to  be  the  owner, 
with  knowledge  at  all  times  of  the  fraudulent  intent  of  the 
said  Norman  in  the  execution  and  delivery  of  the  mortgage. 
The  complaint  closes  in  these  words :  '*  That,  by  reason  of 
such  conspiracy  and  the  acts  of  defendants  in  pursuance 
thereof,  the  trust  estate  and  rights  of  plaintiff  have  been  dam- 
aged in  the  sum  of  $800.  *  *  *  Wherefore,  the  plaintiff 
demands  judgment  for  the  sum  of  §800,  besides  costs." 
There  was  no  allegation  of  title  to  the  property  in  the  plain- 
tiff, or  of  a  conversion  thereof  bv  the  defendants.  The  defend- 
ants  served  separate  answers,  putting  at  issue  the  more  import- 
ant allegations  in  the  complaint,  and  upon  the  trial  they  raised, 
by  appropriate  objections,  motions  and  exceptions,  the  (jues- 
tion  wliether  the  complaint  stated  a  cause  of  action,  and,  if  so, 
whether  the  County  Court  had  jurisdiction  thereof. 

It  appeared  upon  the  trial  that,  on  February  20th,  1894, 
four  days  before  the  order  in  supplementary  proceedings  was 
served,  the  defendants  executed  and  acknowledged  an  instru- 
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ment  under  seal,  whereby,  after  reciting  that  Norman  Petrie 
owned  said  farm  and  tliat  it  was  incumbered  by  three  mort- 
gages,  the  tliird,  amounting  to  about  $2,750,  being  owned  by 
the  said  Flora,  it  was  agreed  ''  that  said  Norman  do  and 
hereby  does  transfer  to  the  said  Flora  Petrie  the  possession  of 
said  farm ;  that  said  Flora  Petrie  agrees  to  and  hereby  does 
take  possession  of  said  farm,  to  receive  and  hold  possession 
thereof  as  mortgagee  in  possession."  On  the  same  day  Flora 
Petrie  took  possession  of  the  real  estate,  and  at  the  same  time 
she  also  took  possession  of  the  personal  property  under  the 
chattel  mortgage,  wliich  contained  the  usual  danger  clause, 
and  she  was  in  possession  thereof  before  the  supplementary 
proceedings  were  instituted.  The  ciiattel  mortgage  purports 
to  have  been  given  mainly  as  collateral  and  further  security  to 
said  third  mortgage  on  the  real  estate. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  as 
receiver,  against  both  defendants  for  the  sum  of  $795.28. 
Judgment  was  entered  accordingly,  and  from  the  judgment 
of  the  General  Term  affirming  the  same  an  appeal  was  taken 
by  the  defendants  to  tiiis  court. 

Wiujhind  7^  Ford  for  appellants.  This  action  cannot  be 
maintained  by  the  plaintiff.  The  receiver  appointed  in  sup- 
plementary proceedings  is  only  vested  with  a  title  to  debtoi*'s 
pro[)erty  by  virtue  of  sections  2468  and  2460  of  the  Code. 
{Peftlhone  v.  Drahyford,  37  llun,  62S  ;  Bostwivlc  v.  Menck^ 
40  N.  Y.  383;  Metcalf  v.  Del  Valle,  19  N.  Y.  Supp.  16; 
D,  M,  B.  Co.  V.  liegglo^  34  N.  Y.  Supp.  457;  Osborne  v. 
Mos'Sy  7  Johns.  160;  IlaiceH  v.  Leader^  Cro.  Jac.  270; 
Brofvnell  v.  Curtis^  10  Paige,  210;  Olney  v.  Tanner ^  10 
Fed.  Rep.  101;  18  Fed.  Rep.  636;  Fidd  w  Sands,  8  Bos. 
685  ;  Conger  v.  Sands,  19  How.  Pr.  8  ;  Stephens  v.  Perrins^ 
143  N.  Y.  481 ;  Stephens  v.  M,  B,  Co,,  13  App.  Div.  271 ; 
Ilurwltz  V.  llurw'itz,  10  Misc.  Rep.  358 ;  Bra^m  v.  M.  JVat 
Bank,  127  N.  Y.  515;  Lamb  v.  Stone,  28  Mass.  [11  Pick.] 
526 ;  Morgan  v.  J)awes^  1  llopk.  Ch.  365 ;  Dunlevy  v.  Tall- 
madge^  32  N.  Y.  457;  Reed  v.  Darroio^  2  Edw.  Ch.  414; 
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Wellinfftmiv.  Small^  57  Maes.  [3  Cush.]  150;  Adler  v.  Fenr 
toji,  24:  How.  [U.  S.]  407 ;  Underwood  v.  Sutcliffe,  77  N.  Y. 
58;  Kennedy  v.  Thorp^  51  N.  Y.  174;  Porter  v.  WUliatnSy 
9  X.  Y.  142.)  Ch.  314,  L.  1858,  does  not  apply.  {Pettibone  v. 
Drakeford,  37  II un,  628.) 

Watson  M,  Rogers  for  respondent.  The  plaintiff  in  the 
judgment  was  defeated  in  his  effort  to  enforce  it  by  execution 
through  the  fraudulent  acts  of  the  defendants..  For  this 
he  has  a  remedy  at  law.  {^Yaies  v.  Joyce^  11  Johns.  136; 
Adams  v.  Paiije^  7  Pick.  542 ;  Mott  v.  Danforth^  6  Watts, 
304;  Van  Pelt  v.  McGraw,  4  K  Y.  110;  Quinhy  v. 
StraiLss^  90  N.  Y.  664;  Hodges  v.  Marks^  3  Cro.  Jae, 
485;  Bentley  v.  Donnelly^  8  Term  Rep.  127;  Penrod  v. 
Mitehell,  8  S.  «fe  R.  522;  if^^Z^^y  v.  Murphy,  26  Penn. 
St.  78;  Findlay  v.  McAllister,  113  U.  S.  104;  ircwA- 
J7^m  V.  Carthage  Nat,  Bank,  86  Hun,  396-399;  u£tna 
Fire  Ins.  Co,  v.  Mayor,  etc,  153  N.  Y.  331 ;  Broom  Leg. 
Max.  146;  Kujek  v.  Goldman,  150  N.  Y.  176.)  Neither 
defendant,  b}'  demurrer  or  answer,  has  raised  the  question  of 
the  plaintiff's  capacity  to  sue.  It  can  only  be  done  so.  (Code 
Civ.  Pro.  §  488,  subd.  3 ;  §§  490,  1405,  2469,  subd.  2;  Seaton 
V.  Davis,  1  T.  &  C.  91 ;  Perkins  v.  Stitnmel,  114  N.  Y.  359- 
368 ;  Nam  v,  Oakley,  122  N.  Y.  631 ;  Hall  v.  Sampsofi,  35 
N.  Y.  274 ;  Hathaway  v.  Bray  man,  42  N.  Y.  322 ;  Hamill 
V.  Gillespie,  48  X.  Y.  556,  559;  Treniaine  v.  Mortimer,  128 
X.  Y.  1 ;  Q,  ct'  N  B,  B.  Co,  v.  Hart,  48  Hun,  393 ;  MoCorkle 
V.  Herrman,  117  X.  Y.  297,  302;  Mandeville  v.  Avenj,  124 
X.  Y.  377,  385 ;  Porter  v.  Williams,  9  X.  Y.  142 ;  Stephens 
V.  Perrine,  143  X.  Y.  476;  ^Stephens  v,  M.  B.  Co.,  13  App. 
Div.  268.)  Authority  is  expressly  given  by  chapter  314,  Laws 
of  1858,  as  amended  by  chapter  740  of  the  Laws  of  1894,  to 
"  a7iy  "  receiver  of  the  property  of  an  insolvent  individual  or 
corporation  to  disaffirm  and  treat  as  void  all  transfers  made  in 
fraud  of  the  rights  of  any  creditor.  (Stephens  v.  M,  B,  Co., 
13  App.  Div.  268 ;  Sticfel  v.  Berli/i,  28  App.  Div.  103.) 
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Vann,  J.  This  action  is  an  excursion  by  a  receiver  into  a 
new  field.  It  is  an  action  at  law  brought  by  the  plaintiff,  as 
receiver  in  supplementary  proceedings,  to  recover  damages 
from  the  judgment  debtor  and  another  for  a  fraudulent  con- 
spiracy to  prevent  the  collection  of  the  judgment  creditor's 
debt,  which,  although  in  existence,  was  not  in  judgment  at  the 
time  the  conspiracy  was  formed  and  executed.  As  the  author- 
ity of  the  plaintiff  to  maintain  such  an  action  is  challenged,  it 
becomes  necessary  to  examine  tlie  statute  authorizing  his 
appointment  and  governing  his  powers. 

The  Code  of  Civil  Procedure,  by  section  2464,  authorizes 
the  appointment  of  "  a  receiver  of  the  property  of  the  judg- 
ment debtor."  Section  2468  provides  that  "  the  property  of 
the  judgment  debtor  is  vested  in  a  receiver,  who  has  duly 
qualified,  from  the  time  of  filing  the  order  appointing  him," 
subject  to  certain  exceptions  not  now  material.  When  the 
receiver's  title  to  personal  property  has  thus  become  vested 
"  it  also  extends  back  by  relation,  for  the  benefit  of  the  judg- 
ment creditor  in  whose  behalf  the  special  proceeding  was  insti- 
tuted, *  *  *  so  as  to  include  the  personal  property  of  the 
judgment  debtor,  at  the  time  of  the  service  of  the  order."  (Id. 
§  2469.)  If  it  appears  from  due  proof  that  the  judgment 
debtor  has  in  his  possession,  or  under  his  control,  money  or 
personal  property  belonging  to  him,  or  that  a  third  person 
lias  possession  or  control  of  the  same,  and  the  right  of  the 
judgment  debtor  is  not  substantially  disputed,  an  order  may 
be  made  by  the  judge  in  charge  of  the  proceeding  in  his  dis- 
cretion, for  the  payment  of  the  money  or  the  delivery  of  the 
property  to  the  sheriff  or  to  a  receiver  if  one  has  been 
appointed.  (Id.  §  2447.)  The  receiver  is  subject  to  the  con- 
trol of  the  court  out  of  which  the  execution  was  issued 
(§  2471),  and  his  duties,  subject  to  such  control,  are  to  take 
possession  of  the  tangible  property  of  the  judgment  debtor, 
not  exempt  by  law,  and  convert  it  into  money  to  the  best 
advantage ;  to  collect  the  intangible  assets,  and  out  of  the  pro- 
ceeds to  pay  fees  and  expenses  and  apply  the  balance  upon 
the  debt  of  the  judgment  creditor,  returning  the  remainder,  if 
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any,  to  the  judgment  debtor.     He  represents  the  judgment 
debtor,  and  can  bring  any  action  relating  to  property  rights 
that  he  might  bring  because  he  has  his  title.     He  also  repre- 
sents the  judgment  creditor  in  equity  to  the  extent  necessary 
to  bring  actions  in  the  nature  of  a  creditor's  bill  to  set  aside 
fraudulent  transfei'S,  for  "he  conies  in  by  the  act  of  the  law 
and  not  by  the  act  of  the  party."     {Porter  v.  Williams,  9  N. 
Y.  142,  149  ;   Underwood  v.  Sutcliffe,  77  N.  Y.  58,  62  ;  Man- 
deville  v.  Avert/,  124  N.  Y.  376,  385.)     He  is  trustee  for  the 
judgment  creditor  to  receive,  and   to  remove  obstacles  by 
equitable  procedure  so  that  he  may  receive,  the  property  of 
the  judgment  debtor  and  apply  the  proceeds  on 'the  debt 
which  is  the  foundation  of  his  authority.     He  takes  the  legal 
title  to  all  the   personal  property  of  tiie  debtor,  whether  in 
his  own  hands  or  in  the  hands  of  others,  as  of  the  date  of  the 
service    of    the    order    in    supplementary   proceedings,   but 
not  so  as  to  affect  the  title  of  a  purchaser  in  good  faith  or 
the   payment   of  a   debt  iii   good   faith.     (Code  Civil  Pro. 
§  2469;  McCorUe  v.  Herrman,  117  N.  Y.  297,  302.)     The 
title  to  property,  however,  transferred  by  the  judgment  debtor 
in  fraud  of  creditors,  prior  to  the  service  of  the  order  for 
examination  upon  him,  is  good  as  against  the  receiver  until 
he  has  caused  the  transfer  to  be  set  aside  by  a  decree  in 
equity.     {Bostioick  v.  MencJc,  40  N.  Y.  383.)     Until  then  he 
lias  an  equitable  right  but  no  title.    While  the  title  of  a  fraudu- 
lent transferee  is  not  good  as  against  the  sheriff  armed  with 
an  execution  against  the  property  of  the  judgment  debtor,  as 
he  may  levy  upon  the  property,  sell  it  and  run  the  risk  of 
being  able  to  prove  the  fraudulent  nature  of  the  transaction 
when  he  is  sued,  it  is  good  as  against  the  receiver,  who  has  no 
legal  process,  until  the  transfer  is  formally  set  aside.     The 
receiver  can  maintain  an  action  against  the  judgment  debtor 
in  conversion,  where  the  debtor  has  converted  property  after 
it  became  vested  in  the  receiver  {Gardner  v.  Siriith,  29  Barb. 
68) ;  but  it  has  been  held  that  he  cannot  maintain  replevin  to 
recover  articles  of  personal  property  which  were  transferred 
by  the  debtor  in  fraud  of  his  creditors,  prior  to  the  appoint- 


308  Ward  v.  Petrie.  [Nov., 

Opinion  of  the  Court,  per  Vann,  J.  I  Vol.  J  57. 


ment  of  the  receiver.  {Pettibojie  v.  Drakeford  (37  Hun, 
628.) 

In  Metcalf  v.  Bel  Voile  (64  Hnn,  245)  it  was  lield  that  the 
title  of  a  receiver  in  supplementary  proceedings  extended 
only  to  the  property  which  the  judgment  debtor  had  when 
the  receiver  was  appointed,  and  that  it  did  not  inchide  prop- 
erty whicli  the  judgment  debtor  had  fraudulently  transferred 
prior  to  such  appointment.  When  the  case  reached  this  court 
it  was  affirmed  on  the  authority  of  Bostwick  v.  Menck  (supra). 
So  an  administrator  does  not  take  legal  title  to  chattels  fraudu- 
lently assigned  by  his  intestate,  and  can  only  avoid  the  trans- 
fer by  proceeding  in  equity  under  the  statute  authorizing  it. 
{Osborne  v.  Moss^  7  Johns.  161 ;  BrowneU  v.  Cm^tis^  10 
Paige,  210.) 

If  the  plaintiff  can  maintain  this  action  at  law,  it  must  be 
because  the  title  to  the  cause  of  action  vested  in  him  by 
virtue  of  his  appointment  as  "  receiver  of  the  property  of  the 
judgment  debtor."     (Code  Civil  Pro.  §  2404.) 

What  does  a  receiver  in  supplementary  proceedings  receive? 
He  receives  simply  "  the  property  of  the  judgment  debtor," 
according  to  the  express  command  of  the  statute.  The  title 
to  the  property  of  the  judgment  debtor  is  vested  in  him,  and 
he  is  entitled  to  "  receive  "  all  of  it,  except  such  as  is  exempt 
from  execution.  The  property  belonging  to,  and  in  the  pos- 
session of,  the  judgment  debtor  he  is  entitled  to  take  without 
legal  process,  and,  if  the  judgment  debtor  resists,  to  apply  to 
the  court  for  an  order  compelling  him  to  deliver  it.  In  addition 
to  this,  however,  he  has  an  equitable  right  to  property  fraudu- 
lently transferred  by  the  judgment  debtor,  and  can  reinstate 
the  title  in  him  by  a  suit  in  equity  and  then  receive  it.  If 
such  proi)erty  is  voluntarily  surrendered  by  the  transferee 
upon  demand,  he  is  entitled  to  take  it  and  dispose  of  it 
the  same  as  if  it  had  never  been  transferred.  If  it  is  not 
voluntarily  surrendered,  he  cannot  take  it  by  force,  but  b}' 
virtue  of  the  statute  he  is  entitled  to  maintain  an  action 
in  equity  to  set  aside  the  fraudulent  transfer,  so  that  he 
may  receive    the    property  which  in    equity  and  good    con- 
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science  belongs  to  the  judgment  debtor.  Such  an  action,  how- 
ever, cannot  be  maintained  in  a  County  Court  for  the  want 
of  jurisdiction  of  an  equitable  action  of  that  kind.  (Code 
Civ.  Pro.  §  340.)  There  is  no  statute  and  no  rule  of  law 
that  entitles  him  to  "  receive  "  anything  that  does  not  belong 
to  the  judgment  debtor,  who,  in  the  case  before  us,  had  parted 
with  title,  possession,  and  the  right  of  possession  before  the 
receiver  was  appointed.  He  is  not  entitled  to  receive  any 
right  of  action  belonging  to  the  judgment  creditor,  although  he 
is  authorized  to  bring  an  action  to  set  aside  fraudulent  trans- 
fers, the  same  as  the  judgment  creditor  himself  might  have 
done.  We  iind  no  case  holding  that  he  represents  the  judg- 
ment creditor  to  the  extent  of  bringing  an  action  at  law,  even 
if  the  judgment  creditor  might  have  brought  one,  to  recover 
damages  for  a  fraudulent  conspiracy  to  prevent  the  collection 
of  his  debt,  carried  into  effect  before  the  proceedings  were 
coumienced  which  resulted  in  the  appointment  of  the  receiver. 
He  is  the  receiver  of  the  property  of  the  judgment  debtor, 
not  of  the  judgment  creditor,  and  such  a  right  of  action  is  the 
property  of  the  latter,  not  of  the  former.  He  represents  the 
creditor  only  with  reference  to  the  property  of  the  debtor,  who 
cannot  have  a  caUvse  of  action  against  himself.  The  defend- 
ants did  nothing  to  affect  the  title  of  the  receiver  after  his 
appointment,  for  the  fraudulent  transfer  was  complete  even  as 
to  possession  before  supplementary  proceedings  were  com- 
menced. What  they  did  would  be  ineffectual  as  against  his 
e(|uitable  right  to  the  property  transferred  when  asserted  in 
tlie  proper  manner,  for  he  could  follow  the  property  in  equity, 
at  least  until  it  reached  the  hands  of  a  bofui  fide  purchaser, 
(('ode  Civ.  Pro.  §  1871.)  So  far,  however,  as  the  action  of  the 
defendants  gave  a  right  of  action  at  law  to  any  one,  it  was  to 
the  judgment  creditor  only,  and  that  right  did  not  pass  to  the 
plaintiff  on  his  appointment,  nor  did  he  represent  the  creditor 
with  reference  to  it.  The  judgment  creditor  could  not  avssert 
that  right  tlu'ough  the  j)laintiff,  who  could  receive  under  the 
statute  the  property  of  the  judgment  debtor  only.  The  receiver 
could  not  receive  a  riirht  of  action  for  a  tort  that  accrued,  if 


310  ,  Waed  v.  Petrie.  [Nov., 


Opinion  of  the  Court,  per  Vann,  J.  [Vol.  157. 


at  all,  before  the  judgment  was  recovered  upou  which  his  title 
was  founded. 

Wliether  the  judgment  creditor  could  maintain  an  action  at 
law  to  recover  damages  on  account  of  the  frauduleiit  transfer 
made  before  he  recovered  judgment  or  had  any  lien,  legal  or 
equitable,  it  is  not  necessary  to  decide.  The  following  cases 
are  relied  upon  by  the  plaintiflE  as  justifying  such  an  action : 
Yates  v.  Joyce  (11  Johns.  136) ;  Van  Pelt  v.  McGraw  (4  N. 
Y.  110) ;  Quinhy  v.  Strauss  {^0  N.  Y.  664) ;  Findlay  v.  McAl- 
lister (113  U.  S.  104).  On  the  other  hand,  the  defendants 
insist  that  such  an  action  cannot  be  maintained,  because  their 
acts,  when  done,  did  not  injure  any  security  of  the  creditor, 
for  he  had  none  at  the  time,  and  in  support  of  this  position 
they  cite  the  following:  Braem  v.  Merchant^  National 
Bank  (6  N.  Y.  Supp.  846 ;  affirmed,  127  N.  Y.  508) ;  Adler  v. 
Fe7iton  (65  U.  S.  407) ;  Ilutchins  v.  Uutchins  (7  Hill,  104) ; 
Brinkerhoff  V,  Brown  (4  Johns.  Ch.  671) ;  Ilurwitz  v.  Ilur- 
witz  (10  Misc.  R.  353).  We  do  not  think  it  necessary  to  decide 
the  question  in  this  case,  l)ecau6e,  as  we  have  already  held, 
such  a  right  of  action  could  only  be  asserted,  if  at  all,  by  the 
creditor  himself  in  his  own  nauie  and  not  through  a  receiver. 

It  is,  however,  insisted  that  this  action  is  authorized  by 
chapter  314  of  the  Laws  of  1858,  as  amended  by  chapter  740 
of  the  I^ws  of  1894.  It  has  been  held  that  the  class  of 
receivers  referred  to  in  this  act  are  those  who  are  vested  as 
such  with  all  the  property  of  the  insolvent  for  the  benefit  of 
all  the  creditors  and  not  to  a  receiver  appointed  in  supple- 
mentary proceedings  for  the  benefit  of  a  single  creditor  only. 
{Pettibone  v.  Drakeford^  supra,)  This,  if  not  so  held,  was 
plainly  intimated  in  Underwood  v.  Sutcliffe  {77  X.  Y.  58,  62). 
But,  whether  this  is  so  or  not,  w^e  do  not  think  that  said  stat- 
ute authorizes  any  receiver,  however  appointed,  to  maintain 
such  an  action  as  the  one  under  consideration.  This  action 
does  not  attempt  to  follow  the  property  and  recover  it  or  the 
value  thereof  so  that  the  receiver  may  apply  the  proceeds 
upon  the  debt  in  question.  It  is  not  an  action  to  replevy  the 
property  or  to  recover  damages  for  the  conversion  thereof  or 


1898.]  Ward  v.  Petrib.  31 1 

N.  y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

to  set  aside  the  fraudulent  mortgage.  It  treats  the  property 
as  a  mere  incident  to  the  cause  of  action,  and  is  founded  on 
tlie  theory  of  a  fraudulent  conspiracy  to  prevent  the  collec- 
tion of  a  debt  held  at  the  time  by  a  simple  contract  ci*editor. 
The  statute  under  consideration  enables  a  receiver  or  other 
trustee  of  an  estate  to  follow  specific  property  transferred  in 
fraud  of  the  rights  of  creditors,  and  makes  the  persons  receiv- 
ing such  property  liable  in  the  proper  action  for  the  same  or 
its  value.  This  liability  is  not  imposed  upon  the  one  making 
the  fraudulent  transfer,  but  upon  the  transferee  alone,  and, 
hence,  it  is  evident  that  this  action,  which  seeks  to  make  both 
liable,  the  one  as  much  as  the  other,  was  not  brought  under 
that  statute.  The  property  transferred  is  not  the  subject  of 
the  action,  but  the  conspiracy  to  defraud  and  the  transfer  pur- 
suant thereto.  The  result  of  the  action,  if  successful,  would 
not  aflFect  the  property,  for  the  plaintiff  could  not  take  it  nor 
sell  it  nor  do  anything  with  it  that  he  could  not  have  done  if 
the  action  had  not  been  bi-ought. 

The  plaintiff  claims  that,  as  the  defendants  did  not  raise  the 
question  of  his  capacity  to  sue  by  demurrer  or  answer  under 
sections  488  and  490  of  the  Code  of  Civil  Procedure,  they 
thereby  waived  the  right  to  claim  that  the  receiver  cannot 
maintain  this  action.  There  is  a  difference  between  capacity 
to  sue,  which  is  the  right  to  come  into  court,  and  a  cause  of 
action,  which  is  the  right  to  relief  in  court.  Incapacity  to 
sue  exists  when  there  is  some  legal  disability,  such  as  infancy 
or  lunacy  or  a  want  of  title  in  the  plaintiff  to  the  character 
in  which  he  sues.  The  plaintiff  was  duly  appointed  receiver 
and  has  a  legal  capacity  to  sue  as  such,  and,  hence,  could  bring 
the  defendants  into  court  by  the  service  of  a  summons  upon 
them  even  if  he  had  no  cause  of  action  against  them.  On  the 
other  hand,  an  infant  has  no  capacity  to  sue,  and,  hence,  could 
not  lawfully  cause  the  defendants  to  be  brought  into  court 
even  if  he  had  a  good  cause  of  action  against  them.  Inca- 
pacity to  sue  is  not  the  same  as  insufKciency  of  facts  to  sue 
upon.  The  Code  of  Procedure  contained  provisions  similar 
in  all  respects  now  material  to  the  sections  above  cited  from 
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the  Code  of  CivH  Procedure,  and  referring  to  those  provisions 
in  Bank  of  Havana  v.  Magee  (20  N.  Y.  355,  359)  this 
court,  through  Judge  Denio,  said  :  "  Certain  persons,  as  infants, 
idiots,  lunatics  and  married  women,  cannot  sue  except  by 
guardians,  next  friends,  committees,  or  in  the  case  of  married 
women,  by  joining  their  husbands  in  certain  cases.  This,  I 
think,  was  what  the  provision  refers  to,"  etc.  We  think  that 
the  plaintiff  had  capacity  to  sue,  but  that  his  complaint 
stated  no  cause  of  action  of  which  the  County  Court  had 
jurisdiction. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  O'Brien,  J.,  not  voting,  and  Martin, 
J.,  not  sitting. 

Judgment  revei'sed,  etc. 


Mary  A.  Tinker,  Respondent,  v.  The  New  York,  Ontario 
AND  Western  Railway  Company,  Appellant. 

1.  Personal  Injitry  —  Responsibility  of  Railroad  Company  por 
Obstruction  in  Highway  —  Acts  of  Employees.  When,  on  appeal 
from  an  affirmance  by  the  General  Term  of  a  judgment  entered  upon  a 
Tcrdict  for  the  plaintiff  in  an  action  against  a  railroad  company  for  a 
personal  injury  alleged  to  have  been  caused  by  timbers  lying  within  the 
limits  of  a  highway  on  land  owned  by  the  defendant,  the  defendant  claims 
that  it  was  not  responsible  for  placing  the  timbers  upon  the  highway, 
because  it  was  done  by  its  employees  when  not  engaged  in  its  business 
but  in  appropriating  the  timbers  to  their  own  use,  it  must  be  assumed 
that  the  defendant  is  responsible  for  the  placing  of  the  timbers,  where  the 
question  whether  its  employees  did  attempt  to  convert  them  was  pre- 
sented for  and  submitted  to  the  jur)\ 

2.  Obstruction  of  Highway  by  Owner  of  the  Land.  A  person, 
even  if  he  is  the  owner  of  the  land  over  which  the  highway  passes,  com- 
mits a  nuisance  if  he  places  in  a  highway  an  obstruction  with  which 
horses  or  vehicles  may  come  in  contact,  or  which  is  calculated  to  frighten 
horses  of  ordinary  gentleness,  unless  the  obstruction  is  reasonably  neces- 
sary for  the  conduct  of  his  business  and  at  the  same  time  does  not 
unreasonably  interfere  with  the  right  of  the  public  to  use  the  highway. 

8.  Liability  of  Railroad  Company  for  Depositing  Timbers  in 
Highway  on  its  Land.  A  railroad  company  is  properly  held  liable  for 
ft  personal  injury  sustaineil  by  a  Iraveler  on  a  highway  upon  land  owned 
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by  the  company  through  his  roadworthy  horses  being  frightened  by  dis- 
used timbers,  removed  by  the  company  in  repairing  a  cattle  guard  and 
deposited  by  it  iivithin  the  highway  limits,  although  not  in  the  roadway, 
when  the  jury  also  finds,  upon  a  proper  submission  of  the  question,  that, 
under  all  the  circumstances  of  the  case,  the  action  of  the  company  in 
placing  the  timbers  where  it  did  was  not  reasonably  necessary  in. the 
conduct  of  its  repairs  and  was  an  unreasonable  interference  with  the 
rights  of  the  public. 

Tinker  v.  New  York,  Ontario  A  W.  E.  Co.,  92  Ilun,  269,  afl3rmed. 

(Argued  October  28,  1898:  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  11,  1896,  affirming  a  judgment  in  favor  of  the  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion  for 
a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Howard  D.  Newton  for  appellant.  The  defendant  was  the 
owner  of  the  land  where  the  sticks  were  placed,  and  if  the  act 
of  placing  them  there  had  been  done  in  the  course  of  its 
business  rather  than  for  the  personal  use  of  one  of  its  serv- 
ants, yet  the  act  was  not  a  negligent  one,  and  unless  negli- 
gent the  defendant  could  not  be  liable.  (3  Kent's  Com.  432, 
433  ;  B.  tfe  R,  N.  G.  Z.  Co,  v.  Calkins,  62  N.  Y.  388 ;  People 
\,  Kerr^  27  N.  Y.  188;  Kelllnger  v.  Forty-second  St,  i&  G. 
St.  KB.  R.  6'6>.,50N.  Y.  208;  Coh^n  v.  Mayor,  etc.,  113  N. 
Y.  532 ;  Whart.  on  Xeg.  §  816 ;  Hume  v.  Mayor,  etc.,  74  N. 
Y.  264  ;  Kelly  v.  Doody,  116  N.  Y.  581 ;  Babbage  v.  Powers, 
130  X.  Y.  281  ;  People  v.  Cunningham,  1  Den.  524;  Conn. 
V.  Passmore,  1  Serg.  &  Rawle,  219;  Rex  v.  Jones,  3  Camp. 
230  ;  People  v.  Horton,  64  N.  Y.  610  ;  Welsh  v.  Wilson,  101 
N.  Y.  254.)  The  sticks  were  not  placed  in  the  highway  by 
the  defendant,  nor  by  its  servants,  in  the  course  of  its  busi- 
ness. {Mulligan  v.  N.  Y.  i&  R.  B.  R.  Co.,  129  N.  Y.  506 ; 
P.,  F.  W.  cfc  C.  R.  Co.  V.  Maurer,  21  Ohio,  421 ;  Hoar  v. 
Maine,  etc.j  R.  Co.,  70  Me.  65 ;  Daffy  v.  Alleghany,  etc.,  R. 
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Co,,  95  Penn.  St.  458;  Sinith  v.  N,  Y.  C,  cfe  //.  ^.  H.  R. 
Co,,  78  Hun,  525 ;  Mars  v.  D,  <&  IL  C,  Co,,  54  Him,  625 ; 
Mott  V.  C.  Ice  Co.,  73  N.  Y.  543 ;  Cosgrove  v.  6>jfrf<?;i,  49  N. 
Y.  255;  TTyWig  v.  Palmer,  137  N.  Y.  257;  Flnley  v.  //.  if/. 
R,  Co.,  64  Hun,  373  ;  146  N.  Y.  309 ;  Everhart  v,  11,  R,  Co,, 
78  Ind.  292 ;  Cotter  v.  F,  R,  Co,,  5  Pliila.  255.) 

George  W,  Ray  for  respondent.  When  a  higliway  is  once 
laid  out  and  worked  the  public  have  a  right  to  tlie  free,  unin- 
terrupted and  unobstructed  use  of  it  for  themselves  and  their 
carriages  along  its  entire  width  to  its  utmost  extent  and  unol)- 
structed  by  any  impediment  (not  natural  to  the  ground),  sub- 
ject, liowever,  to  such  temporary  obstructions  as  all  highways 
must  suffer  in  cases  of  evident  necessity.  {Baylis  v.  Roe, 
24  N.  Y.  S.  R.  710 ;  Stewart  v.  P,  Man,  Co,,  13  N.  Y. 
S.  R.  220;  Flynn  v.  Taylor,  127  N.  Y.  596;  Callanun  v. 
Gilman,  107  N.  Y.  360,  365;  Cohen  v.  Mayor,  etc.,  113  N. 
Y.  532 ;  People  ex  rel.  v,  BrooJcjield,  6  App.  Div.  398  ;  i>., 
Z.  cfe  IF.  R,  R,  Co,  V.  City  of  Buffalo,  4  App.  Div.  562.) 
An  abutting  owner,  though  he  owns  the  fee  of  the  higliway, 
is  not  authorized  to  obstruct  any  part  of  a  highway  for  private 
use  or  convenience  excepting  temporarily,  reasonably,  »nece«- 
sarily,  and  in  the  exercise  of  due  care  that  the  tmveling  pub- 
lic suffers  no  damages  by  reason  of  such  temi)orary  obstruc- 
tions. (Callanan  v.  Gilnuin,  107  N.  Y.  360  ;  Flynn  v.  Tay- 
lor, 127  X.  Y.  596 ;  Franch  v.  K,  Y.  S.  Co,,  114  N.  Y.  380 ; 
Welsh  V.  Wilson,  101  N.  Y.  254,  257;  Cohen  v.  Mayor,  et^\, 
113  N.  Y.  532;  Milharn  v.  Fowler,  27  Hun,  568;  Stewart 
V.  P.  Manf.Co.,  13  N.  Y.  8.  R.  220  ;  Xolan  v.  King,  97  N.  Y. 
565 ;  Champlin  v.  Vil,  of  Penn  Yan,  34  Hun,  33 ;  102  N. 
Y.  680.)  The  act  of  the  defendant's  agents  and  employees  in 
placing  these  timbers  in  this  highway  was  the  act  of  the 
defendant.  They  were  engaged  in  the  master's  business  — 
doing  the  very  acts  they  were  authorized  and  directed  to  do. 
{Quifin  V.  Power,  87  N.  Y.  535, 530  ;  Phil.  c&  R,  R,  R.  Co.  v. 
Perby,  14  How.  [U.  S.]  486 ;  Joel  v.  Morrison,  G  Car.  &  P.  501 ; 
Sleath  V.  Wilson^  9  ('ar.  vk   P.  607  ;   Cosgrove  v.  Ogden,  49 
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N.  Y.  257 ;  Iliggins  v.  W,  T.  cfe  7?.  7?.  Co,,  46  N.  Y.  23 ; 
Z^  V.  Vil.  of  Sandy  IHU,  40  N.  Y.  448 ;  Ochsenbien  v. 
ShapUy,  85  N.  Y.  220,  221  ;  Jenninga  v.  Van  Schaick,  108 
N.  Y.  534 ;  McCauley  v.  Huikoff,  20  Misc.  Rep.  97 ;  Don- 
nelly V.  Cowen,  20  Misc.  Rep.  100  ;  A^^^^  v.  Walsh,  44  N.  Y. 
Supp.  944.)  If  these  timbers  were  obviously  of  such  appear- 
ance that  they  would  or  were  calculated  to  frighten  ordinarily 
gentle,  kind,  well-broken  horses,  and  they  were  placed  and 
left  in  this  public  highway  where  such  result  would  be  reason- 
ably apprehended,  and  allowed  to  remain  for  an  imnecessary 
and  unreasonable  length  of  time,  and  such  use  of  the  high- 
way was  not  reasonably  necessary  for  the  transaction  of  the 
defendant's  business,  they  were  not  only  an  obstruction  but  a 
nuisance,  and  such  acts  were  not  only  negligent  but  wrongful. 
{Stewart  v.  P,  Manf.  Co.,  13  N.  Y.  S.  R.  220  ;  Champlin  v. 
Vil.  of  Penn  Yan,  34  Hun,  33 ;  affd.,  102  N.  Y.  680 ; 
Eggleaton  v.  Columbia  T.  R.,  18  Hun,  146;  82  N.  Y.  281 ; 
Elliott  on  Roads  &  Streets,  449,  482,  483  ;  Cooley  on  Torts, 
617 ;  Young  v.  New  Haven,  39  Conn.  435 ;  Jones  v.  R.  R, 
Co.,  107  Mass.  261 ;  Thomp.  on  Keg.  349  ;  Clinton  v.  Howard, 
42  Conn.  294;  Phillips  v.  Veazie,  40  Me.  96;  Rushville  v. 
Adams,  107  Ind.  475  ;  City  of  Chicago  v.  Hoy,  75  111.  530.) 
To  create  liability  on  the  part  of  the  defendant  it  was  not 
necessary  that  plaintiff  or  the  team  and  ▼chicle  in  which  she 
was  riding  should  come  in  actual  contact  or  collision  with  the 
timbers.  {Stetvart  v.  P.  Maiif  Co.,  13  N.  Y.  S.  R.  220 ; 
Champlin  v.  Vil.  of  Perm  Yan,  34  Hun,  33;  102  N.  Y. 
680 ;  Whitney  v.  Tovui  of  Ticonderoga,  53  Hun,  214,  215  ; 
Eggleston  v.  Coliunbia  T.  R.,  18  Hun,  146;  82  X.  Y.  281.) 
It  was  not  necessary  for  the  plaintiff  to  allege  or  prove  negli- 
gence on  the  part  of  the  defendant.  The  act  in  thus  obstruct- 
ing the  highway  was  wrongful.  {Lamming  v.  Galufiha,  135 
N.  Y.  239;  Clifford  v.  Dam,  81  X.  Y.  52;  Congreve  v. 
Smith,  18  N.  Y.  82;  Creed  v.  Hartmann,  29  N.  Y.  595; 
Irvine  v.  Wood,  51  N.  Y.  224.)  If  it  were  at  all  questioned 
that  the  employees  who  placed  these  obstructions  in  the  high- 
way were  at  the  time  in  the  employ  of  the  company,  acting 
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within  the  scope  of  their  employment  as  such  servants,  it  was 
for  the  jury  to  determine  the  fact  upon  the  evidence  and  the 
admission  made.  {Rounds  v.  2).,  Z.  cfe  W.  li,  li.  Co.,  64 
N.  Y.  137;  DwinelU  v.  N.  Y.  C\  cfe  //.  li.  R.  R.  Co.,  120 
N.  Y.  117;  Hoffman  v.  N.  Y.  C  &  H.  R.  R.  R.  Co.,  14  J. 
&  S.  526,  529  ;  Mott  v.  C  Ice  Co.,  73  N.  Y.  543.) 

Parker,  Ch.  J.  This  judgment  awards  to  the  plaintiff 
$5,000,  for  damages  wliieh  she  sustained  by  being  thrown  to 
the  ground  from  her  seat  in  a  wagon.  The  jury  have  found 
that  the  accident  was  caused  by  the  horses  drawing  the  wagon 
becoming  frightened  at  two  heavy  timbers  about  ten  feet  long 
and  twelve  inches  square.  These  timbers  were  weather  beaten 
and  nearly  black  "  witli  oil  and  stuflf  on  them."  They  were 
lying  in  a  ditch  from  one  to  two  feet  in  depth,  at  a  distance 
of  about  ten  feet  from  the  traveled  part  of  the  highway,  and 
about  fifteen  feet  from  the  fence  separating  the  liighwa}'  from 
the  defendant's  land.  The  jury  have  found  that  the  horses 
were  roadworthy,  and  as  the  record  is  not  wholly  without 
evidence  to  support  the  finding,  it  cannot  be  questioned  here. 

While  the  sticks  complained  of  were  situated  within  the 
highway  limits,  although  not  in  the  beaten  track,  the  defend- 
ant was  the  owner  of  such  highway,  subject  only  to  the  rights 
of  the  public  in  and  to  it  for  highway  purposes ;  for  the  land 
on  both  sides  of  the  highway  at  this  point  belonged  to  defend- 
ant. It  insisted  upon  the  trial, ^;'^^,  that  it  was  not  responsible 
for  the  placing  of  the  sticks  upon  the  highway,  and,  second,  if 
it  was,  that  the  act  was  one  clearly  within  its  rights  as  owner 
of  the  fee  of  the  highway.  As  to  the  first  question  it  appears 
that  on  the  4th  day  of  September,  two  days  before  the  acci- 
dent, certain  employees  of  the  defendant  were  engaged  in  tak- 
ing out  old  cattle  guards  and  putting  in  new  ones  on  defend- 
ant's railroad  at  a  point  from  thirty  to  fifty  feet  distant  from 
the  place  where  the  sticks  were  placed. 

When  the  sticks  were  first  taken  out  of  the  cMtle  guard  they 
were  moved  into  the  highway  far  enough  to  get  them  out  of 
the  way  while  a  new  cattle  guard  was  being  put  in  and  com- 
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pleted.  When  the  work  was  linislied  these  sticks  were  taken 
across  the  higliway  and  then  along  it  for  a  distance  of  about 
fifty  feet  and  deposited  in  the  ditch.  The  appellant  does  not 
contend  that  it  is  not  responsible  for  the  acts  of  its  servants 
while  engaged  in  the  master's  business  witliin  the  scope  of 
their  employment,  and  it  concedes  that  inasmuch  as  its  serv- 
ants were  repairing  the  cattle  guards,  in  the  doing  of  which 
they  were  compelled  to  take  out  the  sticks  and  place  them 
somewhere,  if  they  or  their  foreman  decided  to  put  them  in 
the  ditch,  the  act  was  one  for  which  their  master,  this  appel- 
lant, would  be  chargeable ;  but  it  does  insist  most  strenuously 
that  the  evidence  conclusively  establishes  that  the  two  sticks 
were  appropriated  to  the  use  of  one  Volmer,  who  was  an 
employee  of  the  defendant  and  connected  with  the  section 
gang  at  work  on  the  cattle  guards.  The  witness  Atwell,  when 
asked  why  the  sticks  were  placed  where  they  were,  answered 
that  one  of  the  men,  Anthony  Volmer,  was  to  have  them  and 
the  men  carried  them  over  to  the  ditch  for  the  purpose  of 
assisting  him  in  securing  them.  This,  with  other  evidence 
adduced  by  the  defendant  upon  the  subject,  shows,  the  appel- 
lant insists,  that  while  the  section  gang  was  proceeding  in  the 
discharge  of  the  master's  work,  and  before  putting  the  sticks 
on  its  own  property  outside  of  the  line  of  the  highway,  as  it 
did  in  another  instance,  one  of  the  servants  stepped  in  and 
appropriated  the  sticks  as  his  own ;  that  while  it  is  true  he 
was  not  the  foreman  and  could  not  command,  yet  he  persuaded 
his  fellow-laborers  to  assist  him  in  the  appropriation.  Thus, 
appellant  urges,  it  appears  that  the  men,  instead  of  being 
engaged  in  the  master's  business,  were  taking  property  away 
from  that  master  and  aiding  another  person  to  appropriate  it. 
Upon  this  foundation  counsel  constructs  a  most  interesting 
argument  leading  to  the  conclusion  that  the  defendant  should 
not  be  charged  with  the  responsibility  of  placing  the  sticks  in 
the  ditch. 

But  the  difficulty  with  this  contention  in  this  court  is  that 
here  it  must  be  assumed  that  the  fact  is  not  as  the  appellant 
claims.     While  the  record  contains  the  evidence  referred  to, 
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tending  to  show  that  the  sticks  were  placed  in  the  ditch  for 
Volmer's  convenience  upon  the  understanding  they  were  to 
be  used  by  liini  for  firewood,  there  were  present  certain  cir- 
cumstances that  persuaded  the  trial  court  that  the  question 
whether  Volmer  and  his  associates  did  undertake  to  convert 
the  sticks  to  Volmer's  use,  was  presented  for  the  jury,  and  so 
that  question  was  fully  and  fairly  submitted  to  them.  The 
verdict  that  followed  established,  so  far  as  this  review  is  con- 
cerned, that  the  deposit  of  the  sticks  in  the  ditch  was  not  in 
pursuance  of  a  plan  to  appropriate  them  to  Volmer's  benetit. 

In  our  further  consideration  of  the  case,  therefore,  we  are 
to  assume  that  the  defendant  is  responsible  for  the  acts  of  its 
employees  in  placing  the  sticks  in  the  ditch. 

The  appellant  next  insists  that  although  it  be  charged  with 
the  acts  of  its  employees  in  depositing  the  sticks  as  complained 
of,  yet  as  it  owned  the  fee  and  had  the  right  temporarily  to 
make  necessary  and  reasonable  use  of  the  highway  in  the 
course  of  its  business,  and  only  exercised  such  right  while 
engaged  in  repairing  the  cattle  guards,  it  can  be  held  responei 
ble  for  damages  resulting  from  such  use  only  by  showing  that 
it  was  negligent,  and  the  claim  is  that  under  the  evidence  sub- 
mitted the  defendant  cannot  be  charged  with  negligence. 
The  primary  purpose  of  highways  is  use  by  the  public  for 
travel  and  transportation,  and  the  general  rule  is  that  any  one 
who  interferes  with  such  use  commits  a  nuisance.  Indeed, 
the  statnte  declares  it  to  be  a  public  nuisance  and  a  crime 
against  the  order  and  economy  of  the  state  to  unlawfully 
interfere  with,  obstruct  or  tend  to  obstruct  a  street  or  high- 
way. (Penal  Code,  §  385.)  There  are  some  exceptions  to 
the  general  rule.  An  abutting  owner  may,  if  necessary,  tem- 
porarily and  reasonably  encroach  upon  the  street  by  the 
deposit  of  building  materials ;  a  tradesman  may  convey  goods 
in  the  street  to  or  from  his  adjoining  store,  and  in  a  variety 
of  other  ways  the  use  of  a  highway  for  public  travel  may  be 
temporarily  interfered  with  without  the  creation  of  what  in 
the  law  is  deemed  a  nuisance.  But  such  obstructions  must 
not  only  be  temporary,  but  necessary  in  the  transaction  of  the 
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business  of  liiin  who  obstructs  the  highway,  and  reasonable 
as  regards  the  rights  of  others. 

In  Flj/nn  v.  Taj/lor  (127  N.  Y.  596)  it  was  held  that  any 
unnecessary  or  unreasonable  use  of  a  sidewalk  or  street  to  the 
serious  inconveni^ice  of  the  public  is  a  nuisance  ^r  se.  And 
while  the  court  recognizes  the  right  of  the  owner  of  land 
abutting  upon  a  public  street,  when  necessary,  to  encroach 
upon  the  primary  right  of  the  public  to  a  limited  extent  and 
for  a  temporary  purpose,  i4  lays  down  the  rule  by  which  to 
determine  whether  an  obstruction  of  a  highway  is  lawful  or  a 
nuisance.  It  says  :  "  Two  facts,  however,  must  exist  to  render 
the  encroachment  lawful :  1.  The  obstruction  must  be  reason- 
ably necessary  for  the  transaction  of  business;  2.  It  must 
not  unreasonably  interfere  with  the  rights  of  the  public," 
citing  ]Velsh  v.  Wilson  (101  N.  Y.  254)  and  CaUanan  v.  Gil- 
man  (107  N.  Y.  360). 

It  follows  that  if  an  encroachment  be  not  justified  by  these 
two  facts,  it  is  unlawful  and  a  nuisance ;  and  such  is  the  law, 
unless  the  obstruction  is  one  authorized  by  the  municipal 
authority  having  control  of  the  street.  In  such  a  case  the 
owner  is  relieved  from  the  imputation  of  trespassing  in  doing 
the  act  consented  to,  and  is  in  the  position  of  one  liable  for 
negligence  only.  {Balhage  v.  Powers^  130  N.  Y.  281.)  The 
rule  relating  to  encroachments  on  highways  is  not  confined  to 
obstructions  in  the  beaten  track,  but  embraces  all  parts  of  the 
highway ;  nor  is  it  necessary  that  the  injury  should  be  done 
to  a  traveler  coming  in  contact  with  the  obstruction.  "  There 
is,"  says  Mr.  Thompson,  in  his  work  on  Negligence  (Vol.  1, 
page  349),  "  no  judicial  distinction  between  an  injury  hap- 
pening through  a  traveller's  horse  taking  fright  at  the  object, 
and  an  injury  happening  through  his  coming  into  direct  col- 
lision with  it."  Indeed,  it  has  been  held  manj^  times,  in  other 
states  besides  our  own,  that  objects  calculated  to  frighten 
horses  of  ordinary  gentleness  constitute  an  encroachment  upon 
the  highway  which  will  support  a  recovery  for  injuries  sus- 
tained by  the  person  injured  without  fault  on  his  part.  (See 
cases  cited  in  Thomas  on  Negligence,  pages  995-1181.) 
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Recoveries  for  injuries  occasioned  througli  tlie  fi-ightening 
of  horses  by  obstructions  in  the  highway  have  been  sustained 
in  this  state  in  the  following  cases :  Stmoart  v.  Porter  Mfg, 
Go,  (13  N.  Y.  S.  R.  220) ;  Champlin  v.  ViUage  of  Perm 
Yan  (34  Hun,  33  ;  affirmed,  without  an  opinion,  in  102  N.  Y. 
680) ;  Burn8  v.  Taion  of  Farmington  (31  App.  Div.  364),  and 
Qidnn  v.  Town  of  Seinjrroiiiua  (33  App.  Div.  70).  In  Stew- 
arts  case,  the  horses  became  frightened  at  boilers  standing  on 
the  edge  of  the  sidewalk  next  to  the  gutter.  In  ChumplMa 
case  a  banner  suspended  over  the  street  so  frightened  a  liorse 
that  he  ran  away.  In  Burns  case  tlie  horses  were  frightened 
by  a  pile  of  hub  timber  irregularly  piled,  while  in  Qninn'^s 
case  poles,  piled  by  the  side  of  the  road,  intended  for  use  in 
constructing  barriers  to  a  bridge,  so  frightened  horses  that 
they  ran  away.     The  last  two  cases  were  against  towns. 

The  appellant  cites  Eggleston  v.  Columbia  Tuimpike  7?.  Co, 
(82  N.  Y.  281)  in  support  of  his  argument  that  defendant  was 
not  a  trespasser  and  could  be  held  liable,  if  at  all,  only  on  the 
ground  of  negligence.  In  that  case  the  horses  were  frightened 
by  a  pile  of  stones  that  had  been  placed  beside  the  traveled 
'^part  of  the  road,  about  a  w^eek  before  the  accident,  to  be  used 
in  repairing  a  bridge  owned  by  the  defendant,  a  turni)ike 
company.  It  is  true  the  court  said  :  "  If  the  pile  of  stones  had 
a  tendency  to  frighten  horses  and  was  of  a  dangerous  character, 
although  not  technically  a  defect  or  obstruction  in  the  high- 
way, 1  entertain  no  doubt  that  the  defendant  could  be  made 
liable  for  damage  caused  to  travelers  thereby,  after  notice  of 
its  character  and  neglect  to  remove  the  same."  But  a  very 
different  question  was  presented  in  that  ease  from  the  one 
before  us.  The  action  was  brought  against  a  turnpike  com- 
pany that  wiis  charged  with  the  duty  of  maintaining  the  road 
and  keeping  it  in  repair;  the  pile  of  stones  that  frightened 
the  horses  was  placed  by  the  side  of  the  traveled  part  of  the 
highway  for  the  i)urpo8e  of  making  needed  repairs  to  a  bridge ; 
tlie  object  aimed  at  was  a  proper  one ;  indeed  it  was  the  duty 
of  the  company  to  make  the  repairs,  and,  therefore,  it  was 
lawful  and  proper  for  it  to  place  the  stones  where  it  did ;  but 
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it  neglected  to  repair  the  bridge  promptly  with  the  result  that 
several  horses  had  been  frightened  before  the  plaintiff's  were^ 
and  the  plaintiff  claimed  to  recover  upon  the  ground  that 
defendant  negligently  permitted  the  pile  of  stones  to  remain 
after  notice  had  been  given  to  it  that  the  stones  had  a  tend- 
ency to  frighten  horses  traveling  upon  the  road,  and  had 
actually  done  so.  We  have  seen  then  that  a  person,  even  if 
he  be  the  owner  of  the  land  over  which  the  highway  passes, 
commits  a  nuisance  if  he  places  in  the  highway  an  obstruc- 
tion with  which  horses  or  vehicles  may  come  in  contact,  or 
which  is  calculated  to  frighten  horses  of  ordinary  gentleness, 
unless  the  obstruction  be  reasonably  necessary  for  the  conduct 
of  his  business  and  at  the  same  time  does  not  unreasonably 
interfere  with  the  right  of  the  public  to  make  use  of  the 
highway. 

Whether  or  not  the  evidence  in  this  case  justified  the  claim 
of  the  defendant  that  its  action  in  placing  the  sticks  where  it 
did  was  reasonably  necessary  in  the  conduct  of  its  repairs,  and 
not  an  unreasonable  interference  with  the  rights  of  the  public, 
presented  a  question  of  fact.  This  is  obviously  so,  but  in 
addition  it  should  be  said  that  it  has  been  so  decided  by  this 
court.  {Callanan  v.  Gilman,  supra;  Flynn  v.  Taylor^ 
swpra ;  Hudson  v.  Caryl^  44  N.  Y.  553.) 

It  was  the  duty  of  the  court,  therefore,  to  submit  to  the 
jury,  under  all  the  facts  of  the  case,  the  question  whether  the 
use  which  the  defendant  made  of  the  liigliway  was  necessary 
and  reasonable  within  the  rule  we  have  referred  to.  This  the 
court  did  in  a  charge  which  was  fair  and  free  from  legal  fault. 

As  there  was  no  error  in  the  rulings  of  the  court  in  admit- 
ting or  rejecting  evidence,  it  follows  that  the  judgment  should 
be  affirmed,  with  costs. 

All  concur  (IIaight,  J.,  in  result),  except  O'Brien,  J.,  dis- 
senting, and  Martin,  J.,  not  sitting. 

Judgment  aflirmed. 
^41 
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Edward  P.  Bates,  Kespondent,  v.  Salt  Springs  National 
Bank  of  Syracuse,  Appellant,  Impleaded  with  Others, 
Respondents. 

Henry  W.  Millar  and  John  L.  Murray,  Respondents,  v. 
Salt  Springs  National  Bank  of  Syracuse,  Appellant, 
Impleaded  with  Others,  Respondents. 

1.  Mechanics'  Lien  — Rights  of  Materialman  and  Contractor. 
Under  the  Mechanics'  Lien  Law  (L.  1885,  oh.  342),  a  laborer  or  material- 
man has  no  preferential  right  to  be  paid  out  of  the  sums  due  the  con- 
tractor, until  he  files  his  notice  of  lien. 

2.  Building  Contract  —  Assignment  of  Contract  Moneys.  In  the 
absence  of  anything  to  the  contrary  in  a  building  contract,  and  before 
any  notice  of  lien  is  filed,  the  contractor  may  assign  to  his  creditor,  in 
payment  of  his  debt,  the  whole  or  any  portion  of  the  moneys  due  or  to 
become  due  under  the  contract,  and  the  assignee  acquires  a  preference 
over  a  subsequent  lienor. 

3.  Payment  to  Contractor  Conditioned  upon  Absence  of  Liens. 
A  provision  in  a  building  contract  between  private  parties,  that  no  pay- 
ment shall  be  made  until  the  contractor  has  produced  a  certificate  that 
there  are  no  liens  filed  against  the  premises  or  building,  is  presumably  for 
the  benefit  of  the  owner  only  and  not  for  the  protection  of  laborers  or 
materialmen,  and  does  not  deprive  a  creditor  of  the  contractor,  holding 
an  assignment,  of  which  the  owner  has  notice,  of  moneys  due  or  to 
become  due  under  the  contract,  of  a  right  to  such  moneys,  to  the  extent 
of  his  debt,  as  against  subsequently  filed  liens  of  laborers  and 
materialmen. 

4.  Waiver  of  Objection  Based  on  Non- production  of  Certificate 
OF  No  Liens.  The  election  by  the  owner,  under  such  a  building  con- 
tract, to  complete  the  building  on  abandonment  by  the  contractor,  and 
the  payment  into  court  by  the  owner  of  the  portion  of  the  final  payment 
remaining  in  his  hands  after  deducting  the  costs  of  completion,  for  the 
determination  of  claims  asserted  by  the  assignee  of  the  contractor  and  by 
subsequent  lienors,  constitute  a  waiver  of  any  objection  that  the  money 
unpaid  upon  the  contract  was  not  due  by  reason  of  the  non- production  of 
a  certificate  as  to  there  being  no  liens. 

Bates  V.  Salt  Springs  Nat.  Bank,  88  Hun,  236,  reversed . 

(Argued  October  11,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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November  6,  1895,   affirming  a  judgment  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  G.  Tracy  for  appellant.  The  assignment  of  Dicki- 
son  &  Allen,  dated  February  14, 1891,  as  to  the  owner  and  con- 
tractors, eflEectually  transferred  to  the  bank  the  last  payment 
of  twenty  per  cent  under  the  contract  subject  to  the  com- 
pletion of  the  contract  by  the  contractors  or  by  the  owner  as 
provided  in  the  contract  itself.  {Fidd  v.  Mayar^  etc.^  6  N. 
Y.  179 ;  IlaU  v.  Oity  of  Buffalo,  1  Keyes,  193 ;  Stover  v. 
EycUshimer,  3  Keyes,  620 ;  Munger  v.  Shannon,  61  N.  Y. 
251 ;  BriU  v.  TutUe,  81  N.  Y.  454 ;  Jones  v.  Mayor,  etc,  90 
N.  Y.  387 ;  Crouch  v.  Muller,  141  N.  Y.  495 ;  Hirah  v. 
Auer,  146  N.  Y.  13,  19.)  The  assignment  just  as  effectually 
transferred  to  the  bank  the  last  payment  as  in  the  case  of  the 
owner  and  contractor.  The  lienors  obtained  no  greater  rights 
or  interests  than  the  contractors  had  at  the  time  the  liens  in 
question  were  filed,  and  the  contractors  having  transferred 
their  rights  and  interests  to  the  bank,  the  same  could  not  be 
acquired  by  the  subsequent  tiling  of  the  liens.  (L.  1896,  ch. 
915;  Payne  v.  Wilson,  74  N.  Y.  348,  356;  Gibson  t. 
Lenane,  94  N.  Y.  183,  186 ;  Lauer  v.  Dunn,  115  N.  Y.  405, 
408;  McCarkle  v.  Herrman,  117  N.  Y.  297,  303,  304; 
Stevens  v.  Ogden,  130  N.  Y.  182,  186;  Beardsley  v.  Cook, 
143  N.  Y.  143,  148.)  The  lien  claimed  by  Edward  P.  Bates 
is  invalid.     {RingU  v.  W,  L  Works,  149  N.  Y.  439,  443.) 

Edwin  H.  Risley  for  Edward  P.  Bates,  respondent.  The 
Salt  Springs  National  Bank  stands  in  the  position  of  a  con- 
tractor ;  it  was  the  principal  while  Dickison  &  Allen,  Bates 
and  tlie  others  were  contractors  and  sub-contractors.  (Beards- 
ley  v.  Cook,  143  N.  Y.  143,  148  \  M.  &  T,  Nat  Bank  v. 
Winant,  123  N.  Y.  265,  270 ;  Ilofgesang  v.  Meyer,  2  Abb. 
N.  C.  Ill ;  Stevens  v.  Reynolds,  7  N.  Y.  Supp.  771 ;  Miller 
v.  Mead,  127  N.  Y.  544,  549 ;  Royce  v.  Watrous,  73  N.  Y.. 
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697 ;  Weyh  v.  Boylan,  85  N.  Y.  394,  398  ;  ShapUy  v.  Ahhott, 
42  N.  Y.  443,  448.)  The  rights  of  Bates,  if  not  those  of  the 
other  lienors,  are  superior  to  those  of  the  bank  and  to  those 
of  Ross,  the  receiver  of  Diekison  &  Allen,  both  by  the  con- 
tract and  by  law.  {Moran  v.  M.  IT,  Bank^  32  N.  Y.  S.  R. 
102,  104;  Couturier  v.  Hastie^  5  II.  L.  Cas.  673;  English  v. 
Lee^  63  Hun,  572,  574 ;  Trustees  of  Union  College  v.  Wh^^ 
ler,  61  N.  Y.  88,  105 ;  M.  cfe  T,  kat.  Bank  v.  Mayor,  etc, 
58  How.  Pr.  207 ;  Murphy  v.  Bowery  Nat,  Bank,  30  Hun, 
40 ;  Schxifer  v.  ReiUy,  50  N.  Y.  61 ;  Greene  v.  Wamick,  64 
N.  Y.  220 ;  Cutt^  v.  Guild,  57  N.  Y.  229 ;  Pell  v.  Baur, 
133  N.  Y.  377,  382 ;  Otis  v.  Dodd,  90  N.  Y.  336.)  The  liens 
are  valid  and  the  findings  and  judgment  thereon  should  he 
sustained.  {Morgan  v.  Taylor,  24  N.  Y.  S.  R.  60 ;  P,  U. 
V.  Nixon,  1  E.  D.  Smith,  671.) 

William  Kernan  for  Millar  &  Murray,  respondents.  The 
assign  tnent  ])y  Diekison  &  Allen  to  the  Salt  Springs  National 
Bank  of  February  14,  1891,  the  only  assignment  prior  to  the 
filing  of  the  lien  of  Cahill  Brothers,  is  not  good  as  against  the 
lien  of  Cahill  Brothers  assigned  to  Millar  &  Murray.  And 
they,  as  such  assignees,  are  entitled  to  the  amount  of  such  lien 
and  interest  thereon  from  May  31,  1892,  as  against  the  Salt 
Springs  National  Bank.  {Schafer  v.  Reilly,  50  N.  Y.  61 
Cutts  V.  Guild,  57  N.  Y.  229, 232  ;  Greens  v.  Warnick,  64  N.  Y 
220 ;  3L  cfe  T,  Nat  Bank  v.  Mayor,  etc,  58  How.  Pr.  207 
27  Hun,  467 ;  Murphy  v.  Bowery  Nat  Bank,  30  Hun,  40 
TTac^ett  v.  Badean,  63  N.  Y.  476 ;  Sjricer  v.  Snyder,  34  N 
Y.  S.  R.  376.)  Millar  &  Murray,  as  assignees  of  Cahill  Broth 
ers,  if  it  shall  be  held  they  are  only  entitled  to  the  $1,672.92 
for  extras,  are  entitled  to  the  costs  and  disbursements  of  the 
action,  either  to  be  paid  out  of  the  money  in  court  or  by  the 
Salt  Springs  National  Bank  which  has  disputed  and  litigated 
their  claim  to  the  money  for  extras.     (L.  1885,  ch.  342,  §  14.) 

S,  M,  Lindsley  for  Utica  Planirfg  Mill,  respondent.     The 
provision  in  the  contract  for  the  erection  of  the  building,  that 
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no  payment  should  be  made  to  the  contractors  until  they 
obtained  a  certificate  from  the  Oneida  county  clerk,  showing 
that  at  the  date  of  payment  no  liens  had  been  iiled  against  the 
premises  or  building  which  were  then  unsatisfied,  inured  to 
the  benefit  of  the  lienors,  was  for  their  protection,  and  noth- 
ing became  or  was  payable  to  Dickison  &  Allen,  the  contract- 
ors, or  to  the  Salt  Springs  National  Bank,  their  assignee,  until 
the  liens  were  paid  and  discharged  of  record.  {Murphi/  v. 
Boicery  Nat  Banky  30  Hun,  40 ;  J/,  cfe  T.  Nat  Bank  v. 
Mayor,  etc,  58  How.  Pr.  207;  27  Hun,  467;  Hackeit  v. 
Bacleau,  63  X.  Y.  476 ;  Spicer  v.  Snyder,  34  N.  Y.  S.  E.  376.) 
On  fair  view  and  consideration  of  the  contract  between  the 
owners  and  Dickison  &  Allen,  contractors  for  the  construction 
of  the  building,  it  is  apparent  that  it  was  the  intention  of  the 
parties  that  such  persons  as  might  have  the  right  to  file 
mechanics'  liens  should  bo  protected  and  paid.  {M,  db  T. 
Nat  Bank  v.  Mayor,  etc,  58  How.  Pr.  207 ;  27  Hun,  467 ; 
Murphy  v.  Bowery  Nat  Bank,  30  Hun,  40 ;  M.  d&.  T.  Nat 
Bank  V.  Wlna7it,  16  N.  Y.  S.  R.  902;  123  N.  Y.  265.)  The 
Mechanics'  Lien  Law  is  to  be  liberally  and  favorably  con- 
strued in  favor  of  the  lienors.     (L.  1885,  ch.  342,  §  25.) 

Gray,  J.  These  actions  were  brought  for  the  foreclosure 
of  mechanics'  liens  and  were  consolidated  by  order  of  the 
court.  The  question  presented  is  whether  the  appellant,  the 
Salt  Springs  National  Bank  of  Syracuse,  as  the  assignee  of 
the  contractors,  is  entitled  to  a  fund,  which  has  been  paid  into 
court  to  abide  tlie  event  of  the  action,  as  against  the  various 
parties  who  have  filed  liens  for  work  done  and  materials  fur- 
nished in  the  execution  of  the  contract.  It  appears  that  in 
December,  1890,  the  firm  of  Dickison  and  Allen  entered  into 
a  contract  with  the  trustees  of  the  Masonic  Hall  and  Asylum 
Fund  for  the  erection  of  a  Masonic  home  near  Utica.  The 
contract  price  of  $139,500,  was  to  be  paid  in  twelve  install- 
ments ;  the  last  of  which,  being  stated  at  the  sum  of  $28,500, 
was  payable  when  the  buildings  were  completely  finished  and 
accepted.     After  the  making  of  said  contract,  and  in  Febru- 
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arj,  1891,  before  any  work  had  been  performed  under  the 
contract,  the  contractors  assigned,  in  writing,  to  the  defend- 
ant, the  Salt  Springs  Bank,  the  last  payment  to  be  made  on 
said  contract  as  collateral  security  for  their  existing  and  future 
indebtedness  to  the  bank.  Notice  of  this  assignment  was 
given  to  the  trustees  on  April  28th,  1892.  Oh  May  Slst,  and 
on  June  4th  following,  mechanics'  liens  were  filed  by  the 
defendants  Cahill  and  Utica  Planing  Mills.  On  the  latter 
date  the  contractors  made  a  further  assignment  to  the  Salt 
Springs- Bank,  as  collateral  security,  of  all  payments  then,  or 
which  might  thereafter  become,  due  and  payable  on  said  con- 
tract, including  extra  work.  Notice  of  this  assignment  was 
received  by  the  trustees  on  June  6th.  Thereupon,  the  con- 
tractors, being  insolvent,  abandoned  the  work  and  requested 
the  trustees  to  finish  the  buildings  under  the  contract. 
Between  Jane  5th  and  July  17th,  1892,  other  liens,  aggregat- 
ing over  $18,000,  were  filed  by  the  creditors  of  the  contractors. 
At  the  time  of  the  abandonment  of  the  work,  there  was 
unpaid  upon  the  contract,  including  extra  work,  the  sum  of 
$33,067.31.  The  trustees  in  completing  the  work  on  the 
buildings  under  the  contract  expended  the  sum  of  $8,478.32. 
Deducting  from  that  amount  certain  damages  for  delay  and 
the  expenses  of  completing  the  buildings,  the  sum  which 
would  have  been  payable  to  the  contractors,  if  they  had  com- 
pleted their  contract,  and  whicli  is  now  to  be  disposed  of  in 
this  action,  is  $23,788.49.  The  Salt  Springs  Bank,  on  the  6th 
and  on  the  9th  of  June,  1892,  recovered  judgments  against 
the  contractors  aggregating  in  amount  the  sum  of  upwards  of 
$38,000,  and,  in  proceedings  supplementary  to  execution,  the 
defendant  Eoss  was  appointed  receiver  of  the  joint  and  sev- 
eral property  of  the  contractors.  It  was  found  that  the  indebt- 
edness unpaid  to  the  bank,  inclusive  of  interest,  exceeded  the 
sum  of  $25,000. 

The  General  Term  of  the  Supreme  Court  has  affiimed  a 
judgment  of  the  trial  court,  under  which  the  parties  who  had 
filed  mechanics'  liens  were  adjudged  to  be  entitled  to  be  paid 
the  amount  of  their  respective  liens  in  preference  to  the  Salt 
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Springs  Bank.  The  theory  upon  which  this  conclusion  has 
been  reached  is  that,  under  the  proper  construction  of  a  cer- 
tain clause  in  the  contract,  it  was  intended  by  the  parties 
thereto  that  persons  who  labored  for,  or  furnished,  materials 
to  the  contractors  should  be  protected.  The  clause  which 
received  this  construction  reads  as  follows :  "  It  is  also  agreed 
that  no  payment  shall  be  made  hereunder  until  the  said  parties 
of  the  second  part,  (meaning  the  contractors),  shall  have 
obtained  a  certificate  from  the  clerk  of  Oneida  county,  show- 
ing that  at  the  date  of  such  payment,  no  liens  or  claims  have 
been  recorded  or  filed  against  said  premises  or  building,  which 
are  then  unsatisfied  of  record."  Upon  tlie  interpretation  to  be 
given  to  this  provision  must  depend  the  decision  of  the  ques- 
tion involved  in  this  case,  whether  the  amount  unpaid  upon 
the  conti'act  belonged  to  the  bank  hy  virtue  of  its  assignment, 
or  whether  it  belongs  to  the  lienholders  to  the  extent  of  their 
liens.  In  considering  that  question  the  learned  General  Term 
discarded  the  suggestion  of  the  respondents,  that  the  amount 
unpaid  upon  the  contract  was  not  due  by  reason  of  the  provision 
that  no  payment  should  be  made  until  the  contractors  produced 
the  county  clerk's  certificate  that  no  liens  were  unsatisfied ;  and, 
very  properly,  held  that  if  the  assignment  to  the  bank  carried 
the  right  to  the  amount  unpaid  on  the  contract,  it  was  the  duty 
of  the  court  to  set  aside  the  liens,  so  that  the  bank  could  pro- 
cure the  proper  certificate  and  thus  obtain  the  fund  to  which  it 
was  in  fact  entitled.  The  opinion  held  that  under  the  Mechanics' 
Lien  Law,  (Chap.  34:2,  Laws  of  1885),  the  laborer,  or  material- 
man, has  no  preferential  right  to  be  paid  out  of  the  sum  due 
the  contractor,  until  he  files  his  notice  of  lien.  In  the  absence 
of  anything  to  the  contrary  in  the  contract  and  before  any  notic-e 
is  filed,  the  contractor  may  assign  to  his  creditor,  in  payment  of 
his  debt,  the  whole,  or  any  portion,  of  the  moneys  due,  or  to 
become  due,  under  the  contract  and  the  assignee  acquires  a 
preference  over  a  subsequent  lienor.  This  view  was  based 
on  abundant  authority  and  is  indisputable.  {Brill  v.  Tuttle^ 
81  N.  Y.  454;  Lauer  v.  Dunn^  115  ib.  405;  McCorkle  v. 
Ilerrman^  117  ib.  297;  Stevens  v.  Ogden^  130  ib.  182;  Beards- 
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ley  V.  Cookj  143  ib.  143.)  The  principle  to  be  extracted  from 
the  cases  is  that  a  lienor  obtains  no  greater  right  to  the  moneys 
payable  by  the  owner,  than  the  contractor  has  and  if  the  latter 
has  assigned  to  a  creditor,  pro  tanto,  the  assignee  gains  a  pref- 
erence over  subsequent  liens.  The  court,  however,  adopting 
the  view  tliat  the  provision,  or  clause,  of  the  contract  in  ques- 
tion prohibited  payments,  until  the  county  clerk's  certificate 
was  furnished,  reached  the  conclusion  that  it  had  for  its  pur- 
pose the  protection  of  the  lienors,  the  laborers  and  the  material- 
men, as  well  as  the  protection  of  the  trustees.  The  reasoning  to 
this  conclusion  was  made  upon  the  authority  of  certain  cases  in 
this  court,  which  were  thought  to  be  controlling,  viz. :  The  Mer- 
chants and  Traders*  National  Bank  v.  Th^  Mayor  (97  N.  Y. 
355),  and  The  Mechanics  and  Traders^  Natio7ial  Bank  v. 
Winant  (123  N.  Y.  265).  •These  cases  related  to  contracts  made 
by  the  city  of  New  York  in  1875  and  1876.  They  contained,  by 
direction  of  an  ordinance  of  the  city,  this  clause :  "  The  said 
party  of  the  second  part  (meaning  the  contractor),  hereby  further 
agrees  that  he  will  furnish  said  commissioner  (meaning  the  com- 
missioner of  public  works),  with  satisfactory  evidence  that  all 
persons  who  have  done  work  or  furnished  materials  under  this 
agreement,  and  who  may  have  given  written  notice  to  the  said 
commissioner,  *  *  *  have  been  fully  paid  or  secured  such 
balance.  And  in  case  such  evidence  be  not  furnished  as  afore- 
said, such  amount  as  may  be  necessary  to  meet  the  claims  of 
the  persons  aforesaid  (meaning  the  persons  wlio  had  done  work 
or  furnished  materials),  shall  be  retained  from  any  moneys  due 
the  said  party  of  the  second  part  under  this  agreement  until 
the  liabilities  aforesaid  shall  be  fully  discharged,  or  such  notice 
withdrawn."  Those  cases  held,  in  effect,  that  the  purpose  of 
that  provision  was  to  protect  those  employed  under  the  con- 
tractor. That  was  its  only  purpose,  and  the  reason  for  it  was 
obvious.  At  the  time  when  the  contracts  were  made,  there 
was  no  lien  law  relating  to  work  done  and  materials  furnished 
on  public  works  in  cities.  Such  an  act  was  not  passed  until 
1878  (Chap.  315,  Laws  of  1878).  The  construction  of  the 
ordinance  which  required  such  a  provision  in  city  contracts, 
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as  given  in  tlie  Bank  Cases  (supra),  was  that  it  did  secure  to 
persons  furnishing  labor  and  material  to  contractors  with  the 
city  some  of  the  advantages,  which  the  Lien  Laws  of  the 
state  gave  to  mechanics  and  materialmen.  The  city  in  such 
a  contract  assumed  no  express  liability  to  pay  them  and  could 
not  be  sued  therefor;  but  it  was  placed  under  the  implied 
obligation  to  hold,  as  trustee,  the  unpaid  balance  due  upon 
its  contract  for  the  benefit  of  such  persons.  In  the  Bank 
y,  Winant  {s^tpra),  the  opinion  followed  the  case  of  Bank 
V.  The  Mayor  [supra),  as  to  the  nature  of  the  contract; 
but  it  dealt  with  a  question  of  the  effect  of  the  sub-contract- 
oi^'s  failure  to  file  the  notice,  provided  for  in  the  clause  of 
the  contract,  with  the  comptroller,  as  the  city  official  desig- 
nated, and  it  was  held  that  the  plaintiflE  could  not  raise  such 
an  objection.  The  distinction  between  those  cases  and  the 
cases  where  the  contract  is  between  private  parties  is  marked  ; 
for,  in  the  latter,  a  lien  could  be  acquired  which  would  be 
binding  upon  the  owner  and,  therefore,  the  presence  of  a 
clause  in  tlie  contract  dispensing  the  owner  from  the  obli- 
gation of  payment,  if  there  were  liens  upon  the  building,  is 
only  for  his  relief  and  protection.  To  this  effect  is  Lauer  v. 
Dunn  [supra).  In  Lazier  v.  Dunn,  the  provision  was  that 
*'in  case  any  lien  or  liens  shall  exist  upon  the  property  at 
the  time  or  times  when  any  payment  is  to  be  made  such  pay- 
ment, or  such  part  thereof  as  shall  be  equal  to  not  less  than  double 
the  amount  of  or  for  which  such  lien  or  liens  shall  or  can  exist, 
shall  not  be  payable  at  the  said  stipulated  times,  notwithstanding 
anything  in  this  agreement  to  the  contrary  contained."  It  was 
there  held  of  that  provision,  that  it  was  for  the  protection  of 
the  owner  simply.  In  that  case,  if,  when  moneys  were  pay- 
able to  the  contractor,  liens  existed,  the  owner  might  reserve 
double  the  amount  claimed  under  the  liens  from  the  funds  in 
his  hands ;  while,  in  the  present  case,  no  payment  should  be 
made.  The  plaintiffs  in  that  action  were  sub-contractors  for 
the  construction  of  buildings  and  received  from  the  contractors 
a  written  order  on  the  owner  for  the  payment  of  a  certain 
sum.     We  held  that  the  order  amounted  in  law  to  an  assign- 
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raent  pro  tanto  of  the  funds  in  the  owner's  hands  and  as  such 
it  bound  that  fund  in  preference  to  liens  which  were  subse- 
quently filed.  The  provision  in  the  contract  was  for  the  pro- 
tection of  the  owner  and,  after  notice  of  the  order,  which  was 
inefiEectan  assignment  of  the  contractor's  interest  in  the  money 
in  the  owner's  hands,  the  owner  was  bound  to  apply  the  fund 
in  his  hands  to  its  payment  and  to  no  other  purpose.  That 
decision  is  controlling  upon  the  decision  in  the  present  case : 
for  there  is  no  material  distinction  to  be  made  in  the  effect  of 
the  respective  clauses  under  consideration. 

The  reasoning  in  the  New  York  city  cases  is  not  applicable 
to  create  a  distinction  as  against  the  autliority  of  Latter  v. 
Dunn  in  the  decision  of  this  case.  It  is  not  quite  consistent 
with  reason,  or  with  the  motives  which  usually  influence  par- 
ties in  the  making  of  contracts,  that  we  should  regard  the 
clause  in  the  present  contract  as  inserted  otherwise  than  for 
the  protection  of  the  trustees  who  had  contracted  for  the  con- 
struction of  the  buildings.  The  owner,  in  such  a  case,  is  only 
desirous  to  be  protected,  in  his  payments  due  under  the  con- 
tract, against  the  liens  of  laborers  and  materialmen  and  that 
purpose  is  accomplished  by  requiring  the  contractor,  as  a  con- 
dition precedent  to  payment,  to  produce  a  certificate  as  to  no 
liens  being  filed.  Of  course,  the  contractor  is  not  interested 
in  the  insertion  of  such  a  provision.  To  infer  from  the  pres- 
ence of  the  clause  a  design  to  protect  third  parties,  requires 
something  more  definite  to  that  effect  in  writing,  in  order  to 
make  the  inference  reasonable  and  natural.  To  attribute  to  an 
ordinary  business  agreement  between  parties  an  altruistic  pur- 
pose requires  some  support  in  the  language.  In  its  absence, 
the  inference  to  be  drawn,  in  the  interpretation  of  its  clauses, 
is  subject  to  the  usual  rules  which  govern  in  the  construction 
of  legal  instruments,  which  define  the  respective  undertakings 
and  obligations  of  the  parties. 

Nor  does  the  fact  that  the  trustees  completed  the  buildings 
affect  the  right  of  the  plaintiff.  They  elected  to  do  so  and, 
therefore,  such  part  of  the  last  payment  as  remained  in  their 
hands,  after  deducting  the  cost  of  completion,  became  appli- 
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cable  to  tlie  payment  of  the  claim  of  the  assignee  of  the  con- 
tractor. {Beardsley  v.  Cook,  143  N.  Y.  143,  148.)  That 
election  and  the  payment  of  the  moneys  into  court  are  a  waiver 
of  any  objection  that  the  moneys  unpaid  upon  the  contracts 
were  not  due,  by  reason  of  the  non-production  of  the  county 
clerk's  certificate  as  to  there  being  no  liens.  {Beardsley  v. 
Cooh^  supra,)  Under  the  doctrine  of  equitable  assignments, 
it  is  of  no  consequence  to  the  relative  rights  of  assignees  and 
lienors  that  the  money  may  not  be  immediately  payable. 

Concluding,  therefore,  as  I  think  we  are  bound  to  do  under 
the  authority  of  Lai^er  v.  Dunn^  that  this  clause  in  the  con- 
tract was  for  the  benefit  of  the  trustees  only,  it  follows  that 
the  assignment  by  the  contractor  to  the  Salt  Springs  Bank  of 
the  last  payment  upon  the  contract,  executed  upon  the  mak- 
ing of  the  contract,  operated  as  an  equitable  assignment  of  the 
moneys  remaining  unpaid  upon  the  contract,  when  notice  of 
it  was  given  to  tlie  trustees,  and  gave  to  the  assignee  a  prefer- 
ence over  liens  subsequently  tiled.  There  is  no  question  as  to 
there  being  an  indebtedness  from  the  contractors  to  the  bank 
and  upon  notice  of  the  assignment  to  the  trustees,  the  effect 
was  to  bind  the  moneys  remaining  unpaid  upon  the  last  install- 
ment in  favor  of  the  bank's  claim.  There  had  been  an 
equitable  assignment  of  the  moneys,  which  only  required  for 
its  enforcement  a  fund  to  fasten  upon  and  a  notice  to  the 
holder  of  the  fund.  The  bank  acquired  the  right  of  the  con- 
tractors ;  who  lost  their  interest  in,  and  dominion  over,  the 
fund  and  its  assignment  was  subject  to  no  other  equities  than 
such  as  the  trustees  may  have  had  against  the  contractors  at 
tlie  time  they  had  notice  of  the  assignment. 

It  follows  from  the  views  expressed  that  the  judgment 
appealed  from  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  O'Brien,  J.,  dissenting,  and  Martin,  J., 
not  sitting. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Michael  Corey,  alias  Michael  Kelley,  Appellant. 

1.  Homicide  —  Deliberation  and  Premeditation.  The  facts  that  a 
man  first  made  an  assault  upon  another  with  his  fist  and  during  the  strug- 
gle that  followed  seized  a  weapon  ready  to  his  hand  and  at  once  inflicted 
a  mortal  wound,  make  it  much  less  probable  that  he  acted  with  the  delib- 
eration and  premeditation  essential  to  the  crime  of  murder  in  the  first 
degree  than  when  it  appears  that  the  perpetrator  of  a  homicide  armed 
himself  with  a  deadly  weapon  before  making  the  fatal  assault. 

2.  Erroneous  Statements  op  Fact  by  Trial  Judge  to  Jury.  State- 
ments erroneous  in  fact,  inadvertently  made  by  the  presiding  judge  to  the 
Jury  on  a  trial  for  murder,  of  his  own  recollection  as  to  material  facts  in 
relation  to  the  testimony  of  a  witness  then  on  the  stand,  as  well  as  in  rela- 
tion to  the  testimony  of  the  witness  on  a  former  trial,  which  cannot  be 
said  not  to  have  affected  the  result,  furnish  ground  for  the  reversal  of  a 
judgment  of  death. 

3.  Admission  op  Dying  Declarations.  The  statutory  provision  that 
the  defendant  in  a  criminal  action  is  entitled  "to  be  confronted  with  the 
witnesses  against  him  in  the  presence  of  the  court "  (Code  Crim.  Pro.  §  8, 
par.  8)  was  not  intended  to  abolish  the  admission  of  dying  declarations. 

4.  Characterization  op  Dying  Declarations.  The  statement,  in 
charging  the  jury  upon  the  subject  of  dying  declarations,  that  "  it  is  the 
experience  of  mankind  that  the  premonition  of  immediate  death,  from 
which  there  is  no  hope  of  recovery,  is  always  sufficient  to  influence  per- 
sons so  situated  to  speak  the  truth,"  is  erroneous,  and,  when  not  so  modi- 
fied by  other  portions  of  the  charge  as  to  correct  its  tendency  to  injure  the 
defendant,  is  ground  for  reversal  of  a  judgment  of  death. 

5.  Credibility  op  Witness.  Prejudicial  error  in  a  trial  for  murder 
may  be  based  upon  the  non-compliance  of  the  court  with  a  request  to 
charge  the  jury  as  to  the  consideration  to  be  given  to  a  threat  made  by  a 
witness  for  the  prosecution  out  of  court,  showing  a  strong  bias  against  the 
defendant,  which  the  jury  had  a  right  to  take  into  account  in  passing  upon 
the  weight  of  the  witness's  evidence,  where  the  court  virtually  stated  that 
he  had  called  the  attention  of  the  jury  to  every  fact  they  had  a  right  to 
consider  as  affecting  the  witness's  credibility ,  while  the  only  instruction  on 
that  subject  submitted  to  the  jury  the  credibility  of  the  witness  in  a  gen- 
eral way,  without  mentioning  the  threat  in  question. 

6.  Review  op  Capital  Case.  While  the  power  intrusted  to  the  Court 
of  Appeals  of  reversing  a  judgment  of  death  without  the  presence  of  an 
exception  (Cwie  Crim.  Pro.  §  528)  should  be  cautiously  exercised,  it  should 
be  used  whenever  the  court  is  satisfied  from  the  record  that  justice  requires 
a  new  trial. 

(Argued  October  19,  1898;  decided  November  22,  1898.) 
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Appeal  from  a  judgment  of  a  Trial  Terra  of  the  Supreme 
Court  held  in  the  county  of  Madison,  entered  upon  a  verdict 
rendered  on  the  15th  of  October,  1896,  convicting  the  defend- 
ant of  the  crime  of  murder  in  the  first  degree,  and  also  from 
an  order  of  said  court  denying  the  motion  of  the  defendant 
for  a  new  trial. 

Upon  a  former  appeal  the  judgment  was  reversed  for  vari- 
ous errors,  none  of  which  were  repeated  upon  the  second 
trial,  which  was  before  the  same  justice.     (148  N.  Y.  476.) 

The  facts,  so  far  as  material,  appear  in  the  opinion. 

Albert  0.  Briggs  and  John  E.  Smith  for  appellant.  Upon 
the  whole  evidence  the  defendant  ought  not  to  have  been  con- 
victed of  murder  in  the  first  degree.  The  verdict  is  against 
the  weight  of  the  evidence,  and  the  facts  and  the  law,  and 
justice  requires  a  new  trial.  (Code  Crim.  Pro.  §§  465,  528.) 
The  court  erroneously  limited  the  defense  in  showing  the 
quantity  of  liquor  or  beer  that  was  there  at  the  day  of  the 
aflfray,  to  the  amount  which  the  People's  witnesses  testified  to 
being  there  that  day.  {People  v.  BuniSy  2  N.  Y.  Cr.  E.  427, 
428 ;  Penal  Code,  §  22.)  It  was  error  to  allow  the  People  to 
prove  that  the  witness  Kinuey  was,  or  had  been,  a  condemned 
man,  and,  as  sucli,  confined.  {People  v.  Ziminerma7i^  4  N. 
Y.  Cr.  R.  272.)  The  court  erred  in  admitting  in  evidence  the 
ante-mortem  statement  of  James  George.  (L.  1875,  ch.  352, 
§  6 :  Code  Crim.  Pro.  §  8,  subd.  3,  §§  56,  195,  434 ;  Code, 
§§  219,  3*92,  962 ;  People  v.  Clark,  8  N.  Y.  Cr.  R.  174 ;  Peo- 
ple ex  rel.  v.  Court,  etc,,  8  N. ,  Y.  Cr.  E.  357 ;  People  v. 
Beckwith,  12  N.  Y.  S.  R.  795 ;  108  N.  Y.  73 ;  People  v. 
Browei^,  53  Hun,  219  ;  PeopU  v.  HiU,  65  Hun,  420 ;  U.  S. 
Const,  art.  6 ;  1  Whart.  on  Cr.  Law,  670 ;  State  v.  Arnold,  13 
Ired.  [Law]  184;  Kohhins  v.  State,  8  Ohio  St.  131;  SJuickel- 
ford  V.  State,  33  Ark.  529 ;  People  v.  WUliarns,  35  Hun, 
618 ;  Chamberlain  v.  W.  T,  Co.,  44  N.  Y.  305 ;  PeopU  v. 
Williams,  3  N.  Y.  Cr.  R,  73,  75 ;  People  v.  Fish,  125  N.  Y. 
152;  People  v.  Palmer,  109  N.  Y.  4,  18  ;  Jones  v.  City  of 
Albany,  151  N.  Y.  228.)    The  court  erred  in  permitting  the 
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witness  Joseph  D.  Senn,  and  tlie  witness  George  F.  Todd,  and 
the  witness  Henry  T.  Lewis,  and  the  witness  Hull  S.  Gardi- 
ner, to  testify  and  give  as  evidence  in  the  ease,  not  only 
before,  but  for  the  consideration  of  the  jury,  the  conversations 
had  with  the  deceased  at  the  time  the  alleged  dying  declaration 
WHS  made.  (Barb.  Cr.  Law  [2d  ed.],  56 ;  1  East  P.  C.  357,  358 ; 
1  Stark.  523 ;  3  Car.  &  P.  629 ;  1  Leach,  503,  n. ;  People  v.  Smith, 
5  N.  Y.  Cr.  K.  161 ;  People  v.  Kraft,  148  N.  Y.  633).  The 
court  erred  in  its  charge  to  the  jury  upon  the  subject  of  this 
dying  declaration,  wherein  it  says :  "  But,  gentlemen,  it  is  the 
experience  of  mankind  that  the  premonitions  of  immediate 
death,  ironx  which  there  is  no  hope  of  recovery,  is  always  suffi- 
cient to  influence  persons  so  situated  to  speak  the  truth."  {Peo- 
ple V.  Kraft,  91  Hun,  474;  148  N.  Y.  631 ;  Code  Crim.  Pro. 
§  528 ;  People  v.  Barheri,  149  N.  Y.  256 ;  People  v.  Leo- 
nardi,  143  N.  Y.  360,  367  ;  PeopU  v.  Strait,  154  N.  Y.  165.) 
The  court  committed  error  in  iis  charge  to  the  jury,  par- 
ticularly in  using  this  language  in  defining  "  reasonable 
doubt  f  "A  reasonable  doubt  would  seem  to  imply  that  there 
may  be  other  doubts.  But  a  reasonable  doubt  is  one  which 
must  establish  the  guilt  of  the  accused  to  your  satisfaction 
under  the  evidence  of  the  case.",  {People  v.  Friedland,  2 
App.  Div.  335 ;  J)aly  v.  PeopU,  2  N.  Y.  Cr.  R.  166,  167 ; 
Cojfman  v.  Comm,,  10  Bush  [Ky.],  495.)  From  all  the  evi- 
dence in  the  case  it  is  quite  apparent  that  at  the  time  of  the 
affray  the  defendant  did  not  intend  to  murder,  and  did  not, 
and  could  not  deliberate  and  premeditate  as  is  requisite  to 
constitute  murder  in  the  first  degree.  {Sanchez  v.  People,  22 
N.  Y.  147,  159 ;  Peoph  v.  Leonardi,  143  K  Y.  360 ;  14  N. 
Y.  562 ;  .1  N.  Y.  Cr.  R.  411.) 

M.  II,  Kiley  for  respondent.  The  defendant  was  not 
insane  and  was  responsible  for  his  acts.  (1  Wharton  &  Stilles' 
Med.  Juris.  §§  247,  248  ;  O'Connellw  People,  87  N.  Y.  377; 
Brotherton  v.  People,  75  N.  Y.  159  ;  Flanagan  v.  PeopU, 
52  N.  Y.  467 ;  People  v.  Carpenter,  102  N.  Y.  238 ;  StaU  v. 
Brandon,  8  Jones  [N.  C],  463.)     Insanity  not  amounting  to 
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a  defense  cannot  reduce  the  grade  of  the  offense.  (  U.  S,  v. 
Zee^  4  Mackey  [D.  C],  489.)  The  defense  erroneously  claims 
that  the  amount  of  drinking  defendant  did  tended  to  produce 
the  temporary  insanity.  {Flanigan  v.  People^  86  N.  Y. 
554 ;  Penal  Code,  §  22 ;  People  v.  Mills,  98  N.  Y.  176 ; 
People  V.  Kemralei\  119  N.  Y.  580  ;  People  v.  Fish,  125  N. 
Y.  136  ;  |Fa/v*^n  v.  Coram,,  37  Penn.  St.  45  ;  People  v.  Tucz- 
Tcewitz,  149  N.  Y.  240.)  The  acts  and  statements  of  the 
defendant  fully  justified  the  finding  of  the  jury  that  he 
acted  with  premeditation  and  deliberation  when  he  assaulted 
the  Indian  George  on  the  night  of  September  27.  1894. 
{People  V.  Convoy,  153  N.  Y.  174 ;  People  v.  Constantino, 
153  X.  Y.  24 ;  People  v.  Tuczkewitz,  149  N.  Y.  240 ;  Flani- 
gan V.  People,  86  N.  Y.  554 ;  Leighton  v.  People,  88  N.  Y. 
117 ;  People  v.  Majone,  91  N.  Y.  211 ;  People  v.  Convoy,  97 
N.  Y.  62 ;  People  v.  Johnson,  139  N.  Y.  358 ;  P^o^/^  v. 
Hawkins,  109  N.  Y;  408.)  Notwithstanding  the  fact  that 
abundant  proof  of  motive  appears,  yet  the  People,  having  con- 
clusively proved  the  commission  of  the  crime  charged  in  the 
indictment,  were  not  bound  to  prove  motive.  {People  v. 
Johnson,  139  N.  Y.  358.)  The  defendant  cannot  claim  he 
acted  in  self-defense.  {People  v.  Constantino,  153  N.  Y. 
24 ;  People  v.  Sullivan,  7  N.  Y.  396  ;  People  v.  Cavlton, 
115  N.  Y.  618 ;  People  v.  Johnson,  139  N.  Y.  358.)  The 
judge,  in  his  charge  to  the  jury,  fully  and  fairly  instructed 
them  upon  every  point,  and  he  was  not  bound  to  adopt  the 
language  of  the  defense,  or  change  his  own  to  suit  their  notion 
of  how  the  charge  should  be  made.  {Moett  v.  People,  85  N. 
Y.  374 ;  Poulin  v.  B,  cfe  S.  A.  7?.  P,  Co,,  61  N.  Y.  621 ; 
Fay  V.  O'JSreill,  36  N.  Y.  11 ;  O'Connell  v.  People,  87  N.  Y. 
377;  ^yalUr  v.  People,  32  N.  Y.  147  ;  Ferris  v.  People,  35 
N.  Y.  125  ;  Moody  v.  Osgood,  54  N.  Y.  488  ;  Slatterly  v. 
People,  58  N.  Y.  354 ;  Morehouse  v.  Yeager,  71  N.  Y.  594 ; 
Rexter  v.  Stavin,  73  N.  Y.  601  ;  People  v.  Fish,  125  N.  Y. 
136,  153 ;  PeopU  v.  ^an^,  142  N.  Y.  366.)  Witness  Webb, 
after  having  stated  that  defendant  had  said  nothing  more  to 
him  that  he  could  think  of,  was  then  asked  the  direct  ques- 
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tion  :  "  Did  lie  say  anything  to  you  about  his  intentions  ?  '^ 
This  evidence  was  competent  and  the  question  was  allowable. 
{Schnicher  v.  People^  88  N.  Y.  192  ;  People  v.  Majcniey 
91  N.  Y.  211.)  The  objection  to  the  question,  "  Did  you 
observe  his  actions  during  that  evening  after  this  time  that 
he  had  this  conversation  with  you  up  to  the  time  of  the 
aflfray?"  is  not  tenable.  {M'Kee  v.  People,  36  N.  Y. 
113 ;  People  v.  Potter ,  5  Mich.  1 ;  Silas  v.  StaU,  30 
Ala.  24: 1  Zinsday  v.  People,  63  K  Y.  143.)  The  exami- 
nation of  Susan  Webb  as  to  what  she  knew  of  defendant's 
handwriting  was  competent.  {JfcICay  v.  Lasher,  121  N. 
Y.  477 ;  Morthner  v.  Chambers,  27  Abb.  [N.  C]  289 ; 
MuL  L.  Ins,  Co,  v.  Suiter,  131  N.  Y.  557.)  The  evidence  of 
Dr.  Gardner  was  competent  and  the  dying  declaration  was 
properly  received  in  evidence.  {People  v.  Davis,  66  N.  Y. 
96  ;  Brotherton  v.  People,  75  N.  Y.  159  ;  Ilachett  v.  People^ 
54  Barb.  370  ;  People  v.  Knickerbocker,!  Park.  Cr.  Cas.  302  ; 
People  V.  Anderson,  2  Wheel.  Cr.  Cas.  389 ;  Brown  v.  Comm,^ 
73  Penn.  St.  327 ;  13  Am.  Rep.  740.)  in  exercising  the  juris- 
diction conferred  by  section  528  of  the  Criminal  Code  in 
capital  cases,  the  court  will  be  governed  by  the  practice  regu- 
lating the  review  of  the  questions  of  fact  upon  appeal  to  the 
Supreme  Court.  {People  v.  Taylor,  138  N.  Y.  398 ;  People 
V.  Fish,  125  N.  Y.  136  ;  People  v.  Kerrigan,  147  N.  Y.  210.) 

Vann,  J.  The  defendant  was  indicted  for  the  murder  of 
James  George,  an  Indian,  on  the  27th  of  September,  1894,  at 
the  house  of  Orson  AVebb,  in  the  town  of  Eaton,  Madison 
county.  This  house  was  a  shanty  12  or  13  feet  by  16,  rudely 
built  of  boards  nailed  to  four  posts  set  in  the  ground  and 
covered  with  the  same  material.  It  had  no  cellar  or  founda- 
tion, and  the  rough  plank  floor  had  numerous  apertures. 
There  was  but  a  single  room  with  no  partitions,  but  one  door, 
which  was  on  the  south  side  and  near  the  southwest  corner, 
and  but  one  window,  which  was  on  the  west  side.  The  struc- 
ture was  situated  in  the  woods,  remote  from  a  highway,  and 
was  reached  by  a  path  leading  through  a  pasture.     At  the 
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time  of  the  affray  an  old  stove  stood  opposite  the  door,  and  in 
the  northwest  corner  was  a  cupboard  made  of  rough  boards. 
On  the  south  side  of  the  room  and  about  four  feet  east  of  the 
door  was  a  shelf,  near  which  was  a  butcher  knife  belonging  to 
James  George,  thrust  in  a  crack,  and  on  the  shelf  was  a  com- 
mon pocket  knife  with  two  blades,  which  belonged  to  one  of 
Webb's  children.  A  table,  some  chairs,  and  two  or  three  old 
beds  resting  on  the  floor  without  bedsteads  completed  the 
furniture.  The  beds  consisted  of  straw  ticks  covered  with 
soiled  and  ragged  bed  clothing,  and  the  room  and  all  things 
in  it,  including  the  people,  were  described  by  a  physician  as 
extremely  filthy.  In  this  room  Orson  Webb,  Sarah,  his  wife, 
his  two  daughters,  Susan  and  Libbie,  aged  respectively  sixteen 
and  eigliteen,and  four  younger  children,  besides  James  George 
and  the  defendant,  ten  human  beings  in  all,  lived  and  slept. 
These  persons,  with  Cora  Bennett,  a  niece  of  Mrs.  AYebb, 
were  present  when  the  crime  in  question  is  alleged  to  have 
been  committed. 

The  defendant  was  attached  to  Susan  Webb  and  had  some 
feeling  towards  George  on  account  of  his  attentions  to  her. 
Each  had  recently  made  threats  against  the  other  on  her 
account,  although  they  had  slept  together  and  had  worked 
together  in  peace  that  fall.  The  threats  made  by  George, 
although  less  frequent,  were  not  less  significant  than  those 
made  by  the  defendant,  for,  but  three  or  four  days  before  the 
tragedy,  he  said  that  if  the  defendant  did  not  keep  away  from 
his  girl,  Susie  Webb,  he  would  cut  his  heart  out  with  the 
knife  that  he  held  in  his  hand  at  the  time.  About  three 
hours  before  the  affray  the  defendant  accepted  the  invitation 
of  George  to  eat  supper  with  him,  and  the  two  men  ate  and 
talked  together  as  friends.  During  the  afternoon  Webb  and 
the  defendant  had  been  engaged  in  erecting  a  woodshed  in 
the  form  of  a  lean-to  and  banking  up  the  shanty  for  winter. 
They  had  a  jug  of  beer,  which  was  consumed  by  them  with 
the  help  of  Cora  Bennett,  Susan  and  Libbie  Webb.  After 
supper  Susan  suggested  that  they  have  something  more  to 
drink  and  gave  her  father  a  dollar  to  go  and  get  it.     He  went 
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nearly  two  miles  and  back  and  returned  about  eight  o'clock 
in  the  evening  with  another  jug  of  beer,  containing  a  gallon, 
and  two  pints  of  whiskey.  During  his  absence  Susan  obtained 
from  the  pocket  of  George's  coat,  upon  his  suggestion,  a  pint 
■of  alcohol,  which,  after  being  diluted  with  water,  was  drank 
by  George,  the  defendant  and  the  girls.  Half  of  the  beer 
and  whiskey  procured  by  Webb  was  drank  by  the  same  per- 
sons, aided  by  Mrs.  Webb.  While  every  person  in  the  room, 
except  Webb  and  the  younger  children,  was  more  or  less 
intoxicated,  the  defendant  and  George  drank  the  most  and 
the  latter  was  the  most  affected.  The  party  alternated  in 
drinking  beer  and  whiskey,  dancing  during  the  interval  to  the 
music  of  Webb's  violin,  the  two  men  being  in  their  shirt 
sleeves.  When  AVebb  returned  with  the  beer  and  whiskey 
Libbie  was  already  asleep  on  one  of  the  beds  on  the  floor,  and, 
as  no  explanation  of  the  fact  was  given,  it  is  not  difficult  to 
infer  why  she  was  overcome  by  sleep  at  that  early  hour.  No 
partners  were  taken  nor  sets  formed  for  the  dance,  which  was 
•described  as  a  jig  or  skirt  dance,  and  was  performed  by 
**' jumping  about  and  dancing  around."  After  thus  drinking 
and  dancinoj  for  an  hour  or  more  the  orgnes  culminated  in  the 
transaction  which  is  the  subject  of  this  appeal.  Shortly  after 
nine  o'clock  Cora  Bennett  and  Susan  were  sitting  or  lying  on 
A  bed  on  the  south  side  of  the  room,  and  George  was  sitting 
•beside  them.  The  defendant  was  sitting  in  a  chair  on  the 
west  side  of  the  room,  south  of  the  window,  and  Webb  and 
:his  wife  sat  north  of  him.  A  lamp  on  the  table  furnished  the 
only  light.  Webb  testified  that  the  defendant  said  to  George, 
"Why  can't  you  get  up  and  sit  in  a  chair  and  not  be  sitting 
there  on  the  floor?"  and  that  George  replied,  "I  am  doing  no 
hurt  here,"  but  finally  got  up  and  began  to  dance  with  the  little 
girl  Mary.  After  dancing  a  sliort  time  he  crossed  over  to  the 
west  side  of  the  room  where  the  defendant  was  sitting,  had 
some  words  with  him,  went  to  tlie  shelf  and  stood  there  with 
Susan,  when  the  defendant,  who  was  still  seated,  asked  him, 
"  What  are  you  doing  there  talking  to  that  girl  ? "  George 
jeplied,  "Ain't  I  a  right  to  talk  to  this  little  girl?"  whereupon 
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the  defendant  said,  "  No,"  jumped  toward  George  and  struck 
at  him,  but  George  pushed  him  off,  and  the  defendant "  dodged 
down  to  get  under  his  arm,"  which  was  raised,  and  struck  him 
six  or  seven  times  in  the  side. 

Mrs.  AVebo  swore  that  during  the  evening  tl)e  defendant 
told  her  that  he  did  not  like  the  Indian,  and  that  he  would 
have  trouble  with  him  ;  that  later,  after  the  two  men  had  had 
some  words,  the  defendant  jumped  up  and  struck  at  George, 
who  "  guarded  his  blow  off  and  knocked  him  back  up  against  the 
door,  and  he  came  back  again  and  I  did  not  see  what  he  had 
in  his  hand,  but  he  made  a  motion  seven  or  eight  times  at  his 
side." 

Susan  Webb  stated  that  when  the  defendant  spoke  to 
George  about  sitting  on  the  bed  with  the  girls,  George  started 
to  get  up,  but,  apprehending  trouble,  she  took  hold  of  his  arm, 
told  him  to  sit  down  and  not  have  any  fuss,  whereupon  he 
became  quiet.  Shortly  after  tliat  George  went  over  to  the 
other  side  of  the  room  and  then  came  back  to  the  shelf  while 
the  defendant  remained  on  the  west  side.  The  two  men  had 
some  words  when  the  defendant  arose  from  his  chair  and 
jumped  towards  George,  who  knocked  him  back  against  the 
door,  whereupon  she  saw  the  defendant  make  motions  toward 
George  as  if  stabbing  him.  No  other  eye  witness  of  the  affray 
was  sworn,  and  the  failure  to  call  Cora  Bennett  was  not 
accounted  for  except  by  the  suggestion  of  the  defendant's 
counsel  that  she  was  confined  in  a  penal  institution.  The 
butcher  knife  was  not  disturbed,  and  no  one  saw  either  of  the 
men  take  the  other  knife  from  the  shelf,  but  it  was  seen  there 
just  before  George  passed  from  the  west  side  of  the  room  to  the 
shelf,  and  was  not  seen  afterward.  The  defendant  was  not 
seen  by  the  shelf,  after  the  knife  was  last  seen  upon  it,  until 
he  jumped  toward  George  and  was  knocked  against  the  door. 
The  evidence  tended  to  show  that  the  defendant's  shirt  and 
trousers  were  badly  torn  on  the  occasion.  The  next  morning 
one  of  his  eyes  was  somewhat  swollen,  and  there  was  a  cut 
over  it  from  a  quarter  to  a  half  an  inch  in  length.  No  one 
saw  the  knife  in  the. defendant's  hands  at  any  time,  but  after 
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he  had  made  repeated  motions  toward  George  as  if  stabbing 
him  George  sank  to  the  floor  and  the  defendant  kicked  at  him 
and  went  out  of  doors.  Webb,  upon  discovering  that  George 
had  been  stabbed,  followed  the  defendant  out  and  asked, 
"  What  did  you  do  with  the  knife  that  you  cut  Jim  with  ? "  and 
the  defendant  replied,  "  I  threw  it  back  into  the  bushes ;  I 
only  stabbed  him  with  the  little  blade ;  it  is  only  a  flesh 
woimd;  he  will  get  over  it."  He  also  said,  according  to 
Webb's  statement,  "  When  I  fight  with  a  man  I  calculate  to 
whip  that  man  if  I  have  to  kill  him."  Webb  returned  to  the 
house,  and  upon  examining  George  found  eight  wounds  appar- 
ently made  with  the  blade  of  a  knife  upon  the  left  side  of  his 
body.  Six  days  later  George  died.  The  defendant,  upon 
leaving  the  house,  went  to  an  adjoining  farm,  where  he  had 
worked,  and  stayed  all  night.  The  next  day  when  asked  by 
an  acquaintance  where  he  got  that  cut  over  the  eye,  he  replied 
that  he  got  into  a  fight  at  Webb's  the  night  before  and  stabbed 
an  Indian  three  or  four  times.  He  was  then  told  that  he  had 
got  himself  into  a  scrape,  whereupon  he  left  for  the  city  of 
New  York,  where  he  formerly  resided.  While  there  he  wrote 
a  letter  to  Susan  Webb  in  which  he  said  :  "  Susie,  I  can't  tell 
you  how  sorry  I  am  for  getting  in  that  trouble  and  having  to 
leave  you,  but  you  are  as  much  to  blame  as  I  am,  for  if  you 
had  not  carried  on  the  way  you  did  that  night  I  would  not 
have  got  a  fighting  with  that  God  damned  Indian,  but  never 
mind,  it  may  be  all  for  the  best,  Susie.  After  I  had  the 
trouble  that  night  I  went  down  to  Ira  Spaulding's  and  stayed 
there  until  morning  and  was  going  to  go  to  work  fpr  him 
that  day,  but  I  was  afraid  Jim  would  get  a  warrant  out  for 
me,  so  I  made  up  my  mind  the  best  thing  I  could  do  was  to 
come  to  New  York  until  it  would  blow  over.  *  *  * 
Remember,  Susie,  I  love  you  with  all  my  heart,  and  shall  never 
forget  the  way  you  treated  me,  let  it  be  good  or  bad  I  cannot 
help  but  love  you.  Remember,  also,  that  I  told  you  that  I 
would  kill  any  one  that  ever  tried  to  come  between  us,  and  so, 
Susie,  so  help  me  God,  I  will,  and  that  is  why  I  cut  Jim  with 
that  knife.     I  meant  to  kill  him,  and  will,  if  he  ever  comea 
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monkeying  around  again  while  I  am  there."  Not  long  after 
on  being  arrested  he  asked  if  George  was  dead  yet  and  was 
told  nOj  when  he  replied,  "  Well,  if  he  ain't,  he  ought  to  be." 

Eight  incised  wounds,  such  as  could  have  been  made  by  the 
large  or  the  small  blade  of  an  ordinary  pocket  knife,  were 
found  on  the  body  of  George,  only  one  of  which  was  fatal, 
and  that  not  necessarily  so.  The  wound  of  deepest  penetra- 
tion was  less  than  two  inches  in  depth,  so  that  either  the  small 
blade,  or  slight  force  must  have  been  used  in  making  the 
wounds.  Death  resulted  from  blood  poisoning  caused  by  the 
formation  of  pus  in  the  pleural  cavity,  which  was  not  with- 
drawn owing  to  the  unsanitary  condition  of  things  in  the 
Webb  house,  and  tlie  danger  of  operating  without  antiseptic 
precautions. 

George  was  a  strong,  healthy,  well  developed  man,  some- 
what given  to  quarreling,  especially  when  under  the  influence 
of  liquor.  Six  witnesses,  acquainted  with  his  reputation, 
swore  that  it  was  that  of  a  quarrelsome,  fighting  man.  Four 
records  of  the  Court  of  Special  Sessions  were  read  in  evidence 
showing  that  he  had  been  convicted  for  drinking  and  fighting. 
The  defendant  had  a  horrid  disease,  was  not  as  strong  as 
George,  and  was  usually  quiet  and  peaceable.  On  three  occa- 
sions he  had  received  somewhat  severe  injuries  on  the  top  of 
the  head,  one  resulting  in  a  fracture  of  the  skull,  which  left 
scars  and  a  depression,  with  tenderness  under  pressure. 
Several  medical  experts,  answering  a  hypothetical  question, 
testified  that  in  their  opinion  he  was  insane  at  the  time  of  the 
affray,  but  the  weight  of  medical  testimony  was  the  other  way. 

Several  witnesses,  including  two  justices  of  the  peace,  testi- 
fied that  the  character  of  Orson  Webb  for  truth  and  veracity 
was  bad  and  that  they  would  not  believe  him  under  oath,  but 
he  was  sustained  by  an  equal  number  of  witnesses,  who 
apparently  knew  his  reputation  equally  well.  He  was  once 
convicted  and  suffered  imprisonment  for  assault  and  battery, 
and  was  once  convicted,  upon  his  own  confession,  for  petit 
larceny,  but  was  not  punished. 

The  character  of  thq  inmates  of  the  Webb  house,  who  were 
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the  only  witnesses  to  give  the  liistory  of  the  transaction  ;  the 
condition  of  some  of  those  witnesses  when  they  saw  the  aflEray ; 
the  disposition  of  George  to  quarrel  and  fight  when  under  the 
influence  of  liquor ;  the  intoxication  of  botli  participants  when 
tiie  aflfray  began ;  the  fact  that  ^fiolence  was  used  by  each 
toward  the  other ;  the  absence  of  any  weapon  when  the  trouble 
began ;  the  nature  of  the  weapon  used,  and  the  confusion  in  the 
minds  of  the  eye  witnesses  as  to  what  actually  took  place,  are 
important  facts  to  be  borne  in  mind  in  reviewing  this  case. 
The  evidence  warranted  the  jury  in  convicting  the  defendant 
of  murder  in  the  first  degree,  as  there  was  some  time  for 
deliberation ;  still,  the  facts  already  mentioned  leave  that 
essential  feature  without  the  support  that  it  might  have  had  if 
the  witnesses  and  participants  had  been  persons  of  a  different 
character  and  in  a  different  condition.  While  the  defendant 
was  the  aggressor  when  he  sprang  toward  George  and  struck 
at  him,  there  is  no  evidence  that  he  then  struck  with  a  weapon 
or  with  anything  except  his  fist.  The  blow  was  promptly 
returned  by  George,  who  knocked  the  defendant  against  the 
door,  and  from  that  instant  until  the  end  of  the  affray  the 
time  was  very  short.  While  it  w^as  long  enough  for  sufficient 
deliberation  to  stamp  the  crime  as  murder  in  the  first  degree, 
it  does  not  follow  that  because  there  was  time  enough  to 
deliberate  there  was  in  fact  deliberation.  The  two  drunken 
men  exchanged  blows,  the  defendant  striking  first,  but  the 
blow  of  the  other  man  being  the  most  effective.  Up  to  this 
time  there  was  no  opportunity  for  the  defendant  to  get  hold 
of  the  knife,  yet  almost  instantly  he  was  plunging  it  into  the 
side  of  his  victim.  Whether  he  snatched  it  from  the  shelf  or 
from  the  hand  of  George,  who  had  had  an  opportunity  to  get 
it,  cannot  with  certainty  be  told.  W^hether  it  was  open  or 
shut  when  his  hand  first  clasped  it,  is  not  known.  Whether 
the  fatal  wound  was  the  first  or  the  last  inflicted  is  not  dis- 
closed. The  solution  of  these  questions  would  reflect  much 
light  upon  the  fundamental  question  of  deliberation,  yet  they 
cannot  be  solved  from  the  evidence  before  us.  If  it  appears 
that  a  man  charged  with  murder  in  the  first  degree,  armed 
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himself  with  a  deadly  weapon  before  making  the  fatal  assault, 
it  points  strongly  toward  "a  deliberate  and  premeditated 
design  to  effect  the  death  of  the  person  killed  ; "  but  it  is  quite 
different  if  he  first  makes  an  assault  with  his  fist,  and  during 
the  struggle  that  follows  seizes  a  weapon  ready  to  his  hand 
and  at  once  inflicts  a  mortal  wound  with  it,  for  both  the  short- 
ness of  the  time  and  the  excitement  of  the  occasion  make  it 
much  less  probable  tliat  he  acted  with  deliberation  as  it  is 
known  in  the  criminal  law.  Still,  previous  threats  and  sub- 
sequent declarations  as  to  his  intention  have  an  important 
bearing  upon  what  was  passing  through  his  mind  just  before 
he  inflicted  the  fatal  injury.  As  there  was  a  conflict  in  the 
evidence  and  opposing  inferences  might  be  drawn  from  the 
facts,  we  do  not  feel  warranted  in  setting  aside  the  verdict  of 
the  jury  for  error  of  fact ;  and  we  proceed  to  consider  the 
alleged  errors  of  law. 

Mrs.  Webb,  during  her  cross-examination,  testified  that  she 
tliought  the  shirt  worn  by  tl)e  defendant  was  badly  torn  on 
the  occasion  in  question  ;  that  she  had  recently  washed  it,  and 
it  was  not  then  torn ;  that  she  saw  him  wearing  it  during  the 
evening  and  didn't  see  that  it  was  torn,  but  after  the  affray 
she  observed  that  both  sleeves  were  torn,  and  that  the  shirt 
was  torn  in  other  places,  including  the  side  and  under  the 
arms.  She  was  then  asked  by  the  defendant's  counsel,  "  You 
know  it  was  torn  right  there  in  that  quarrel  in  that  fight  ? 
A.  I  think  most  of  it  was  torn  in  that  way.  Q.  Did  you  see 
this  man  George  after  he  had  struck  Corey  ?  Did  you  see 
where  he  grabbed  him,  whether  by  the  sleeves  or  by  the 
bosom  ?  [Objected  to ;  objection  sustained.]  "  But  the  wit- 
ness answered,  "  I  didn't  notice.  Q.  Did  you  observe  ?  A.  No, 
sir.  [Objected  to  as  incompetent  and  immaterial ;  objection 
sustained.]  Q.  Did  you  observe  whether  he  grabbed  him  or 
not?  A.  No,  sir;  I  didn't.  Q.  You  didn't  observe?  A. 
No,  sir.  *  *  *  Q.  You  didn't  observe  just  whether  Mr. 
Corey  grappled  onto  a  hold  of  this  man,  you  didn't  observe, 
did  you?  A.  No,  sir.  *  *  *  Q.  You  say  you  didn't 
observe  whether  he  grabbed  him  or  not  ?     [Objected  to.]     A. 
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No,  sir ;  I  didn't."  The  court  then  remarked  to  counsel,  "  If 
you  are  simply  talking  loud  to  drown  it,  slie  certainly  said  that 
he  didn't  grab  him  at  all, "  and,  turning  to  the  witness,  asked, 
"  How  do  you  understand  it  ? "  and  she  answered,  "  He  asked 
if  I  knew  whether  he  grabbed  or  not."  The  court  then,  turn- 
ing to  the  jury,  asked,  "  Did  you  hear  her  say  that  he  didn't 
grab  him  at  all ;  did  you  hear  that,  any  of  you  ? "  and  a  juror 
answered,  "  I  heard  that." 

Upon  being  further  cross-examined,  the  witness  testified 
that  she  saw  George  strike  the  defendant  and  knock  him  back 
against  the  door  or  against  the  west  side  of  the  house,  and  sub- 
sequently she  was  asked,  "  Now,  did  somebody  suggest  to  you 
that  you  keep  back  this  idea  that  George  struck  Corey,  and 
that  before  the  former  trial,  that  you  not  tell  of  that?    A.  No, 
1  think  I  told  it  here,  didn't  I  ?     Q.  Didn't  some  one  tell  you 
that  you  could  keep  that  back ;  that  is  the  fact  about  it,  isn't 
it,  Mrs.  Webb  ?    A.  I  believe  there  was  a  person  said  I  wasn't 
obliged  to  swear  to  U^at  unless  I  had  a  mind  to,  if  it  wasn't 
called  for.     Q.  That  was  before  you  was  sworn  the  other 
time,  was  it  ?     A.  When  I  was  down  to  the  house.     Q.  Did 
yon   keep  it  back  on  the  former  trial?     A.  I  don't  know 
whether  I  swore  to  it  at  that  time  or  not.     I  am  swearing  to 
it  now.     Q.  Don't  you  know  that  you  kept  it  back  the  other 
time  and  didn't  tell  it :  don't  you  know  you  did  ?     A.  Yes. 
Q.  You  did  it  on  that  advice  ?     A.  He  said  if  it  wasn't  called 
for  1  should't  mention  it.     The  Court :  What  was  it,  about  his 
throwing  up  and  pushing  the  Indian  back  against  the  door  ? 
Q.  Pushing  him  and  striking  him?    A.  Striking  him.     Q.  You 
kept  it  back  the  other  time  ?     A.  I  believe  I  did  ;  I  don't 
know  whether  I  did  or  not."    Thereupon  the  court,  addressing 
one  of  the  counsel  for  the  defendant,  said,  "  Do  you  say,  Mr. 
Briggs,  that  she  kept  it  back  entirely  ?     I  undei'stand  that  the 
minutes  show,  and  my  recollection  would  be,  that  she  did  swear 
that  George  struck  him  ? "     Shortly  afterward  the  court  again 
interposed  and  said  :  "  The  court  has  taken  the  position  that 
she  did  swear  to  it  upon  the  other  trial.     I  think  she  is  mis- 
taken about  it ;  I  think  she  is  mistaken  about  her  swearing 
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to  it;  I  am  not  going  to  spend  any  time  to  hunt  up  that 
testimony  ;  it  is  my  recollection  of  it,  and  it  is  about  enough 
of  it  for  just  this  time."  Except  as  stated,  it  did  not  appear 
either  by  the  minutes  or  in  any  other  way  that  the  witness  so 
testified  upon  the  first  trial. 

Thus  upon  two  occasionc  the  learned  justice  presiding  inad- 
vertently stated  his  own  recollection  as  to  a  material  fact,  and 
was  mistaken  both  times.  On  the  first  occasion  the  judge 
stated  that  the  witness  had  sworn  one  way,  when  she  had,  in 
fact,  sworn  another.  Whether  George  grabbed  the  defendant 
after  knocking  him  against  the  door  just  before  the  stabbing 
took  place,  was  important  upon  the  questiori  of  deliberation, 
as  it  tended  to  show  a  struggle  and  a  fight.  There  is  a  marked 
difference  between  stating  that  George  did  not  grab  the  defend- 
ant at  all  and  that  the  witness  did  not  see  whether  he  grabbed 
him  or  not,  for  the  former,  if  the  witness  was  to  be  believed, 
took  the  element  of  a  fight  out  of  the  case  to  a  great  extent. 
The  witness  had  repeatedly  testified  that  she  did  not  notice 
whether  George  grabbed  the  defendant  or  not,  and  she  did 
not  at  any  time  testify  that  George  did  not  grab  him  at  all, 
yet  the  justice,  with  all  the  weight  of  his  high  character  and 
impartial  position,  declared  that  her  testimony  was  that  "  he 
didn't  grab  him  at  all."  Upon  appealing  to  the  jury  for  con- 
firmation, one  of  them  stated,  in  substance,  that  he  heard  the 
witness  testify  that  George  didn't  grab  the  defendant  at  all. 
According  to  the  record  before  us,  both  court  and  juror  were 
mistaken,  and  it  is  not  probable  that  any  one  of  the  other 
eleven  jurors,  under  the  circumstances,  would  think  that  the 
evidence  of  the  witness  was  other  than  as  the  court  and  the 
twelfth  juror  had  stated  it.  It  was  an  unintentional  but  actual 
perversion  of  the  witness'  testimony  under  circumstances  cal- 
culated to  help  the  People  and  hurt  the  defendant.  The 
torn  shirt  indicated  that  George  had  seized  the  defendant,  but 
the  witness  was  in  effect  made  to  say  that  this  did  not  take 
place. 

On  the  second  occasion,  when  an  erroneous  statement  from 
the  bench  went  before  the  jury  as  evidence,  the  witness  had 

44  • 
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virtually  admitted  that  she  was  guilty  of  suppressing  evidence 
on  the  former  trial.  This  reflected  on  her  candor  if  she  was 
correct,  but  not  if  the  court  was  correct.  Ilis  statement  tended 
to  relieve  an  important  witness  of  a  serious  imputation  affect- 
ing her  credibility.  It  was  not  proper  for  the  court  to  tell 
the  jury  what  the  witness  had  sworn  to  upon  the  previous 
trial  when  there  was  no  evidence  that  she  had  so  sworn.  Such 
a  statement  to  the  jury  should  be  made  only  by  a  sworn  wit- 
ness. The  trial  judge  had  no  right  to  state  his  recollection  of 
what  the  witness  had  sworn  to  upon  the  former  trial,  for  it 
was  not  legal  evidence  of  the  fact.  The  statement  of  the  court 
not  only  took  the  place  of  the  testimony  of  the  witness,  but  it 
was  directly  the  reverse  of  what  the  witness  had  in  fact  testi- 
fied to.  It  went  to  the  jury  without  the  sanction  of  an  oath, 
yet  came  through  such  a  channel  as  to  have  more  effect  than 
the  statement  of  almost  any  witness  under  oath.  It  was,  to  a 
certain  extent,  a  certificate  of  good  character  to  a  leading  wit- 
ness who  had  shown  that  she  did  not  deserve  it.  A  news- 
paper paragraph  would  have  been  equally  competent  and  less 
dangerous. 

We  have  recently  held  that,  even  on  the  trial  of  a  civil 
action,  a  statement  by  the  trial  judge,  made  to  the  jury,  of 
his  personal  recollection  of  what  occurred  at  a  previous  trial 
in  respect  to  a  material  fact,  was  reversible  error,  and  that  it 
was  not  cured  by  instructing  the  jury  to  dismiss  the  statement 
from  their  minds.  (Brooks  v.  Rochester  Railway  Co,^  156 
N.  Y.  24:4,  252.)  We  repeat  with  greater  emphasis  in  this 
action,  because  it  involves  life  and  death,  the  following  lan- 
guage used  by  Judge  O'Brien  in  that  case,  which  involved 
only  a  right  of  property,  viz. :  "  It  will  not  detract  in  any 
degree  from  the  high  character  of  the  learned  judge  to  say  that 
he  did  not  at  the  moment  fully  appreciate  the  importance  of 
his  remarks,  or  the  probable  influence  which  would  be  given 
to  them  by  the  jury.  He  was  about  to  submit  to  them  a  dis- 
puted question  of  fact  upon  the  evidence,  and  he  virtually 
threw  into  the  scale  against  the  defendant  all  the  weight  of 
his  impartial  position  and  unbiased  recollection  upon  that  very 


1898.]  People  v.  Corey.  347 

N.  Y.  Rep.]  OpiDioD  of  the  Court,  per  Vakn,  J. 

question.  There  was  no  longer  any  chance  for  the  defendant 
to  succeed,  at  least  upon  that  issue." 

We  think  that  the  statements  inadvertently  made  in  the 
hurry  of  this  long  trial  by  the  learned  justice  below  are  pre- 
sumed to  have  been  injurious  to  the  defendant.  AVhether 
they  in  fact  changed  the  result  or  not,  we  cannot  say  judicially 
that  they  did  not  affect  it.  He  had  the  right  to  have  none 
but  legal  evidence  received  against  him,  yet  illegal  evidence 
was  received  of  a  character  so  material  and  important  that 
we  cannot  say  to  what  extent  it  may  have  influenced  the  ver- 
dict. Under  all  the  circumstances,  and  especially  in  view  of 
the  somewhat  close  question  of  fact  on  the  subject  of  delib- 
eration, we  think  these  errors,  although  not  excepted  to,  are 
0  too  serious  to  be  disregarded. 

The  ante-mortem  statement  of  the  deceased,  made  four  days 
before  he  died,  was  read  in  evidence  on  behalf  of  the  People, 
in  which  he  declared,  in  substance,  that  the  defendant  attacked 
him  without  provocation  or  excuse,  and  inflicted  the  wounds 
in  question  upon  him.  The  defendant's  counsel  objected  to 
this  evidence  as  incompetent,  improper  and  hearsay,  and  they 
now  urge  that  dying  declarations,  although  competent  at  com- 
mon law,  are  no  longer  competent,  because  the  Code  of  Crim- 
inal Procedure,  in  prescribing  the  rights  of  a  defendant  in  a 
criminal  action,  provides  that  he  is  entitled  "  to  be  confronted 
with  the  witnesses  against  him  in  the  presence  of  the  court," 
except  in  certain  cases  not  now  material.  (Code  Crim.  Pro. 
§  8,  par.  3.)  We  do  not  think  the  legislature  intended  to 
abolish  the  rule  governing  the  admission  of  dying  declara- 
tions, and  such  certainly  has  not  been  the  understanding  of 
the  profession  or  the  courts.  We  are  not  aware  that  this 
question  has  ever  been  raised  before  in  this  state,  and  yet  the 
Criminal  Code  has  been  in  force  for  nearly  twenty  years,  and 
the  Revised  Statutes,  which  contain  a  similar  provision,  for 
nearly  seventy  years.  (1  R.  S.  94,  §  14.)  The  right  of  the 
accused  to  be  confronted  with  the  witnesses  against  him  has 
always  been  a  part  of  the  Bill  of  Rights,  and  yet  dying 
declarations  have  been  received  in  evidence  for  time  out  of 
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mind.  The  legislature  doubtless  intended  to  confer  upon  a 
defendant  in  a  criminal  action  the  right  to  be  confronted  with 
any  living  witness  against  him.  It  is  upon  this  ground  that 
the  objection  to  the  introduction  of  such  declarations  in  evi- 
dence against  a  defendant,  based  on  his  constitutional  right  to 
be  confronted  with  the  witnesses  against  him,  has  been  uni- 
formly overruled  in  those  jurisdictions  where  such  constitu- 
tional provisions  are  in  force.  It  is  invariably  held  that  the 
deceased  is  not  a  witness  within  the  meaning  of  such  a  pro- 
vision or  of  the  Bill  of  Rights,  and  that  it  is  sufficient  if  the 
defendant  is  confronted  with  the  witness  who  testifies  to  the 
declaration..  {Mattox  v.  U.  S.^  156  U.  S.  237,  240 ;  Brown 
V.  Commonwealth^  73  Penn.  St.  321,  326;  CampbeU  v.  State, 
11  Ga.  353;  People  v.  OUnn^  10  Cal.  32;  State  v.  Diokin% 
son,  41  Wis.  299,  302 ;  Bobbins  v.  State,  8  Ohio  St.  131 ; 
1  Bishop's  Grim.  Pro.  §  1208;  Greenleafs  Ev.  §  156; 
1  McClain  on  Grim.  Law,  §  425.) 

The  court,  in  its  charge  to  the  jury  upon  the  subject  of 
dying  declarations,  said  to  them  that  "  it  is  the  experience  of 
mankind  that  the  premonitions  of  immediate  death,  from 
which  there  is  no  hope  of  recovery,  is  always  sufficient  to 
influence  persons  so  situated  to  speak  the  truth."  The  court 
cautioned  the  jury  not  to  give  as  much  weight  to  such  evi- 
dence as  if  the  same  statement  had  been  testified  to  by  the 
deceased  when  in  health  and  subject  to  cross-examination. 
He  also  left  it  to  them  to  decide  whether  the  deceased  was 
without  hope  of  recov.ery  when  he  made  the  declarations,  and 
told  them  that  such  declarations  were  to  be  taken  with  great 
caution,  as  they  might  be  misunderstood  or  might  have  been 
made  in  response  to  suggestive  questions.  The  instruction, 
however,  above  quoted  was  left  substantially  unchanged. 

In  Peopl-e  v.  Kraft  (91  Hun,  474,  476;  affirmed,  148  N. 
Y.  631)  it  was  said  by  the  Supreme  Gourt  that  "it  is  not  the 
experience  of  mankind  that  the  apprehension  of  immediate 
death,  from  which  there  is  no  hope  of  escape,  is  always  suffi- 
cient to  induce  persons  so  situated  to  speak  the  truth.  Crim- 
inals convicted  on  the  most  convincing  evidence  often  assert 
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their  innocence  while  standing  face  to  face  with  their  execu- 
tioners." We  held  in  that  case  that  it  was  reversible  error  to 
charge  the  jury  that  a  dying  declaration  should  be  "given  all 
the  sanction  of  evidence  which  the  law  can  give  to  evidence." 

Dying  declarations  are  received  from  necessity,  in  order  to 
prevent  a  failure  of  justice,  upon  the  theory  that  the  belief 
of  impending  death  is  equivalent  to  an  oath.  The  rule  as  we 
understand  it  goes  no  farther.  The  fear  of  punishment  by 
the  law  for  perjury  furnishes  no  safeguard  that  the  declarant 
will  speak  the  truth,  and  hence  such  evidence  has  no  sanction 
except  a  belief  in  responsibility  after  death.  All  men,  how- 
ever, do  not  entertain  that  belief.  Moreover,  as  was  pointed 
out  by  Judge  Gray  in  People  v.  Kraft  {8upra\  the  power  of 
cross-examination,  which  is  wholly  wanting,  is  quite  as  essen- 
tial in  the  process  of  eliciting  the  truth  as  the  obligation  of  an 
oath.  We  recently  reversed  a  jiidgment  of  death  in  a  case  in 
which  the  dying  declaration  of  the  deceased  seemed  utterly 
unreliable.  {People  v.  Carhone  156  N.  Y.  413,  415.)  Courts 
of  high  standing  have  held  that  an  instruction  that  dying 
declarations  are  to  receive  as  much  credit  as  testimony  given 
under  oath  in  open  court  is  erroneous.  {State  v.  Vansanty  80 
Mo.  67,  77 ;  State  v.  Mathes^  90  Mo.  571,  573 ;  Lambeth  v. 
State^  23  Miss.  322,  359.)  It  has  happened  that  a  dying  decla- 
ration accusing  the  defendant  made  one  day  was  contradicted 
by  another  dying  declaration  of  the  same  person  made  on  a 
subsequent  day,  stating  that  the  defendant  "  did  not  do  it." 
{Moore  v.  State,  12  Ala.  764 ;  46  Am.  Dec.  276.)  So  dying 
declarations  have  been  shown  to  be  positively  untrue.  (  White 
V.  Stat^^  30  Tex.  App.  652.)  The  elementary  writers  upon 
the  subject  dwell  upon  the  infirmities  of  this  kind  of  evidence, 
and  all  authorities  agree  that  the  credibility  of  the  declaration 
is  wholly  for  the  jury.  (Underbill  on  Criminal  Evidence, 
§  110;  3  Rice  on  Evidence,  336;  Roscoe's  Criminal  Evi- 
dence, 35.) 

The  learned  trial  judge  virtually  told  the  jury  that  if  the 
deceased  had  no  hope  of  recovery  when  he  made  the  declara- 
tion, and  was  correctly  reported,  according  to  the  experience 
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of  mankind  he  spoke  the  truth.  It  is  true  that  he  directed 
them  to  consider  the  evidence  wluch  tended  to  corroborate  or 
contradict  the  statement  made,  and  left  it  to  them  to  say 
whether  in  fact  the  statement  was  true  or  not,  and  whether 
the  general  proposition  laid  down  was  correct  or  not  in  the 
case  in  hand.  In  other  words,  he  allowed  the  jury  to  find  that 
in  this  particular  instance  the  deceased  did  not  speak  the 
truth  notwithstanding  the  circumstances  surrounding  him  had 
always  been  found  sufficient  to  influence  other  persons  so  situ- 
ated to  speak  the  truth.  This  was  equivalent  to  saying  that 
if  they  should  find  this  dying  declaration  untrue  it  would  be 
the  first  instance  on  record,  yet  they  might  so  find  if  they  saw 
fit.  We  think  that  the  main  proposition  laid  down  by  the 
court  upon  the  subject,  even  when  considered  with  what  pre- 
ceded and  followed  it,  was  erroneous  and  tended  to  injure  the 
defendant. 

Evidence  was  given  in  behalf  of  the  defendant  tending  to 
show  that  Orson  Webb,  during  his  attendance  as  a  witness  for 
the  People,  had  stated  that  he  was  going  to  swear  the  defend- 
ant to  hell ;  that  a  bystander  said,  "  that  is  a  pretty  hard  say- 
ing for  the  main  witness  in  the  case  for  the  People,"  and  that 
Webb  replied,  "  I  am  going  to  do  it  anyway."  Webb,  in  a 
guarded  manner,  denied  this.  The  court  was  asked  to  charge 
the  jury  that  they  had  the  right  to  take  this  declaration  into 
account  in  passing  upoti  the  weight  of  Webb's  evidence,  but 
the  court  replied,  "  I  have  called  their  attention  to  every  fact 
that  they  have  a  right  to  take  into  consideration  whatever  he 
said  on  the  subject  connected  with  the  trial."  In  fact  the 
court  had  not  in  any  way  called  the  attention  of  the  jury  to 
the  subject  of  the  threat  made  by  Webb.  He  had,  however, 
directed  their  attention  to  the  evidence  tending  to  impeach 
and  sustain  the  character  of  Webb,  and  among  other  things 
had  said  to  them :  "  Now,  of  course,  it  is  true  that  while  it  is 
not  always  safe,  still  it  is  true  that  there  are  men  who  will  engage 
in  the  commission  of  petty  crimes,  and  yet  you  may  rely  upon 
their  testimony  when  that  testimony  is  disconnected  with  any 
crime  of  which  they  are  guilty  or  with  which  they  are  charged, 
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and  you  have  tho  right  to  take  into  consideration  all  the  evi- 
dence which  was  given  by  the  witness  Stimson,  who  swears 
that  this  man's  credit  is  such  that  he  is  fairly  entitled  to  con- 
sideration. You  have  a  right  to  take  into  consideration  that 
M^hen  he  was  arrested  for  taking  cucumbers  from  some  place, 
where  it  is  claimed,  that  he  had  had  the  man  arrested  for  sell- 
ing liquor  to  a  minor,  when  he  went  before  the  magistrate  he 
confessed  his  guilt  and  that  he  was  convicted.  Now  is  such  a 
man  as  that  liable  to  tell  the  truth  ?  Do  you  believe  what  he 
says  ?  Gentlemen,  you  have  a  right  to  take  into  consideration 
the  evidence  of  the  balance  of  the  Webb  family  as  to  this  trans- 
action there  at  the  house,  and  see  whether  they  corroborate  the 
testimony  which  he  has  given  ;  if  he  is  fully  corroborated,  you 
have  the  right  to  take  that  into  consideration  for  the  purpose  of 
seeing  whether  he  is  worthy  of  belief.  Gentlemen,  you  liave 
the  right,  and  it  is  your  duty,  to  take  into  consideration  the 
character  and  standing  and  intelligence  and  respectability  of 
all  the  witnesses  in  the  case,  from  the  highest  to  the  lowest." 

While  the  court  thus  submitted  to  the  jury  the  credibility 
of  Webb  in  a  general  way,  he  did  not  mention  the  threat, 
which  was  of  great  importance  because  it  indicated  a  strong 
bias  against  the  defendant.  In  response  to  the  request  made, 
he  did  not  decline  to  charge  further  upon  the  subject  than  he 
had  already  charged,  but  virtually  stated  that  he  had  called 
the  attention  af  the  jury  to  every  fact  that  they  had  a  right  to 
take  into  consideration  as  affecting  Webb's  credibility.  This, 
we  think,  was  error,  because  the  jury  clearly  had  a  right  to 
take  the  threat  into  account  and  should  have  been  permitted 
to  do  so. 

It  is  true  that  none  of  these  errors  was  challenged  by  an 
exception,  but  under  the  humane  statute  governing  our  powers 
in  capital  cases,  an  exception  does  not  stand  between  life  and 
death.  We  are  authorized  to  order  a  new  trial  when  we  are 
satisfied  that  the  verdict  was  against  the  weight  of  evidence,  or 
against  law,  or  that  justice  requires  a  new  trial,  even  if  no 
exception  was  taken  in  the  court  below.  (Code  Cr.  Pro. 
§  528 ;  People  v.  Barheri,  149  N.  Y.  256,  278 ;  PeopU  v. 
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Zeonardij  143  N.  Y.  360,  367.)  While  we  are  required  to 
give  judgment  without  regard  to  technical  errors  or  defects 
whicli  do  not  affect  the  substantial  rights  of  the  parties,  we 
cannot  say  in  this  case  that  the  errors  were  technical  or  that 
the  defects  did  not  aflfect  a  substantial  right  of  the  defendant. 
(Id.  §  542.)  The  great  power  intrusted  to  us  of  reversing 
without  an  exception  should  be  cautiously  exercised,  but  it 
was  given  to  be  used,  and  it  should  be  used,  whenever  we  are 
satisfied  from  the  record  that  justice  requires  a  new  trial.  In 
the  interest  of  the  People  as  well  as  the  defendant  it  should 
be  exercised  when  the  question  of  fact  as  to  guilt,  or  the  degree 
of  guilt,  is  close  and  there  is  a  reasonable  probability  that  the 
error  affected  the  result.  A  multitude  of  rulings,  made  with- 
out much  chance  for  reflection  during  a  protracted  and  closely- 
contested  trial,  is  apt  to  result,  and  perhaps  of  necessity  must 
result,  in  some  errors  of  law,  but  when  the  percentage  is  so 
small  that  another  trial  would  not  be  apt  to  reduce  it  a  new 
trial  should  not  be  ordered  unless  upon  the  facts.  AVhen, 
however,  the  errors,  even  if  not  excepted  to,  are  so  grave  and 
numerous  as  to  satisfy  the  court  that  the  defendant  has  not 
had  a  fair  trial,  under  all  the  circumstances,  the  verdict  should 
be  set  aside.  Without  further  discussion  we  close  our  review 
in  the  words  of  Judge  Martin,  used  in  rendering  judgment 
on  the  former  appeal  in  this  action  :  "  After  carefully  examin- 
ing and  considering  the  evidence,  the  rulings  and  the  charge 
contained  in  the  record  before  us,  we  have  become  satisfied 
that  justice  requires  us  to  grant  the  defendant  a  new  trial  in 
this  action.  In  reaching  this  conclusion,  we  have  not  been 
wholly  controlled  by  any  one  of  the  questions  discussed,  but 
upon  a  consideration  of  them  all  we  have  been  led  irresistibly 
to  the  conclusion  that  in  the  furtherance  of  justice  a  new  trial 
should  be  granted." 

The  judgment  should  be  reversed  and  a  new  trial  ordered. 

Haioht,  J.  (dissenting).  There  is  really  no  dispute  about 
the  main  and  controlling  facts  in  this  case.  Whatever  con- 
flict exists  pertains  to  minor  details  which  could  not  and  ought 
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not  to  change  the  result.  Suppose  George  did  catch  hold  of 
the  defendant's  shirt  and  tear  it  while  receiving  the  stabs 
which  caused  his  death,  under  the  evidence,  it  could  have 
occurred  at  no  other  time.  I  fail  to  see  how  this  fact,  if  such 
it  be,  tends  to  relieve  the  defendant,  or  to  show  an  absence  on 
his  part  of  motive  and  deliberation.  His  declarations  before 
the  act  and  his  written  statements  afterwards  show  quite  con- 
clusively what  his  motive  and  intentions  were. 

If  this  case  was  involved  in  any  doubt,  I  should  heartily 
join  with  my  associates  in  the  exercise  of  a  discretion  to  award 
a  new  trial.  But  viewing  the  case  as  one  in  which  the  essen- 
tial and  controlling  facts  are  without  dispute,  I  think  we 
should  disregard  the  technical  errors  and  defects  pointed  out 
and  affirm  the  judgment. 

Vann,  J.,  reads  for  reversal  of  judgment  and  granting  new 
trial ;  Parker,  Ch.  J.,  O'Brien,  Bartletp  and  Martin,  JJ., 
concur ;  Haioht,  J.,  reads  for  affirmance  of  judgment,  and 
Gray,  J.,  votes  for  affirmance. 

Judgment  reversed  and  new  trial  granted. 


Peter  De  Witt,  Eespondent,  v.  Agricultural  Insurance 
Company  of  Watertown,  N.  Y.,  Appellant. 

1.  Fire  Insurance  —  Several  Insurances  on  Same  Property. 
Neither  the  policy  of  the  law  nor  contracts  of  insurance  forbid,  but  on  the 
contrary  permit,  as  many  several  insurances  upon  the  same  property  as 
there  are  separate  interests. 

2.  Indorsement  on  Policy  without  NoTieE  to  Owner.  The  insur- 
ance company  and  a  mortgagee  having  a  right  to  payment  under  a  policy 
to  the  extent  of  his  mortgage  interest  cannot,  by  indorsement  on  the  policy 
without  notice  to  the  owner  of  the  premises  and  of  the  policy,  deprive 
him  of  his  rights  under  the  policy. 

8.  Contract -Purchaser  o¥  Premises  not  Made  Owner  by  Indorse- 
ment ON  Policy.  A  contract-purchaser  of  premises,  in  possession  before 
performance  of,  or  transfer  of  title  under,  his  contract,  is  not  made  the 
owner  of  the  premises  or  of  a  policy  thereon  belonging  to  the  owner- 
vendor,  by  the  making  of  an  indorsement  on  the  policy  by  the  company, 
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at  the  instance  of  a  mortgagee,  without  notice  to  either  the  owner  or  the 
purchaser,  mistakenly  recognizing  the  purchaser  as  owner. 

4.  Policy  not  Avoided  on  Ground  op  Double  Insurance  or  Mis- 
statement OF  Interest.  Such  inoperative  indorsement  of  recognition 
of  the  contract-purchaser  as  owner  does  not  avoid  the  policy  as  for  a 
breach  of  the  provision  against  additional  insurance,  on  the  ground  that  he 
bad  taken  out  a  policy  in  another  company  oh  his  interest  in  the  premises 
before  transfer  of  the  fee  under  his  contract,  and  does  not,  either  on  that 
ground  or  on  the  ground  that  the  indorsement  did  not  truly  state  his 
interest,  prevent  a  recovery  upon  the  indorsed  policy  by  his  assignee, 
where  it  has  been  duly  transferred  to  the  contract-purchaser  on  his  acquir- 
ing title  to  the  property  on  performance  of  his  contract,  after  the  destruc- 
tion of  the  premises  by  fire. 

5.  Waiver  of  Objection  to  Maker  of  Proofs  of  Loss.  The  objec- 
tion that  the  contract-purchaser  of  the  premises,  by  whom  the  proofs  of 
loss  were  made,  was  not  the  insured,  within  the  provision  of  the  policy 
requiring  proofs  of  loss  to  be  made  by  **  the  insured,"  does  not  prevent  a 
recovery  on  such  indorsed  policy,  where  the  company,  with  knowledge  of 
the  circumstances,  accepted  and  retained  the  proofs  of  loss  until  after  the 
trial  had  begun. 

De  Witt  V.  AgncuXtural  Ins.  0?.,  89  Hun,  239,  affirmed. 

(Argued  October  20,  1898;  decided  November  29,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Terra  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  12,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

This  action  was  brought  upon  a  policy  of  fire  insurance 
issued  by  the  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  H,  Sawyer  for  appellant.  The  policy,  upon  the  making 
of  the  indorsement  of  December27, 1892,  recognizing  George 
E.  Nichols  as  owner  of  the  policy  and  the  property  mentioned 
as  insured  thereunder,  became  void  by  reason  'of  the  condition 
of  the  policy  prohibiting  other  insurance  without  consent  of 
the  company.  (Short  v.  II.  Ins.  Co.^  90  N.  Y.  16,  19  ;  Mdck 
V.  E.  G.  Ins.  Co.^  106  N.  Y.  565 ;  Sanders  v.  Cooper^  115 
N.  Y.  279;  Allen  v.  G.  A.  Ins.  Co.,  123  N.  Y.  6.)  The 
interest  in  the  property  covered  by  the  policy  of  insurance 
issued  by  the  defendant  is  the  same  interest  precisely  as  that 


1898.]  De  Wirr  v.  Agricultural  Ins.  Co.  355 

N.  Y.  Rep.]  Points  of  counsel. 

covered  by  the  policy  of  insurance  issued  by  the  Liverpool  and 
London  and  Globe  Insurance  Company,  and  that  policy  is 
other  insurance  within  the  meaning  of  the  defendant's  policy. 
{Grosvenar  v.  A,  F.  Ins.  Co,^  17  K  Y.  391 ;  BidweU  v.  N. 
W.  Ins.  Co,,  19  N.  Y.  179  ;  Perry  v.  Z.  Ins,  Co.,  61  N.  Y.  214 ; 
Weed  V.  Z.  <&  Z.  F.  Ins.  Co.,  116  N.  Y.  1 12 ;  Moore  v.  H.  Ins. 
Co.,  141  K  Y.  219,  223  ;  Carpenter  v.  P.  W.  Ins.  Co.,  15 
Pet.  495  ;  E.  F.  Ins.  Co.  v.  R.  Ins.  Co.,  55  N.  Y.  359  ;  Foster 
V.  Van  Heed,  70  N.  Y.  24 ;  Van  Alstyne  v.  ^tna  Ins.  Co., 
14  Hun,  360  ;  Mussey  v.  A.  M.  Ins.  Co.,  14  [N.  Y.  79.)  The 
plaintiff  cannot  recover  in  this  action  because  the  interest  of 
the  insured  in  the  property  at  the  time  of  the  fire  was  not 
truly  stated  in  the  policy,  and  was  not  unconditional  and  sole 
ownership  thereof.  {Lasher  v.  St.  J.,  F.  &  M.  Ins.  Co.,  86 
N.  Y.  423 ;  Weed  v.  Z.  &  Z.  F.  Ins.  Co.,  116  N.  Y.  106 ; 
Lasher  v.  N.  W.  N.  Ins.  Co.,  18  Hun,  98 ;  Rohrhach  v»  G. 
F.  Ins.  Co.,  62  N.  Y.  47,  61.)  If  George  E.  Nichols  was  not 
at  the  time  of  the  fire  the  insured  referred  to  in  the  policy  of 
insurance,  then  no  notice  of  the  loss  and  no  proofs  of  loss,  as 
required  by  the  policy,  were  ever  made  or  served  upon  the 
defendant.  {Quintan  v.  P.  W.  Ins.  Co.,  133  N.  Y.  356,  362  ; 
Moore  v.  II.  F.  Ins.  Co.,  141  N.  Y.  219 ;  In7nan  v.  W.  F 
Ins.  Co.,  12  Wend.  460  ;  Whitehurst  v.  N.  C  Ins.  Co.,  7 
Jones  [Law],  433  ;  Edwards  v.  Z.  Ins.  Co.,  75  Penn.  St.  378 ; 
Trash  v.  S.  F.  Ins.  Co.,  29  Penn.  St.  198 ;  R.  Ins.  Co.  v. 
Burwell,  44  Ind.  460 ;  N.  Y.  C.  Ins.  Co.  v.  N.  P.  Ins.  Co., 
20  Barb.  468.) 

Theron  G.  Strong  for  respondeat.  The  indorsement  of 
change  of  ownership  to  Nichols  was  due  to  a  plain  mistake 
of  Lockwood,  and  was  evidently  intended  to  protect  and  not 
destroy  Lockwood's  rights,  and  manifestly  was  not  intended 
and  should  not  be  permitted  to  change  the  rights  of  Smith 
and  Lockwood  under 'the  policy.  {Mead  v.  A.  F.  Ins.  Co., 
13  App.  Div.  476 ;  McMaster  v.  Prest.,  etc.,  Ins.  Co.  of  N. 
A.,  55  N.  Y.  222;  Rickerson  v.  //.  F.  Ins.  Co.,  149  N.  Y. 
307 ;  DarT<yw  v.  F.  F.  Socy.,  116  N.  Y.  537  ;  Baley  v.  H.  F 
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Ins.  Co.,  80  N.  Y.  23.)  Giving  the  indorsement  all  the  effect 
claimed  by  the  defendant,  there  was  no  breach  of  the  con- 
dition of  the  poHcy  which  provides  that  it  shall  be  void  "  if 
the  insured  now  has  or  shall  hereafter  make  or  procure  any 
other  contract  of  insurance,  whether  valid  or  not,  on  property 
covered  in  whole  or  in  part  by  this  poHcy."  {Boehm  v.  C.A. 
Ins.  Co.,  9  Minn.  529 ;  Baley  v.  II.  F.  Ins.  Co.,  80  N.  Y.  21 ; 
HoUy  V.  M.  L.  Lis.  Co.,  105  N.  Y.  437 ;  Walradt  v.  P.  Ins. 
Co.,  64  Hun,  129 ;  136  N.  Y.  375 ;  Eaight  v.  C.  Ins.  Co.,  92 
N.  Y.  61.)  Defendant's  policy  and  the  policy  issued  by  the 
Liverpool  and  London  and  Globe  Insurance  Company  covered 
distinct  and  separate  interests,  and,  therefore,  no  questions  of 
"  double  insurance,"  or  of  "  contribution  pro  rata^^  under  the 
conditions  of  defendant's  policy,  arise.  {Mead  v.  A.  F.  Ins. 
Co.,  13  App.  Div.  476;  McMaster  v.  Prest,etc.,Ins.  Co.  of 
N.  A.,  55  N.  Y.  222 ;  Eddy  v.  L.  Ass.  Corp.,  143  N.  Y.  311 ; 
Z.  Mfg.  Co.  V.  S.  F.  Ins.  Co.,  88  N.  Y.  691 ;  S.  F.  <&  M.  Ins. 
Co.  v.  Allen,  43  N,  Y.  389, 395, 396 ;  Ada?ns  v.  G.  Ins.  Co.,  9 
Hun,  46  ;  70  N.  Y.  166;  liobert  v.  T.  Ins.  Co.,  17  Wend. 
631;  Andrews  v.  P.  Ins.  Co.,  J8  L.  R.  [Ir.]  355;  Goudin 
V.  L.  Ass.  Corp.,  1  Burr,  489 ;  M.  S.  Ins.  Co.  v.  Ilone,  2  N. 
Y.  235.)  In  any  aspect  of  the  case,  there  was  no  breach  of 
the  condition  as  to  "unconditional  and  sole  ownership." 
{Walradt  v.  P.  Ins.  Co.,  64  Hun,  129;  136  N.  Y.  375; 
Ilaight  v.  C.  Ins.  Co.,  92  N.  Y.  51 ;  Pelton  v.  W.  F.  Ins. 
Co.,  77  N.  Y.  605 ;  Merrill  v.  A.  Its.  Co.,  73  N.  Y.  452.) 
The  suflBciency  and  regularity  of  the  proofs  of  loss  cannot 
be  questioned.  {Armstrong  v.  A.  Ins.  Co.,  130  N.  Y.  560  ; 
Quirdan  v.  P.  W.  Ins.  Co.,  133  N.  Y.  356  ;  Blossom  v.  Z.  F. 
Ins.  Co.,  64  N.  Y.  162.)  The  proofs  of  loss  furnished 
were,  and  were  treated  as,  an  exact  fulfillment  of  the  con- 
ditions of  the  policy  upon  the  basis  of  the  rights  and  obli- 
gations of  the  parties  as  declared  by  the  defendant  itself 
in  the  policy.  {Bomeyn  v.  Sickles,  108  N.  Y.  650;  Day 
v.  Town  of  New  Lots,  107  N.  Y.  148.)  Nor  can  defend- 
ant's claim  be  upheld,  that  it  effect  is  not  given  to  the 
indorsement   then   Nichols   was   not   the  "owner"  and   the 
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"  insured,"  and,  therefore,  the  proofs  were  not  properly  fur- 
nished in  Nichols'  name.  {Kemochan  v.  iV".  Y.  B.  F.  Ins. 
Co,^  17  N.  Y.  428 ;  McMaster  v.  Prest.^  etc,  Ins.  Co.  ofN.  A., 
55  N.  Y.  222 ;  Goodwin  v.  M.  M.  Z.  Ins.  Co.,  73  N.  Y.  492 ; 
Titus  V.  6.  F.  Ins.  Co.,  81  N.  Y.  410 ;  Brown  v.  H.  F.  Ins. 
Co.,  52  Hun,  260 ;  Bumstead  v.  D.  M.  Ins.  Co.,  12  N.  Y.  81 ; 
ONiel  V.  B.  F.  Ins.  Co.,  3  N.  Y.  122.) 

Parker,  Ch.  J.  The  defendant  insists  that  it  is  not  legally 
liable  to  the  plaintiff  under  the  policy  of  insurance  upon 
which  this  action  is  founded.  Its  claim  is  that  the  insured 
therein,  at  the  time  he  became  such,  had  another  policy  of 
insurance  covering  the  same  property,  and  hence  this  policy 
became  void  at  the  moment  the  indorsement  was  placed  upon 
it  declaring  George  E.  Kichols,  this  plaintiff's  assignor,  to  be 
the  owner  of  the  property  and  of  the  policy.  There  was  no 
attempt  on  the  part  of  Nichols,  or  of  any  of  the  other  parties 
having  to  do  with  either  of  the  policies,  at  any  stage  of  the 
transaction  with  which  they  were  connected,  to  defraud  the 
defendant  or  to  procure  double  insurance.  Indeed,  the  effect 
of  obtaining  the  insurance  complained  of  by  this  defendant 
has  been  because  of  the  payment  made  by  the  company  issu- 
ing the  policy  to  reduce  the  recovery  to  a  point  much  below 
what  it  would  have  been  had  such  insurance  not  been  obtained. 
Nichols  contracted  to  buy  the  land  upon  which  the  burned 
buildings  were  situated,  and  immediately  thereafter  entered 
into  possession  and  began  extensive  alterations  and  repairs 
upon  the  buildings,  and  he  took  out  a  policy  of  insurance  for 
$3,500  on  the  residence  and  §1,500  on  the  barns  in  the  Lon- 
don and  Liverpool  and  Globe  Insurance  Company.  This  was 
on  the  22d  of  December,  1892.  A  few  days  later,  and  on 
December  27th,  Hanford  Lockwood,  who  had  once  been  the 
owner  of  the  property,  but  then  was  a  mortgagee,  and  as  such 
the  payee  to  the  extent  of  his  mortgage  interest,  in  the  policy 
of  insurance  that  occasioned  this  action,  apparently  supposing 
that  Nichols,  plaintiff's  assignor,  had  become  vested  with  the 
fee  of  the  real  estate,  made  application  to  the  company  to 
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have  an  indorsement  put  upon  the  policy  acknowledging  and 
consenting  to  the  changed  ownership,  and  this  he  did  without 
consulting  Nichols  or  the  owner  of  the  policy,  who  was  also 
the  person  in  whom  the  fee  to  the  property  was  still  vested. 
Lockwood's  application  was  granted  and  the  company  indorsed 
on  the  policy  the  following:  "George  E.  Nichols  is  now 
recognized  as  owner  of  this  policy  and  the  property  men- 
tioned as  insured  hereinunder,  subject,  nevertheless,  to  all  the 
rules  and  conditions  of  this  policy,  none  of  which  is  hereby 
waived  or  avoided." 

The  appellant  contends  that  the  eflfect  of  this  indorsement 
was  to  make  Nichols  the  insured  under  the  policy,  and  at 
the  same  moment  of  time  the  policy  became  void  for  two 
reasons : 

(1)  Because  five  days  before  Nichols  had  taken  out  a  pol- 
icy of  insurance  in  another  company,  although  he  was  at  that 
time  ignorant  of  the  existence  of  this  policy. 

(2)  Because  the  indorsement  did  not  truly  state  Nichols* 
interest  in  the  property,  in  that  it  was  not  in  fact  that  of 
unconditional  and  sole  ownership. 

Lockwood,  who  was  a  very  old  man,  in  fear,  doubtless,  of 
the  clause  in  the  policy  providing  that  it  should  become  void 
in  the  event  of  a  change  in  the  title,  without  notice  to  the 
company,  attempted  in  good  faith  to  preserve  the  policy  by 
having  the  change  of  ownership  noted  thereon.  He  was  mis- 
taken merely  about  the  fact  of  ownership.  Nichols  had  a 
contract  of  sale  instead  of  being  the  unconditional  and  sole 
owner  of  the  property.  If,  however,  the  legal  effect  of  Lock- 
w^ood's  action  was  to  make  Nichols  the  insured  under  this 
policy,  then  the  position  of  the  defendant  would  seem  to  be 
well  taken.  For  when  Nichols  became  the  insured  under  the 
policy,  the  clause  therein  which  provides  that  it  "  shall  be  void 
if  the  insured  now  has,  or  shall  hereafter  make  or  procure  any 
other  contract  of  insurance,  whether  valid  or  not,  on  property 
covered  in  whole  or  in  part  by  this  policy,"  constituted  a  part 
of  Nichols'  contract  with  defendant,  and  Nichols  did  then 
have  other  insurance.     If  the  effect  of  this  indorsement  was 
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to  make  Nichols  the  insured,  the  defendant's  other  point  is 
also  well  taken,  for  Nichols  was  not  the  sole  and  uncondi- 
tional owner,  and,  therefore,  the  interest  of  the  insured  in  the 
property  was  not  truly  stated  therein,  and  in  such  event  cer- 
tain conditions  of  the  policy  provide  tliat  it  shall  become  void. 
But  in  our  view  Nichols  did  not  become  the  owner  of  the 
policy,  or  the  insured  thereunder,  by  the  indorsement  made 
thereon  by  the  company  at  the  request  of  Hanford  Lockwood, 
the  payee  therein,  to  the  extent  of  his  mortgage  interest. 

At  this  point  we  stop  to  state  in  their  proper  order  the  sev- 
eral transactions  which  induce  this  conclusion. 

On  the  27th  day  of  June,  1892,  Hanford  Lockwood  was  the 
owner  of  the  property,  and  on  that  date  he  obtained  from  this 
defendant  the  policy  of  insurance  upon  which  this  action  is 
founded.  Subsequently  he  sold,  and  by  a  good  and  suflBcient 
deed  conveyed,  the  property  to  Warren  E.  Smith,  taking  back 
from  him  a  purchase-money  mortgage,  and  immediately  tliere- 
after,  and  on  August  ISth,  1892,  there  was  indorsed  upon  the 
policy  the  following :  "  Warren  E.  Smith  is  now  recognized  as 
owner  of  this  policy  and  the  property  mentioned  as  insured 
hereinunder,  subject,  nevertheless,  to  all  the  rules  and  condi- 
ditions  of  this  policy,  none  of  which  are  hereby  waived  or 
avoided,  and  loss,  if  any,  first  payable  to  Hanford  Lockwood, 
mortgagee,  as  interest  may  appear.  Twenty  thousand  dollars 
incumbrance  is  hereby  permitted."  Smith  was  the  owner  of 
the  property  prior  to  the  making  of  that  indorsement.  As 
soon  as  it  was  made  he  became  the  owner  of  the  policy,  Han- 
ford Lockwood  being  simply  the  payee  therein  to  the  extent 
of  his  mortgage  interest.  He  had  no  other  right  or  interest 
therein.  The  contract  was  one  between  Smith  and  the  defend- 
ant insurance  company.  As  the  appointee  to  receive  the 
moneys  thereunder  to  the  extent  of  his  mortgage  interest, 
Lockwood  had  rights  that  he  could  enforce,  but  it  was  not  his 
policy,  it  was  Smith's.  The  contract  of  the  company  was  with 
him.  The  defendant  could  not  by  any  arrangement  with 
Lockwood  relieve  itself  from  liability  to  Smith  in  the  event  of 
a  fire.     It  was  beyond  its  power,  without  notice  to  Smith,  to 
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deprive  him  of  liis  ownership  of  the  policy,  or  of  any  rights 
under  it. 

About  three  months  after  Smith  had  become  the  owner  of 
tlie  policy  he  entered  into  a  contract  of  sale  of  the  property 
with  George  E.  Nichols.     For  some  reason  of  convenience 
the  transfer  of  the  title  was  not  made  at  onc€,  but  Nichols  was 
allowed   to   go  into  possession   for  the   purpose  of  making 
improvements  to  the  buildings,  and  a  month  and  two  days  after 
tlie  contract  of  purchase  was  executed  he  procured  a  policy 
of  insurance  from  tlie  Liverpool  and  London  and  Globe  Insur- 
ance Company  for  $5,000,  $3,500  of  it  being  on  the  residence, 
a  sum   not   exceeding   one-half   the   value   of    the    building. 
Nichols  had  an  insurable  interest  in  the  property;  the  pol- 
icy was  a  valid  one  and  it  has  been  paid.     When  it  was  issued 
it  had  no  effect  upon  Smith's  policy.     Nothing  that  Nichols 
could  do  by  way  of  taking  out  insurance  could  affect  Smith's 
right  under  his  policy.     The  policies  could  co-exist,  because 
while  relating  to  the  same  property  they  affected  different 
interests  therein,  and  neither  the  policy  of  the  law  nor  the 
contracts  of  insurance  forbid,  but  on  the  contrary  permit  as 
many  several  insurances  upon  the  same  property  as  there  are 
separate  interests.     {Springfield  F.  dk  M.  Lis.  Co.  v.  AUeriy 
43  N.  Y.  389,  395 ;  Lowell  Mfg.  Co.  v.  Safeguard  F.  Lis. 
Co.^  88  N.  Y.  591.)     Smith's  policy  then  was  unaffected  by 
the  taking  out  of  another  policy  by  Nichols,  so  that  on  the 
27th  day  of  December,  1892,  and  down  to  the  moment  when 
defendant  indorsed   upon  the  policy  the  clause  to  the  effect 
that  Nichols  was  owner  of  the  property  and  policy,  it  consti- 
tuted an  enforceable  contract  upon   which  Smith,  its  owner, 
had  a  right  to  rely  for  protection  in  the  event  of  an  accidental 
fire,  and  it  was  a  valid  policy  after  the  indorsement,  because 
the  indorsement  did  not  and  could  not  affect  Smith's  rights 
thereunder,  it  having  been  made  without  his  knowledge  or 
consent.     As  against  him  the  indorsement  was  an  absolute 
nullity,  for  it  is  not  pretended  that  he  either  knew  of  or  con- 
sented to  it.     Hanford  Lockwood  and  this  defendant  were 
responsible  for  it.     It  is  true  that  the  indorsement  was  made 
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by  the  defendant  under  tlie  supposition  doubtless  that  Lock- 
wood  was  correct  in  his  information,  but  he  was  not  correct, 
he  was  mistaken.  Nichols  had  not  become  the  owner  in  the 
sense  in  which  Lockwood  understood  it,  nor  in  the  sense  in 
which  that  word  was  used  in  the  indorsement  on  the  policy. 
But  it  matters  not  whether  the  indorsement  was  the  result  of 
Lockwood's  mistake  or  not,  for  the  defendant  and  Lockwood 
had  not  the  power  by  this  or  any  other  indorsement  to  deprive 
Smith,  without  notice,  of  the  rights  that,  as  owner  of  the 
property  and  of  the  policy,  were  vested  in  him  under  that 
contract  of  insurance.  If  the  fire  had  occurred  the  night  fol- 
lowing the  last  indorsement,  no  one  would  question  the  right 
of  Smith,  as  the  owner,  and  the  insured  to  enforce  the  con- 
tract of  insurance.  The  property  did  not  burn  that  night, 
but  it  did  in  about  two  weeks  thereafter,  and  in  the  meantime 
nothing  had  happened  to  change  the  rights  or  the  interests  of 
these  parties,  either  in  the  policy  of  insurance  or  in  the  title 
to  the  real  estate.  When  the  tire  actually  took  place.  Smith 
was  still  the  owner  of  the  fee  of  the  property  and  the  owner 
of  the  policy  of  insurance,  subject  to  the  right  of  Hanford  Lock- 
wood  to  have  paid  to  him  such  sum,  if  any,  as  was  then  due 
on  the  mortgage  held  by  him.  Afterwards  Smith  assigned  his 
interest  in  the  policy  to  Nichols,  and  it  was  intimated  that  at 
the  time  of  the  tire  Lockwood  had  no  interest  in  it,  because 
his  mortgage  had  been  paid  ;  but  whether  that  be  so  or  not  is 
unimportant,  for  Smith,  as  owner  of  the  policy,  was  entitled  to 
all  that  should  be  paid  thereunder  except  such  sum  as  the 
mortgagee  should  be  entitled  to.  But  the  mortgagee  also 
assigned  his  interest  under  the  policy  to  Nichols,  and  thus 
Nichols  acquired  all  the  rights  of  both  Smith  and  Lockwood. 
The  rights  that  Nichols  obtanied  from  Smith  and  Lockwood 
under  this  policy  were  subsequently,  but  before  the  com- 
mencement of  this  action,  acquired  by  the  plaintiff. 

The  defendant  also  insists  that  if  Smith,  instead  of  Nichols, 
was  the  insured  under  the  policy  at  the  time  of  the  fire,  then 
there  should  have  been  no  recovery,  because  proofs  of  loss 
were  not  made  by  the  insured  as  required  by  the  policy.     It 
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18  true  that  the  policy  requires  tliat  notice  and  proofs  of  loss 
shall  be  furnished  by  the  insured,  and  it  has  been  held  over 
and  over  again  that  non-performance  of  these  conditions,  or 
any  of  them,  constitutes  a  complete  defense  to  any  claim  for 
recovery  on  the  policy.  But  this  action  differs  from  those 
asserting  the  general  rule,  in  that  proofs  of  loss  were  here  fur- 
nished. Smith,  as  owner  of  the  property  and  of  the  policy, 
should  have  furnished  them,  but  almost  immediately  after  the 
fire  Nichols  completed  the  contract  of  purchase  by  paying 
over  the  balance  of  the  purchase  price  and  taking  a  deed  of 
the  property  and  an  assignment  of  the  policy.  Nichols  may 
have  thought  that  this  indorsement  on  the  policy  made  him 
the  owner  of  it,  as  the  appellant  argues  it  did,  and  so  deemed 
himself  the  proper  one  to  make  out  the  proofs.  But  what- 
ever the  reason,  he  did  make  out  the  proofs  of  loss  and 
delivered  them  to  the  defendant,  and  it  has  retained  them 
with  full  knowledge  of  all  the  facts  and  circumstances  that 
have  attended  this  policy  from  its  birth.  No  objection  what- 
ever was  made  by  the  defendant  to  the  proofs  of  loss  until 
upon  the  trial,  when  defendant's  counsel  discovered  that  the 
plaintiff  was  insisting  that  Nichols  was  not  the  insured  referred 
to  in  the  policy.  Then  the  defendant  objected  to  the  proofs 
of  loss  and  insisted  that  if  the  referee  should  find  that  Nichols 
was  not  the  insured  he  should  hold  that  the  action  could  not 
be  maintained,  because  proofs  of  loss  were  not  made  by  the 
proper  person.  But  it  was  then  too  late  to  make  that  objec- 
tion, as  the  receipt  and  retention  of  the  proofs  by  the  defend- 
ant, with  full  knowledge  of  all  the  circumstances  and  without 
objection  until  after  the  trial  of  the  action  liad  begun,  consti- 
tuted a  waiver  of  the  objection.  {JTernochan  v.  iV^.  Y,  Bow- 
ery Fire  Ins.  Co,,  17  N.  Y.  428.) 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  O'Brien,  J.,  not  voting. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel,  Harriet  L. 
Jones,  Appellant,  v.  Thomas  L.  Feitner  et  al.,  Comprising 
the  Board  of  Taxes  and  Assessments  of  the  City  of  New 
York,  Respondents. 

1.  Tax  —  Rbal  Property  Purchased  with  Peksion  Money  — 
Exemption  Personal  to  Pensioner  Prior  to  1897.  The  exemption 
from  assessment  and  taxation  of  real  property  purchased  with  pension 
money,  under  the  law  as  it  stood  prior  to  the  amendment  of  1897,  was 
personal  to  the  pensioner  and  did  not  extend  to  property  owned  by  his 
wife. 

2.  Amendbcent  op  Tax  Law.  Chapter  347  of  the  Laws  of  1897, 
amending  the  Tax  Law  and  providing  for  the  exemption,  to  the  extent  of 
the  pension  money  used  in  its  purchase,  of  real  property  purchased  with 
the  proceeds  of  a  pension  and  owned  and  occupied  by  the  wife  of  the  pen- 
sioner, is  not  retroactive. 

People  ex  rel.  Jones  v.  Feitner,  32  App.  Div.  23,  affirmed. 

(Submitted  November  21,  1898;  decided  November  29,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  18,  1898,  reversing  an  order  of  Special  Term  granting  a 
peremptory  writ  of  mandamus. 

The  relator  showed  by  her  petition  that  she  was  the  widow 
of  Jeptha  A.  Jones,  who  died  at  the  city  of  Brooklyn  on 
January  1,  1891.  Jones  was  a  veteran  of  the  late  war,  and 
was  granted  by  the  Federal  government  a  pension  on  account 
of  wounds  received  during  service.  In  1881  Jones  purchased 
certain  real  estate  in  the  city  of  Brooklyn,  on  account  of  the 
payment  for  which  he  applied  the  sum  of  $3,600  which  he 
had  received  as  pension  money.  But  the  property  was  con- 
veyed to  his  wife,  the  relator,  who  has  ever  since  continued  to 
own  the  same.  From  the  year  1892  to  1897  the  property  has 
been  assessed,  for  the  purpose  of  taxation,  at  the  sum  of 
$4,000.  In  June,  1897,  the  relator  applied  to  the  board  of 
assessors  of  the  city  of  Brooklyn  for  a  reduction  of  the  assessed 
value  of  her  property,  and  the  valuation  was  reduced  from 
$4,000   to   $3,600.      Thereafter   the  relator   applied  to  the 


364  People  ex  rbl.  Jones  v,  Feitner.  [Nov., 

Opinion  per  Curiam.  [Vol.  157. 

respondents  to  reduce  the  valuation  of  her  property  for  the 
years  1892  to  1896,  inclusive,  to  the  sum  of  $400,  and  for  a 
refund  of  a  proportionate  amount  of  taxes  that  she  had  paid 
on  the  property.  The  respondents  having  refused  to  grant 
the  relator's  application,  she  moved  for  a  writ  of  mandamus  to 
compel  them  to  take  the  action  applied  for. 

George  W.  McKemie  for  appellant.  Pension  money,  the 
gift  or  gratuity  itself,  and  not  the  person,  individually,  is 
exempted  from  taxation.  A  pension  is  given,  not  only  for 
the  benefit  of  the  soldier,  but  for  the  benefit  of  his  wife  and 
children,  and  each  of  them  has  equal  rights  in  claiming  an 
exemption.  Not  only  is  it  exempted  during  the  life  of  the 
pensioner,  but  on  his  death  the  exemption  continues  in  favor 
of  the  widow  or  children.  {People  ex  rel.  v.  WiUiains^  6 
Misc.  Rep.  185;  L.  1897,  ch.  347;  Matter  of  Winans,  5 
Dem.  138 ;  Hodge  v.  Learning,  2  Dem.  553 ;  Spaulding  v. 
Kexjes,  23  N.  Y.  S.  R.  454 ;  Yates  Co,  Nat.  Bank  v.  Carpenter, 
119  N.  Y.  550;  Burgett  v.  Fanch^r,  35  Ilun,  647 ;  StockweU 
V.  Nat.  Bank,  36  Hun,  583 ;  People  ex  rel.  v.  Board  of 
Taxes  A  Assessments,  Special  Term  Supreme  Court,  Kings 
county,  March  8,  1898 ;  Code  Civ.  Pro.  §§  1390,  1391,  1393 ; 
Kneetle  v.  Newcomh,  22  N.  Y.  249 ;  Becker  v.  Becker,  47 
Barb.  497 ;  Woodward  v.  Murray,  18  Johns.  400 ;  Wilcox  v. 
IlaxoUy,  31  N.  Y.  657;  119  N.  Y.  550;  U.  S.  R.  S.  §  4718; 
^^ith  v.  Slade,  57  Barb.  638.) 

Almet  F.  Jenks  and  li.  Percy  Chittenden  for  respondents. 
The  relator  is  not  entitled  to  the  exemption  claimed.  (L.  1896, 
ch.  908,  §  4;  Code  Civ.  Pro.  [prior  to  1897]  §  1393;  Yates 
Co.  Nat  Bank  v.  Carpenter,  119  N.  Y.  550 ;  People  ex  rel. 
V.  Williams,  27  N.  Y.  Supp.  23 ;  Mickles  v.  Tousley,  1  Cow. 
114;  15  Abb.  [N.  S.]  258;  22  Barb.  660;  26  Barb.  381;  52 
Barb.  193;  16  Wend.  571;  27  N.  Y.  Supp.  24;  Burgett  v. 
Fancher,  35  Hun,  650.) 

Per  Curiam.  The  only  question  it  is  necessary  to  deter- 
mine in  this  case  is  whether  the  relator  was  entitled  to  the 
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exemption  claimed.  We  think  she  was  not.  As  the  law  stood 
when  the  assessments  complained  of  were  made,  pension  money 
or  real  property  purchased  with  it  was  exempt  from  execu- 
tion, and  as  this  court  held  in  Yates  Co.  Nat.  Bank  v.  Car- 
penter (119  N.  y.  550)  it  was  likewise  exempt  from  assess- 
ment and  taxation.  But  tliat  exemption  was  personal  to  the 
pensioner,  and  did  not  extend  to  property  owned  by  another, 
even  though  it  were  his  wife.  It  is  true  the  law  is  now  other- 
wise (Laws  1897,  ch.  347),  but  that  statute  has  no  retroactive 
effect,  and  hence  has  ilo  application  here. 

This  case  was  properly  disposed  of  by  the  Appellate  Divis- 
ion, and  the  order  appealed  from  should  be  affirmed,  without 
costs. 

All  concur,  except  Gray,  J.,  absent. 

Order  affirmed. 
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William  A^  Boyd,  Respondent,  v.  Gertie  A.  Gorman, 

Appellant. 

Appeal — Action  fob  Professional  Services  of  Attorney.  The 
restrictioQ  of  the  right  of  appeal  to  the  Court  of  Appeals  from  a  unani-. 
mous  affirmance  by  the  Appellate  Division  **  in  an  action  to  recover  wages, 
salary  or  compensation  for  services  '*  (Code  Civ.  Pro.  §  191,  amd.  L.  1898, 
ch.  574)  extends  to  an  action  to  recover  compensation  for  professional  ser- 
vices of  an  attorney. 

Boyd  V.  Gorman^  29  App.  Div.  428,  appeal  dismissed. 

(Argued  November  21,  1898;  decided  December  6,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  June  9,  1898,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,. 
are  stated  in  the  opinion. 

Thmnas  Allho7i  for  motion.  The  judgment  is  not  appeal- 
able to  this  court.  (Subd.  2,  §  191,  Code  Civ.  Pro.,  as 
amended  by  ch.  574,  L.  1898.) 
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Treadwell  Cleveland  opposed.  The  judgment  is  appealable 
as  a  matter  of  right.  The  legislature  intended  to  make  pro- 
vision for  appeals  in  cases  of  the  claims  of  employees  and 
laboring  men  who  should  be  employed  under  a  given  rate  of 
wages  or  at  a  given  salary  or  rate  of  compensation,  and  for 
such  only.  (Subd.  2,  §  191,  Code  Civ.  Pro.,  as  amended  by 
ch.  574,  L.  1898.) 

Vann,  J.  This  action  was  brought  by  an  attorney  and 
counselor  at  law  as  upon  a  quantum  meruit  to  recover  compen- 
sation for  professional  services  rendered  by  him  upon  the 
retainer  of  the  defendant.  Upon  the  trial  before  a  referee 
the  plaintiff  recovered  and  judgment  was  entered  in  his  favor 
on  the  27tli  of  August,  1897.  An  appeal  was  taken  by  the 
defendant  to  the  Appellate  Division,  which  unanimously 
affirmed  said  judgment  on  the  9th  of  June,  1898.  Two  days 
later,  without  procuring  leave  from  any  source,  the  defendant 
appealed  to  this  court,  and  the  plaintiff  now  moves  to  dismiss 
the  appeal  upon  the  ground  that  owing  to  recent  legislation 
we  have  no  jurisdiction  to  entertain  it. 

The  Code  of  Civil  Procedure  now  provides  that  "  no  appeal 
shall  be  taken  to  "  this  "  court  from  a  judgment  of  affirmance 
hereafter  rendered  in  an  action  to  recover  damages  for  a  per- 
sonal injury,  or  to  recover  damages  for  injuries  resulting  in 
death,  or  in  an  action  to  set  aside  a  judgment,  sale,  transfer, 
conveyance,  assignment  or  written  instrument,  as  in  fraud  of 
the  rights  of  creditors,  or  in  an  action  to  recover  wages^  salary 
or  compensation  for  services^  including  eaypensea  incidental 
thereto^  or  dam^agesfor  breach  of  any  contract  therefor^  when 
the  decision  of  the  Appellate  Division  of  the  Supreme  Court 
is  unanimous,  unless  such  Appellate  Division  shall  certify  that 
in  its  opinion  a  question  of  law  is  involved  which  ought  to  be 
reviewed  by  the  Court  of  Appeals,  or  unless  in  case  of  its 
refusal  to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the 
Court  of  Appeals."  (Code  Civ.  Pro.  §  191,  par.  2.)  The 
part  italicised  in  the  above  quotation  was  inserted  by  chapter 
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674  of  the  Laws  of  1898,  which  went  into  force  on  the  27th 
of  April  last. 

It  is  nrged  in  opposition  to  this  motion  that  the  legislature 
intended  by  the  amendment  of  this  year  "  to  make  provision 
for  appeals  in  cases  of  the  claims  of  employees  and  laboring 
men  who  should  be  employed  under  a  given  rate  of  wages  or 
at  a  given  salary  or  rate  of  compensation,  and  for  such  only." 
We  do  not  think  this  position  should  be  sustained.  The  lan- 
guage of  the  amendment  is  so  broad  and  comprehensive  as  to 
fairly  embrace  claims  for  professional  services.  Not  only  are 
wages  and  salary  mentioned,  but  "  compensation  for  services  " 
also.  No  intention  on  the  part  of  the  legislature  is  apparent 
from  the  words  of  the  statute  to  discriminate  between  the 
services  of  a  day  laborer  and  those  of  a  professional  man. 
The  word  "  services,"  as  used  in  the  statute,  means  work  done 
by  one  person  at  the  request  of  another,  and  the  nature  of  the 
work,  whether  of  a  humble  or  high  grade,  is  imimportant. 
The  lawyer  serves  his  employer,  the  same  as  a  hod-carrier  or  a 
bookkeeper,  by  personal  labor  in  his  particular  line,  and  the 
payment  that  he  receives  therefor  is  simply  compensation  for 
services. 

The  history  of  said  amendment  to  the  Code,  when  con- 
sidered in  connection  with  the  recent  change  in  the  judiciary 
article  of  the  Constitution,  shows  tliat  the  object  of  the  legis- 
lature was  to  relieve  the  calendar  of  the  Court  of  Appeals. 
The  Constitution  not  only  expressly  restricted  appeals  to  this 
court,  but  it  also  authorized  the  legislature  to  place  further 
restrictions  upon  the  right  of  appeal,  provided  the  right  was 
not  made  to  depend  upon  the  amount  involved.  (Const,  art. 
VI,  §  9.)  The  legislature,  at  its  first  session  after  the  adop- 
tion of  the  Revised  Constitution,  carried  the  express  restric- 
tion into  effect  by  an  enactment  which  was  almost  in  the 
language  of  the  Constitution  itself.  (L.  1895,  ch.  946,  §  1 ; 
Code  Civ.  Pro.  §  191.)  It  did  not  exercise  the  right  to  further 
restrict  appeals  until  the  session  of  1896,  when  it  prohibited 
appeal,  except  by  permission,  from  a  unanimous  judgment  of 
afiSrmance  in  actions  for  personal  injuries,  for  injuries  result- 
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iag  in  death,  or  to  set  aside  judgments  or  transfers  as  in  fraud 
of  creditors.  (L.  1896,  eh.  559 ;  Code  Civ.  Pro.  §  191.)  In 
1898  it  added  actions  to  recover  wages,  salary  or  compensation 
for  services,  as  already  appears.  Thus  we  have  progressive 
action  toward  the  single  object  of  relieving  a  court  overbur- 
dened with  work.  The  legislature  in  the  exercise  of  its  power 
to  restrict  appeals,  wisely  selected  those  classes  of  actions  in 
which  the  law  has  been  so  well  settled  for  so  long  a  period  as 
to  make  a  second  appeal  unnecessary,  except  in  rare  Instances 
involving  new  questions,  when  permission  can  readily  be 
obtained. 

We  think  the  language  of  section  191,  as  well  as  its  history, 
show  that  the  object  of  the  legislature  by  its  last  amendment  was 
to  place  a  judicious  limitation  upon  the  right  of  appeal  to  the 
court  of  last  resort  by  adding  to  the  list  of  non-appealable 
actions  those  brought  to  recover  compensation  for  personal 
services  of  any  kind. 

The  motion  to  dismiss  must,  therefore,  be  granted,  with 
costs. 

All  concur. 

Appeal  dismissed. 
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jl64     69l      The  People  of  the  State  of  New  York  ex  rel.  William 

H.  D.  Sweet,  Appellant,  v.  Henry  H.  Lyman,  State  Com- 
missioner of  Excise,  Respondent. 

1.  Civil  Service  —  Cokstitution  and  Statute  —  Probationary 
Appointment.  The  adoption  of  the  civil  service  clause  of  the  Constitu- 
tion of  1894  (Art.  5,  §  9)  did  not  repeal  or  suspend  the  existing  civil  service 
statute  and  rules  so  as  to  render  a  probationary  appointment  improper  or 
illegal  as  a  test  of  merit  and  fitness. 

2.  Special  Agent  in  Excise  Department  —  Confidential  Position 
— Veteran.  The  position  of  special  agent  in  the  excise  department, 
under  the  Liquor  Tax  Law  (L.  1896,  ch.  112,  §  10),  is  in  its  nature  a 
strictly  confidential  position  and  therefore  is  not  within  the  statutory  pro- 
visions (L.  1896,  ch.  821)  promoting  the  appointment  and  retention  of 
veterans  in  the  civil  service  of  the  state. 

8  Status  of  Position  not  Affected  by  Civil  Service  Classifica- 
tion.    The  actual  and  statutory  status  of  the  position  of  special  agent  in 
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the  excise  department  as  a  confidential  position  is  not  affected  by   the 
classification  of  the  position  as  competitive,  by  the  state  civil  service 
commission. 
People  tx  rel.  Sioeet  v.  Lyman,  30  App.  Div.  135,  affirmed. 

(Argued  October  4,  1898;  decided  December  6.  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  24,  1898,  affirming  an  order  made  at  Special  Term 
denying  the  relator's  motion  for  a  peremptory  writ  of  man- 
damus commanding  the  respondent  to  reinstate  him  as  special 
agent  in  the  excise  department. 

The  relator  is  a  citizen  of  this  state  and  an  honorably  dis- 
charged soldier  of  the  Union  army,  who  served  in  the  late  war 
of  the  rebellion.  He  passed  a  civil  service  examination  for 
the  position  of  special  agent  in  the  excise  department,  was 
notified  thereof  by  the  civil  service  board,  and  that  his  name 
was  on  the  eligible  list  for  appointment.  Subsequently  the 
state  commissioner  of  excise  wrote  him  as  to  his  name  being 
on  the  civil  service  list  for  appointment  as  special  agent,  and 
made  inquiry  in  the  letter  as  to  his  past,  and  afterwards  had  a 
personal  interview  with  him.  Afterwards,  and  on  September 
25,  1896,  the  commissioner  appointed  him  for  the  probation- 
ary term  of  three  months,  and  assigned  him  to  certain  duties, 
which  he  undertook  to  perform.  On  the  nineteenth  of  the 
following  December,  and  a  few  days  before  the  expiration  of 
the  three  months,  the  respondent  wrote  to  the  relator  stating 
that  his  efficiency  and  capacity  for  the  work  during  iiis  proba- 
tionary term  of  three  months  had  not  been  found  satisfactory, 
and  that  in  accordance  with  the  terms  of  his  appointment  and 
the  civil  service  rules  under  which  it  was  made,  his  term  of 
service  would  cease  on  the  twenty-third  of  December. 

More  than  three  months  after  the  relator  had  left  such 
employment,  this  proceeding  was  instituted.  The  petition  for 
the  writ  alleged  his  citizenship ;  that  he  was  an  honorably  dis- 
charged soldier ;  that  he  was  examined  by  the  civil  service 
board,  which  certified  that  he  was  eligible  for  appointment ; 
that  he  was  assigned  to  duty  at  Ogdensburg,  N.  Y. ;  that  he 

47 


370  People  ex  rel.  Sweet  v,  Lyman.  [Dec, 

Statement  of  case.  [Vol.  157. 

properly  rendered  the  services  required  in  the  position ;  that 
he  received  notice  from  tlie  defendant  stating  his  efficiency 
and  capacity  were  not  satisfactory ;  that  no  notice  of  any 
charges  against  him  was  ever  given,  and  no  such  charges  were 
made  ;  that  he  was  competent  to  fill  the  position,  and  that  the 
defendant  refused  to  reinstate  him.  Most  of  the  allegations 
of  the  petition  were  admitted  by  the  defendant's  answer, 
except  those  relating  to  the  competency  of  the  relator  to  dis- 
charge the  duties  of  the  place.  It  then  set  up  affirmatively 
that  he  was  incompetent,  inefficient,  and  performed  certain 
improper  acts  during  his  service  under  such  probationary 
appointment. 

Upon  the  writ,  petition  and  return  the  matter  was  brought 
to  a  hearing  before  a  Special  Term,  when  the  relator  asked 
for  an  alternative  writ  if  the  court  held  that  any  issue  of  fact 
arose  upon  the  return.  Upon  the  hearing  the  Special  Term 
denied  the  relator's  application  for  a  peremptory  writ,  and  did 
not  award  an  alternative  one.  From  that  determination  an 
appeal  was  taken  to  the  Appellate  Division,  where  the  order 
of  the  Special  Term  was  affirmed.  That  court  held  that  the 
relator  was  not  removed  from  the  position  of  special  agent 
within  the  meaning  of  the  Veteran  Acts ;  that  he  was  prop- 
erly appointed,  but  that  his  appointment  was  a  probationary 
one  for  three  months,  and  that  as  that  period  had  expired,  he 
w^as  not  removed  from  the  position  to  which  he  was  assigned, 
and,  therefore,  could  not  be  reinstated  under  the  provisions  of 
chapter  821  of  the  Laws  of  1896. 

Eugene  D,  Flanigan  for  appellant.  The  defendant's 
powers  in  regard  to  the  appointment  and  removal  of  veterans 
from  office  or  employment  under  the  Civil  Service  Law  are 
purely  of  a  ministerial  nature.  {People  ex  rel,  v.  Common 
Council,  78  N.  Y.  33 ;  People  ex  rel.  v.  Comrs,,  149  N.  Y.  26  ; 
Nxittall  V.  Simis,  31  App.  Div.  503 ;  L.  1883,  ch.  354;  L.  1896, 
ch.  112 ;  Cooley  on  Const.  Lim.  52-54  ;  People  ex  rel.  v.  Rice^ 
135  N.  Y.  473 ;  Ray  v.  Jefferaonville,  90  Ind.  572  ;  Grider  v. 
Talhj^  77  Ala.  422 ;  Const,  art.  5,  §  9 ;  Rogers  v.  Coinmxtn 
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Council  of  B.,  123  N.  Y.  175, 186 ;  Chittenden  v.  Wurster,  152 
N.  Y.  345  ;  Matter  of  Keymer,  148  N.  Y.  219-226  ;  Baird  v. 
Mayor,  et^,,  96  N.  Y.  581  ;  Ratkbone  v.  Wirth,  150  N.  Y.  ^Q%,) 
Relator  was  holding  a  position  by  appointment  within  the 
meaning  of  chapter  821,  Laws  of  1896,  and  such  position 
was  not  of  a  confidential  nature.  The  classification  of  this 
position  in  the  competitive  list  by  the  civil  service  board  was 
proper.  {Chittenden  v.  Wurster,  152  N.  Y.  345,  381 ;  Peo- 
ple ex  rel,  v.  Tobey,  153  N.  Y.  381 ;  People  ex  rel.  v.  Wright 
150  N.  Y.  444,  449;  L.  1883,  ch.  354;  Matter  of  Keyrner 
148  N.  Y.  219 ;  People  ex  rel  v.  Roberts,  148  N.  Y.  360 
17  Am.  &  Eng.  Eney.  of  Law,  248 ;  Wood  v.  City  of  Brook 
lyn,  14  Barb.  425  ;  Cowen  v.  YiL  of  West  Trotj,  43  Barb.  48 
Clarke  v.  City  of  Rochester,  2S  N.  Y.  605 ;  People  ex  rel,  v 
Adams,  133  N.  Y.  203,  207;  Arthur  v.  Molhr,  97  U.  S 
368 ;  First  Annual  Report  U.  S.  Civil  Service  Comrs.  11 
People  V.  Poyllon,  16  Abb.  N.  C.  119;  Rogers  v.  Common 
Council  of  B,,  123  N.  Y.  173;  Peoph  ex  rel,  v.  Roberts, 
148  X.  Y.  363;  Peck  v.  Belknap,  130  N.  Y.  394^399.) 
The  relator  having  been  appointed  as  the  result  of  a  competi- 
tive examination,  is  entitled  to  the  protection  afforded  him  by 
chapter  821  of  the  Laws  of  1896,  and  cannot  be  removed 
from  the  position  of  special  agent  until  after  a  hearing  upon 
charges  made  and  notice  given,  and  the  action  of  defendant 
in  removing  relator  without  such  notice  and  liearing  is  illegal 
and  void.  {Matter  of  Keymer,  148  X.  Y.  219;  People  ex 
rel,  V.  Morton,  148  N.  Y.  156;  People  ex  rel,  v.  Bd,  of 
Health,  153  X.  Y.  513,  520;  People  ex  rel.  v.  Thompson,  94 
N.  Y.  451 ;  People  ex  rel,  v.  Fire  Comrs,,  72  X.  Y.  445 ; 
People  ex  rel.  v.  French,  51  Hun,  347;  Chase  v.  Lord,  77 
N.  Y.  18;  Matter  of  Livingston,  121  X.  Y.  104;  Curtin  v. 
Barton,  139  X.  Y.  505 ;  Chittenden  v.  Wurster,  152  X.  Y. 
345,  362;  L.  1896,  ch.  821.)  Relator  having  been  appointed 
to  his  position  as  the  result  of  an  open  competitive  examina- 
tion, is  entitled  to  retention  in  same  until  removed  in  the  way 
and  manner  prescribed  by  cliapter  821  of  the  Laws  of  1896, 
and  the  summary  action  of  defendant  was  illegal  and  void. 
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{Chittenden  v.  Wurster,  152  N.  Y.  345-357 ;  Matter  of 
Sweeley,  12  Misc.  Rep.  174;  146  N.  Y.  401 ;  Matter  of  Key- 
mer,  148  N.  Y.  219,  226;  Const,  of  1894,  art.  5,  §  9 ;  People 
ex  rel.  v.  Morton^  148  N.  Y.  156 ;  Peopls  ex  rel,  v.  Bd,  of 
Healthy  153  N.  Y.  513,  519.)  Relator  waived  no  rights  which 
he  liad.  (  West  v.  Platt^  127  Mass.  376 ;  Ilavimett  v.  Linne- 
man,  48  ?f.  Y.  399 ;  Titus  v.  G.  F.  Ins,  Co.,  81  N.  Y.  419 ; 
Hamlin  v.  Sears,  82  N.  Y.  327 ;  Shapley  v.  Ahhott,  42  N.  Y. 
443 ;  Tibbie  y.  Anderson,  63  Ga.  41 ;  Payne  v.  Bumhamy 
62  N.  Y.  69.) 

Theodore  E.  Hancock  for  respondent.  The  civil  service 
laws,  and  rules  and  regulations  established  thereunder,  provide 
for  conditional  or  probationary  appointments  to  tlie  civil  serv- 
ice of  this  state.  (L.  1883,  cli.  354,  §  2 ;  People  ex  rel.  v. 
Cobb,  13  App.  Div.  59.)  The  relator's  service  was  a  proba- 
tionary one  and  he  was  not  permanently  appointed.  His 
appointment  ceased  because  he  was  disqualified,  and  his  con- 
duct and  capacity  were  not  satisfactory.  (Const,  art.  5,  §  9.) 
The  relator  was  never  removed  from  his  position.  He  was 
never  permanently  appointed.  (L.  1884,  ch.  410;  L.  1894, 
ch.  716;  L.  1896,  ch.  821.)  The  function  performed  by  the 
state  commissioner  of  excise,  in  determining  that  the  appel- 
lant's "  conduct  and  capacity "  were  not  satisfactory,  was  a 
judicial  determination,  and  involved  the  exercise  of  discretion 
and  such  discretion  cannot  be  reviewed  by  a  writ  of  man 
damns.  {People  ex  rel.  v.  Common  Caun^H,  78  N.  Y.  39 
Howland  v.  Eldredge,  43  N.  Y.  457 ;  People  ex  rel.  v.  Comrs. 
149  N.  Y.  30 ;  People  ex  rel.  v.  Mayor,  eta.,  149  N.  Y.  215 
In  re  Ilaebler  v.  N.  T.  P.  Exch.,  149  N.  Y.  414 ;  People  ex 
rel.  V.  Cromwell,  102  N.  Y.  477 ;  People  ex  rel.  v.  Brush,  146 
N.  Y.  60.) 

Martin,  J.  At  the  time  of  the  relator's  appointment  chap- 
ter 354  of  the  Laws  of  1883,  as  amended,  provided  for  the 
appointment  of  commissioners  who  should  constitute  the  New 
York  civil  service  commission.     It  then  made  it  the  duty  of 
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such  commission  to  aid  the  governor  in  preparing  suitable 
rales  for  carrying  the  statute  into  effect ;  declared  that  such 
rules  should  provide  for  open,  competitive  examinations  for 
testing  the  fitness  of  applicants  for  positions  in  the  public 
service ;  that  all  the  offices,  places  and  employments  should  be 
arranged  in  classes,  and  that  there  should  be  a  period  of  pro- 
bation before  any  absolute  appointment  or  employment. 
When  the  relator  was  appointed,  one  of  the  rules  established 
by  the  civil  service  commission  was  as  follows :  "  Every 
original  appointment  or  employment  in  the  civil  service 
shall  be  for  a  probationary  term  of  three  months,  at  the 
end  of  which  time,  if  the  conduct  and  capacity  of  the  person 
appointed  or  employed  shall  have  been  fonnd  satisfactory,  the 
probationer  shall  be  absolutely  appointed  or  employed,  but 
otherwise  his  appointment  shall  cease."  It  is  manifest  that 
the  purpose  of  the  statute  and  rule  relating  to  probationary 
appointments  was  to  enable  the  appointing  officer  to  ascertain 
and  correct  any  error  or  mistake  of  himself  or  of  the  civil 
service  commission  arising  from  the  inefficiency  of  a  candi- 
date certified  as  eligible  where  he  might  prove  incompetent  to 
discharge  the  duties  of  the  place  to  which  he  was  appointed. 
It  seems  to  be  practically  admitted  that  if  the  statute  of  1883 
and  the  civil  service  rules  established  in  pursuance  of  it  were 
in  force  and  valid  when  the  relator's  probationary  term  ended, 
the  determination  of  the  learned  Appellate  Division  was  right 
and  should  be  affirmed  unless  the  question  is  controlled  by  the 
Veterans^  Act,  which  will  be  subsequently  considered. 

But  it  is  contended  that  the  provisions  of  the  Constitution 
of  1894  relating  to  this  subject  have  suspended  or  repealed 
the  law  and  rules  existing  at  the  time,  so  that  the  defendant 
had  no  authority  to  make  a  probationary  appointment.  In 
other  words,  the  appellant's  claim  is  that,  having  been 
appointed  by  the  respondent  in  pursuance  of  a  certificate  of 
his  eligibility  furnished  by  the  civil  service  commission,  his 
appointment  could  not  be  limited  to  any  probationary  term, 
and,  therefore,  he  could  not  be  removed  except  for  cause 
shown  after  a  notice  and  hearing. 
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Thus,  the  first  point  involved  in  this  controversy  is  whether 
the  amended  Constitution  repealed  or  suspended  the  existing 
statute  and  rules  of  the  civil  service  commission  so  as  to  ren- 
der a  probationary  appointment  improper  and  illegal.  Sec- 
tion 9  of  article  5  of  the  Constitution  provides:  "Appoint- 
ments and  promotions  in  the  civil  service  of  the  state,  and  of 
all  the  civil  divisions  thereof,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained, 
80  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive ;  provided,  however,  that  honor- 
ably discharged  soldiei's  and  sailors  from  the  army  and  navy 
of  the  United  States  in  the  late  civil  war,  who  are  citizens  and 
residents  of  this  state,  shall  be  entitled  to  preference  in 
appointment  and  promotion,  without  regard  to  their  standing 
on  any  list  from  which  such  appointment  or  promotion  may 
be  made.  Laws  shall  be  made  to  provide  for  the  enforcement 
of  this  section." 

The  effect  of  this  provision  upon  the  existing  statute  and 
rules  of  the  civil  service  commission  has  been  several  times  con- 
sidered by  this  court.  In  People  ex  rel.  McClelland  v.  RoherU 
(148  N.  Y.  360, 363)  it  held  that  chapter  354  of  the  Laws  of  1883, 
as  amended  by  chapter  681  of  the  Laws  of  1894,  constitutes  a 
general  system  of  statute  law  applicable  to  appointments  and 
promotions  in  every  department  of  the  civil  service  of  the 
state,  witli  such  exceptions  only  as  are  specified  in  the  statute 
itself,  and  that  by  section  16  of  article  1  of  the  Constitution 
of  1894,  that  act  was  conthiued  in  force  as  the  law  of  the  state, 
subject  only  to  such  alterations  as  the  legislature  might  make. 
In  delivering  the  opinion  in  that  case  Judge  O'Bkien  said  : 
"  It  is  quite  clear,  also,  that  the  civil  service  statutes  constitute 
a  general  system  of  statute  law  applicable  to  appointments  and 
promotions  in  every  department  of  the  civil  service  of  the 
state,  with  such  exceptions  only  as  are  specified  in  the  stat- 
ute itself."  In  Cldtfenden  v.  Warster  (152  N.  Y.  345,  355) 
it  was  held  that  the  statute  of  1883  was  in  force,  and  pr(»vides 
the  necessary  machinery  for  carrying  the  provisions  of  the  Con- 
stitution into  effect,  and  the  doctrine  of  the  MvChlland  case 
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in  that  respect  was  re-atfirmed.  In  the  Sioeeley  Case  (12  Misc. 
Rep.  174,  181)  Judge  Herrick  discussed  this  provision  of  the 
Constitution.  That  case  wa^  affirmed  by  this  court  without 
ojuiiion  (146  N.  Y.  401),  and  his  opinion  was  especially  com- 
mended by  Judge  Bartlett  in  the  Keyiner  Case  (148  N.  Y. 
219,  224).  In  that  case  Judge  IIekrick  said:  "The  civil 
service  law  of  the  state,  as  it  was  prior  to  the  adoption  of  the 
new  Constitution,  is,  with  the  exception  of  the  acts  that  have 
been  passed  relative  to  soldiers,  in  harmony  with  the  Consti- 
tution." That  principle  was  adopted  by  this  court  in  affirm- 
ing that  case.  Thus,  we  have  its  authority  as  declared  in  at 
least  three  of  its  decisions,  establishing  the  proposition  that  the 
act  of  1883,  so  far  as  it  affects  the  question  under  consider- 
ation, is,  and  has  been,  in  operation  and  effect  since  the  adop- 
tion of  the  new  Constitution,  as  well  as  before. 

We  think  this  proposition  should  be  sustained  upon  princi- 
ple, as  well  as  upon  the  authority  of  our  former  decisions. 
The  declaration  of  the  Constitution  is  that  appointments  and 
pron)otions  shall  be  made  according  to  merit  and  fitness.  The 
obvious  purpose  of  this  provision  was  to  declare  the  principle 
upon  which  promotions  and  ^pointments  in  the  public  service 
should  be  made,  to  recognize  in  that  instrument  the  principle 
of  the  existing  statutes  upon  the  subject,  and  to  establish  merit 
and  fitness  as  the  basis  of  such  appointments  and  promotions 
in  place  of  their  being  made  upon  partisan  or  political  grounds. 
(Record  Constitutional  Convention,  vol.  5,  p.  2444 ;  vol.  6,  p. 
2552,  et  seq.)  It  then  declares  that  merit  and  fitness  shall  be 
ascertained  by  examinations,  and  also  the  extent  to  which  they 
shall  be  thus  determined.  The  extent  to  which  examinations 
are  to  control  is  declared  to  be  only  so  far  as  practicable. 
This  language  clearly  implies  that  it  is  not  entirely  practicable 
to  fully  determine  them  in  that  way.  It  was  the  ])urposo  of 
its  framers  to  declare  those  two  principles  and  leave  their 
application  to  the  direction  of  the  legislature.  As  was  said  by 
the  chairman  of  the  committee  to  which  this  amendment 
was  referred :  "  It  seemed  best  to  the  connnittee,  after  very 
careful  and  repeated   consideration,  to  leave  the  application 
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of  the  principle  (of  merit  and  fitness)  to  the  good  sense  of 
the  legislature  —  the  application  of  it."  Thus  it  is  apparent, 
not  only  upon  the  face  of  the  provision  itself,  but  from  the 
debates  in  the  constitutional  convention,  that  the  framers  of 
this  amendment  did  not  intend  to  absolutely  determine  how 
the  merit  and  fitness  of  appointees  were  to  be  ascertained  and 
determined.  The  Constitution  provides  that  to  an  extent 
those  questions  are  to  be  determined  by  an  examination,  but 
it  is  obvious  that  it  was  understood  at  that  time  that  it  would 
be  impracticable  to  fully  determine  the  merit  and  fitjiess  of  an 
employee  or  appointee  by  a  mere  examination,  whether  com- 
petitive or  otherwise.  It  is  to  be  observed  that  the  provision 
of  the  Constitution  is  that  the  merit  and  fitness  of  the  appli- 
cant or  appointee  shall  be  ascertained  in  the  manner  stated  80 
far  as  practicable,  that  is,  in  part  at  least,  if  they  can  be  even 
partially  ascertained  in  that  manner.  The  words  "  so  far  as 
practicable"  plainly  relate  to  the  degree  or  extent  to  which 
the  examination  should  control.  The  provision  is  not  that 
the  examination  shall  be  the  basis  of  determining  merit  and 
fitness  v^heii  or  lohere^  or  in  such  cases  as  it  is  practicable,  but 
that  in  all  cases  they  are  to  be  atcertained  by  an  examination, 
only  so  far  as  practicable.  In  other  words,  it  does  not  declare 
that  tlie  examination  shall  control  in  ascertaining  merit  and 
fitness  in  any  or  ail  cases  where  it  is  practicable,  but  that  the 
qualifications  of  the  candidate  shall  be  ascertained  in  each 
case  by  an  examination  to  the  extent  and  only  so  far  as  it 
is  practicable,  and  consequently  sufficient  to  insure  the  selec- 
tion of  proper  and  competent  employees.  The  Constitution 
plainly  implies  that  other  methods  and  tests  are  to  be  employed 
when  necessary  and  calculated  to  fully  ascertain  the  merit  and 
fitness  of  the  applicant.  If  a  probationary  term  or  other 
method  is  necessary  to  enable  the  appointing  officer  to  fully 
or  correctly  ascertain  the  merit  and  fitness  of  the  applicant,  the 
plain  and  clear  intent  of  this  provision  is  that  it  shall  be 
employed. 

Assuming  then  that  the  framers  of  the  Constitution  con- 
templated that  other  methods  might  also  be  employed,  surely 
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it  cannot  be  properly  said  that  the  trial  of  an  applicant  for 
a  probationary  period  is  not  an  appropriate  method  of  testing 
and  thus  correctly  ascertaining  his  merit  and  fitness.  Besides, 
it  is  a  reasonable  method.  Indeed  it  is  the  usual  one.  What 
good  business  man  would  employ  an  assistant,  a  clerk,  or  even 
a  laborer  for  a  period  which  he  could  not  limit  or  control 
without  adopting  that  method  of  ascertaining  his  qualifications 
for  the  place  ?  There  can  be  but  one  answer.  Therefore, 
that  the  method  provided  by  the  statute  and  the  rules  of  the 
civil  service  commission  is  appropriate  and  well  calculated  to 
materially  aid  an  officer  or  department  in  determining  tUe 
merit  and  fitness  of  an  employee,  cannot  be  successfully 
denied. 

Moreover,  when  this  constitutional  provision  was  adopted, 
and  when  it  was  proposed  in  the  convention,  the  statute  and 
civil  service  rules  to  which  we  have  adverted  were  in  force 
and  were  well  known  to  and  understood  by  the  framers  of 
that  provision.  Hence,  it  is  but  reasonable  to  suppose  that 
when  it  was  proposed  they  had  the  existing  statute  and  rules 
in  view,  and  did  not  intend  to  supersede  or  interfere  with 
them.  In  the  words  of  Judge  O'Brien  :  "  It  is  evident  from 
the  language  of  the  new  provision  of  the  Constitution  and 
from  the  debates  in  the  convention  which  followed  its  intro- 
duction into  that  body,  that  it  was  framed  and  adopted  with 
reference  to  existing  laws,  wliich  were  intended  to  give  to  it 
immediate  practical  operation.  So  that  in  adopting  the  new 
Constitntion,  the  people,  in  their  original  capacity,  decreed 
that,  thereafter,  all  the  departments  of  the  government  should 
be  brought  within  the  operation  of  existing  laws  on  the  sub- 
ject of  appointments."     (148  N.  Y.  369.) 

While  it  is  true  that  under  the  Constitution  the  merit  and 
fitness  of  an  applicant  for  appointment  in  the  civil  service  of 
the  state  or  its  civil  divisions  are  to  be  ascertained,  in  part  at 
least,  by  an  examination,  competitive  or  otherwise,  except  in 
cases  where  such  an  examination  would  be  wholly  ineffectual 
to  determine  those  questions,  still,  even  in  cases  where  an 
examination  may  be  had,  it  is  to  control  only  so  far  as  merit 
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and  fitness  may  be  ascertained  by  a  mere  examination.  As 
the  Constitution  plainly  discloses  that  other  methods  were 
expected  to  be  employed  to  insure  proper  appointments  in  the 
civil  service  of  the  state,  doubtless  it  was  the  then  existing 
method  of  probationary  trial  that  was  in  the  minds  of  its 
framers. 

Again,  when  we  examine  tlie  history  of  the  reform  in  the 
civil  service,  we  find  that  the  question  of  its  propriety  had 
arisen  and  been  considerably  discussed  in  tliis  country  for  a 
considerable  time  before  the  year  1871.  In  the  month  of 
March  in  that  year  Congress  passed  the  first  civil  service  stat- 
ute enacted  in  this  country.  That  statute,  however,  was  short 
and  amounted  to  but  little  more  than  a  mere  daclaration  of 
the  principle  of  civil  service  reform,  with  brief  and  wliat 
were  regarded  as  insufficient  provisions  as  to  the  means  of 
carrying  it  into  efi^ect.  It  remained  in  that  situation  until 
1883,  when  by  reason  of  a  continued  agitation  of  the  subject, 
the  statute  was  extended  and  enlarged  so  as  to  include  sub- 
stantially all  the  ])rovisions  of  the  present  law  upon  the  sub- 
ject. In  that  year  the  legislature  of  the  state  of  New  York 
also  passed  the  act  under  consideration  which  is,  in  all  its 
essential  particulars,  like  the  act  of  Congress.  That  statute 
has  been  in  full  operation  and  effect  in  this  state  since  that 
time,  without  amendment  except  hi  some  minor  particulars. 
Thus,  although  the  act  of  1883  was,  to  an  extent,  considered 
as  tentative  when  passed,  the  experience  of  thirteen  years 
under  its  provisions,  both  in  relation  to  the  State  and  Fed- 
eral governments,  had  not,  when  the  State  Constitution  was 
amended,  seemed  to  its  friends  to  require  any  radical  or  sub- 
stantial change.  Both  the  Federal  and  State  statutes  embodied 
the  principle  or  method  of  probationary  trials  as  a  means  of 
determining  the  merit  and  fitness  of  candidates.  This  method 
had  also  been  employed  in  the  civil  service  of  Great  Britain 
since  1855.  The  English  civil  service  rules  in  existence  then 
and  since  provide  that  no  person  shall  receive  a  formal  appoint- 
ment in  the  civil  service  until  his  practical  capacity  and  dis- 
position have  been  tested  by  a  probationary  trial  of  six  months, 
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at  tlie  expiration  of  which,  if  not  satisfactory,  he  is  to  be 
dropped.  Practically  the  same  provision  is  included  in  the 
Federal  statute  as  well  as  in  the  statute  of  this  state.  It  is 
also  included  in  the  civil  service  rules  in  the  cities  of  Albany, 
Brooklyn,  Poughkeepsie,  Ehnira,  Rochester,  Schenectady, 
Troy,  Yonkers  and  other  cities  of  the  state.  Indeed,  I  have 
been  unable  to  find  any  commonwealth  or  political  division 
where  the  principle  of  civil  service  reform  is  in  force  that 
does  not  include  as  a  method  of  determining  the  qualificAtions 
of  an  appoiniee,  the  test  of  a  probationary  trial. 

The  propriety  of  this  method  is  also  particularly  recognized 
bv  such  civil  service  advocates  as  Dorman  B.  Eaton  and  Silas 
W.  Burt.  The  former,  one  of  the  earliest  and  most  earnest 
advocates  of  civil  service  reform,  in  substance,  says  that  the 
])eriod  of  probation  before  actual  appointment  is  necessary  to 
exclude  an  applicant,  if  any  should  have  passed  the  competi- 
tion successfully  who  are  found  wanting  in  practical  ability 
for  the  work.  (Ency.  Political  Science,  vol.  1,  485.)  The 
latter,  wlio  for  more  than  thirty-five  years  has  been  interested 
in  the  reform  of  the  civil  service,  and  under  whose  direction 
the  first  civil  service  examination  in  this  country  was  had,  in 
speaking  of  the  subject  of  probationary  trials,  says :  "  This 
limittition  (referring  to  the  selection  from  the  three  persons 
standing  highest)  neducod  the  opportunities  for  favoritism  to 
the  lowest  point  deemed  possible,  since  a  restriction  to  the 
one  person  standing  highest  would  annul  the  oflicer'e  dis- 
cretion and  re8|)onsibility  for  the  appointment,  while  the  three 
names  gave  a  discretionary  mnge  that  has  by  long  trial  been 
approved  as  sufficient,  particularly  since  it  was  supplemented 
by  appointment  for  a  probationary  period  only  before  a  perma- 
nent tenure  was  given.  This  probation  was  an  essential  part 
of  the  examination  and  has  in  pmctice  shown  how  satisfactory 
the  antecedent  procedure  was  since  the  numbci  of  those  who 
were  dropped  from  service  during  or  at  the  end  of  the  proba- 
tionary period  has  been  so  inconsiderable  that  it  may  be  dis- 
regarded." (Report  of  1807.)  Thus  we  find  not  only  that 
the  civil  service  rules  of  Great  Britain,  the  act  of  Congress,  the 
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statute  of  our  own  State,  the  civil  service  rules  of  the  United 
States,  of  the  state  and  of  the  cities  thereof,  provide  for  a 
probationary  test,  but  the  early  and  continuous  friends  and 
advocates  of  civil  service  reform  also  concur  in  regarding  the 
probationary  period  as  useful  and  necessary  to  the  proper 
administration  of  the  civil  service.  Therefore,  when  we  con- 
sider the  laws  and  civil  service  rules  existing  when  the  consti- 
tutional amendment  was  adopted,  the  position  taken  upon  this 
subject  by  its  friends  and  advocates,  and  the  guarded  language 
of  limitation  employed  in  the  amendment,  there  would  seem 
to  be  no  doubt  as  to  the  purpose  of  the  amendment,  nor  that 
it  was  intended  to  continue  the  hitherto  uniform  rule  as  to 
probationary  trials. 

This  is  made  more  clear  when  we  remember  that  the  indi- 
viduals and  organizations  that  were  urging  this  amendment 
had  previously  induced  the  legislature  to  adopt  the  statute  of 
1883  and  the  statutes  amending  it,  and  that  they  were  also 
influential  in  shaping  the  rules  which  were  adopted  by  the 
civil  service  commission. 

Obviously  there  are  many  positions  in  tlie  civil  service 
where  the  merit  and  iitness  of  an  applicant  cannot  be  ascer- 
tained with  any  certainty  by  a  mere  examination  under  the 
rules  of  the  civil  service.  It  seems  apparent  that  what  was 
intended  by  this  provision  of  the  Constitution  was  that  merit 
and  fitness  sliould  be  the  basis  of  appointments  of  ^  public 
oflicers  and  employees,  and  that  those  qualities  should  be 
ascertained  and  determined,  so  far  as  they  could  be  practicably, 
by  such  an  examination,  but  that  other  and  further  methods 
should  be  employed  when  necessary  to  secure  efficiency  of 
service.  It  is  manifest  that  actual  trial  of  an  appointee  in  the 
place  which  he  seeks  would  furnish  better  means  to  accurately 
determine  his  fitness  and  merit  than  would  any  mere  exami- 
nation that  could  be  had.  Can  it  be  said  that  the  purpose  of 
this  provision  was  to  prevent  a  probationary  trial  to  discover 
the  fitness  and  merit  of  an  applicant,  in  view  of  the  language 
employed,  and  of  the  extent  to  which  probationary  terms  were 
then  provided  for  ?     It  is  obvious  that  in  many  cases  an  appli- 
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cant  for  a  position  in  the  civil  service  of  the  state  or  of  a 
municipality  might  be  entirely  qualified  so  far  as  his  attain- 
ments disclosed  by  a  civil  service  examination  were  concerned, 
and  still  be  wholly  unfit  to  occupy  the  position  by  reason  of 
indolence,  inadaptability  to  the  service,  garrulousness,  want  of 
character,  experience,  tact,  integrity,  or  lack  of  a  proper  dis- 
position, or  the  existence  of  habits  which  would  render  him 
quite  unfit  to  assume  the  duties  of  the  position  and  yet  not  be 
actually  incompetent.  This  court  has  held  that  wher^  the 
relations  between  the  officer  and  the  appointee  are  confidential 
this  provision  of  the  Constitution  does  not  apply,  but  fails  by 
reason  of  the  impracticability  of  determining  merit  and  fitness 
for  such  a  position  by  a  civil  service  examination.  {People 
ex  rel,  Crummey  v.  Palmer^  152  N.  Y.  217.)  In  Chittenden 
V.  Wurster  (152  N.  Y.  345,  359),  in  discussing  this  question, 
Judge  Haight  said  :  "  A  candidate  may  be  ever  so  competent 
and  still  lack  many  of  the  necessary  elements  of  a  trustworthy 
officer;  he  may  be  ever  so  learned  and  still  lacking  in  judg- 
ment and  discretion ;  he  may  be  discreet  and  still  without 
character ;  he  may  be  honest  and  yet  meddlesome  and  a  person 
in  whom  you  could  not  confide." 

If  this  provision  of  the  Constitution  is  absolute,  and  perma- 
nent appointments  must  be  made  whenever  the  civil  service 
board  certifies  that  an  applicant  is  eligible,  then,  as  the  Con- 
stitution makes  no  exception  as  to  confidential  clerks  or 
employees,  no  reason  exists  why  it  must  not  be  enforced  in 
those  cases  as  well  as  in  any  other.  It  is  true  the  statute  in 
relation  to  veterans  provides  that  it  shall  not  apply  to  a  pri- 
vate secretary,  deputy  of  any  official  or  department,  or  to  any 
other  person  holding  a  strictly  confidential  position.  That, 
however,  is  a  mere  declaration  of  the  legislature,  and  if  the 
Constitution  of  1894  relates  to  all  appointments  and  posi- 
tions in  the  civil  service,  and  makes  the  examination  by  the 
civil  service  commission  as  to  merit  and  fitness  the  measure 
which  controls,  tlien  the  Veterans'  Act,  so  far  as  it  relates  to 
confidential  appointees,  is  in  conflict  with  that  provision  and 
is  invalid. 
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The  manifest  purpose  of  the  civil  service  statutes  and  of  the 
amended  Constitution  was  to  improve  the  civil  service  of 
the  state  by  securing  employees  of  greater  merit  and  fitness. 
Therefore,  it  is  quite  as  much  Avithin  their  purpose  and  pro- 
visions tliat  an  examination  should  not  control  when  other 
and  better  methods  would  secure  an  improved  service,  as 
that  it  should  not  apply  to  confidential  positions.  If  it  does 
not  apply  in  one  case,  it  applies  only  partially  in  the  other. 
It  can  with  no  more  propriety  be  said  that  an  examination  is 
impracticable  because  a  position  is  confidential,  than  that  it  is 
at  least  partially  impracticable  because  it  will  not  fully  ascer- 
tain the  merit  and  fitness  of*  the  applicant.  In  one  case  the 
examination  is  impracticable  by  reason  of  the  responsibility 
and  confidential  character  of  the  position ;  in  the  other,  by 
reason  of  the  inefliciency  of  such  an  examination  to  fully  and 
fairly  determine  the  merit  and  fitness  of  the  contemplated 
employee.  One  is  impracticable  because  of  the  character  of 
the  positioi),  and  in  the  other  the  manner  of  ascertaining  the 
qualifications  of  the  applicant  by  examination  is  impracticable 
because  insufficient.  While  we  have  held  in  regard  to  the 
former  that  those  positions  are  not  included  in  the  provision 
as  to  examinations  because  they  are  not  practicable  to  deter- 
mine merit  and  fitness  for  such  places,  and,  hence,  no  examina- 
tion need  be  had,  still,  it  is  to  be  observed  that  the  Constitution 
does  not  say  th^t  examinations  shall  not  be  made  wh^?i  imprac- 
ticable, but  that  they  shall  be  made  so  far  as  practicable  to 
determine  merit  and  fitness ;  that  is,  to  the  extent  that  they 
are  practicable  to  accomplish  that  purpose,  they  shall  be 
employed. 

We  think  there  are  two  classes  of  cases  where  the  question 
of  practicability  arises ;  one,  where  the  place  is  such  that  no 
examination  can  be  had  because  the  questions  of  merit  and 
fitness  for  the  particular  place  cannot  be  reached  in  that  way, 
and  the  other,  where  an  examination  may  be  had,  but  diflfer- 
ent  and  additional  tests  will  tend  to  secure  an  improved 
service  by  more  accurately  determining  these  questions.  If 
the  statute   providing  a   probationary  term   as  one  of  the 
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means  to  determine  the  merit  and  fitness  of  an  appointee 
or  employee  is  in  conflict  with  the  Constitution,  then  the 
statute  which  excepts  from  its  operation  deputies  and 
confidential  employees  is  also  in  conflict  with  it,  and  the 
former  decision  of  this  court  as  to  persons  holding  a  confiden- 
tial relation  to  the  person  or  department  appointing  them  was 
not  justified  under  the  provisions  of  the  Constitution.  If  the 
words  "  so  far  as  practicable "  do  not  apply  to  a  case  where 
the  real  merit  and  fitness  of  an  appointee  are  sought  to  be 
determined  by  other  methods  which  are  surer  and  will  more 
accurately  determine  those  questions,  then  they  Jiave  no 
meaning  and  cannot  be  employed  to  sustain  the  decision  of 
this  court  in  the  Chittendeti  case. 

As  it  is  evident  that  the  amendment  of  the  Constitution  was 
not  intended  to  provide  that  civil  service  examinations  should 
be  the  sole  means  of  determining  the  merit  and  fitness  of 
applicants,  and  as  it  expressly  declared  that  laws  should  be 
made  by  the  legislature  to  provide  for  its  enforcement,  and  in 
view  of  the  fact  that  tliis  court  has  already  decided  that  tlie 
statutes  which  were  in  existence  when  the  Constitution  was 
adopted  are  still  in  force,  and  are  the  laws  of  this  state  relat- 
ing to  the  subject,  we  think  it  cannot  be  properly  held  that 
the  statute  which  then  provided  for  a  probationary  appoint- 
ment as  one  of  the  means  of  ascertaining  the  merit  and  fitness 
of  applicants,  is  in  conflict  with  that  provision  of  the 
Constitution.  , 

But  it  is  said  that  if  this  construction  of  the  Constitution 
shall  obtain,  its  provisions  may  be  violated  by  unscrupulous 
and  dishonest  officers.  That  may  be.  There  are  few  statutes 
or  constitutional  provisions  that  may  not  be  thus  violated. 
But  in  construing  the  language  of  the  Constitution,  distrust 
of  public  officers,  or  fear  that  they  may  not  discharge  their 
full  duties,  should  not  be  assumed  or  entertained  and  made  a 
basis  for  holding  the  statute  of  1883  in  conflict  with  it.  In 
construing  this  amendment,  this  court  should  not  assume  that 
public  officers  will  not  perform  their  duty  or  will  fail  to  dis- 
charge the  responsibilities  imposed  upon  them  by  law  in  an 
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honest  and  proper  manner.  "  It  must  be  assumed  that  the 
legislature,  and  all  other  public  bodies  intrusted  with  the  func- 
tions of  government,  general  or  local,  will  use  the  power  con- 
ferred by  the  Constitution  or  the  law  fairly  and  in  the  public 
interests."  {Clark  v.  Stat^,  U2  N.  Y.  101,  105.)  Nor  is  it 
to  be  assumed  that  the  framers  of  the  Constitution  had  any 
such  idea  in  view  when  it  was  proposed  and  adopted.  If  it 
had  been  the  purpose  of  the  framers  of  this  provision  to  pre- 
vent the  legislature  from  requiring  other  and  existing  means 
of  determining  the  merit  and  fitness  of  appointees  or  employ- 
ees in  the  public  service,  they  would  not  have  employed  lan- 
guage limiting  the  extent  and  eflfect  of  such  examination  to 
practicability  in  ascertaining  and  determining  them,  but  would 
have  made  the  examination  absolute  and  controlling.  So,  too, 
if  they  had  intended  to  limit  the  matter  of  practicability  to 
particular  positions  or  places,  they  would  have  employed  lan- 
guage expressing  that  idea,  such  as  "  in  such  cases  as  it  is 
practicable,"  or  some  other  equally  apt  term.  Instead  of 
employing  any  such  expression,  they  have  used  one  which 
shows  plainly  that  the  limitation  of  practicability  was  intended 
to  be  one  of  extent,  and  applicable  to  all  cases  alike. 

By  these  considerations  we  are  led  to  the  conclusion  that 
the  law  of  1883,  providing  for  a  probationary  term  in  which  to 
test  the  merit  and  fitness  of  an  applicant  for  a  position  in  the 
civil  service  of  the  state  or  the  various  municipalities  thereof, 
is  not  in  conflict  with  the  provisions  of  section  9  of  article  5 
of  the  Constitution.  Therefore,  that  statute  being  valid  and 
in  force  at  the  time  of  the  relator's  appointment,  it  is  obvious 
that  his  services  for  the  state  were  properly  terminated  so  far 
as  the  civil  service  laws  and  regulations  are  involved. 

This  brings  us  to  the  consideration  of  the  question  whether 
the  rights  of  the  relator  are  controlled  by  the  Veterans'  Act 
(Ch.  821,  L.  1896).  It  is  contended  that,  independently  of  the 
Civil  Service  Law  and  bv  virtue  of  that  act,  a  veteran  has  an 
absolute  right  to  be  preferred  and  appointed  to  any  appointive 
position  he  seeks,  unless  the  olficer  or  department  having  the 
power  of  appointment  shall  show  aftirmatively,  upon  a  hear- 
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ing  after  notice  upon  charges  made,  that  he  is  incompetent,  or 
has  been  guilty  of  some  act  or  misconduct  which  renders  him 
unfit  for  the  place,  and  the  burden  of  proof  is  upon  the  officer 
or  department  to  establish  such  incompetency  or  misconduct. 

The  Veterans'  Act,  however,  declares  that  its  provisions 
shall  not  be  construed  so  as  to  apply  to  any  person  holding 
a  confidential  position.  So  that  if  the  position  of  special 
agent  was  confidential,  then  chapter  821  has  no  application 
in  this  case,  although  it  may  have  force  in  others.  Section 
ten  of  the  Liquor  Tax  Law  (Ch.  112,  L.  1896)  permits 
the  state  commissioner  of  excise  to  appoint  not  more  than 
sixty  special  agents  at  an  annual  salary  of  twelve  hundred 
dollars,  payable  monthly,  and  then  declares :  "  Such  special 
agents  shall  be  deemed  the  confidential  agents  of  tlie  state 
commissioner,  and  shall,  under  the  direction  of  the  commis- 
sioner and  as  required  by  him,  investigate  all  matters  relating 
to  the  collection  of  liquor  taxes  and  penalties  under  this  act, 
and  in  relation  to  the  compliance  with  law  by  persons  engaged 
in  the  traflic  in  liquors."  Then  follows  a  detailed  statement 
of  the  duties  of  such  special  agents,  which  shows  quite  clearly 
that  they  are  of  an  important  and  confidential  character. 
The  position  of  such  an  agent  is  one  in  which  he  represents 
the  commissioner  in  a  manner  and  to  an  extent  which  may 
well  be  regarded  as  strictlv  confidential.  Thus  we  find  tliat 
the  same  legislature,  which  excepted  from  the  operation  of  the 
Veterans'  Act  any  person  holding  a  strictly  confidential  position, 
declared  the  position  held  by  the  relator  to  be  confidential. 

That  the  position  of  special  agent  is  confidantial  there  can 
be  little  doubt.  This  court  has  had  occasion  recently  to  sev- 
eral times  consider  the  question  as  to  what  constitutes  a  con- 
fidential position.  In  Matter  of  Ostrander  (12  Misc.  Rep. 
476)  it  w^as  held  that  the  position  of  deputy  superintendent  of 
public  buildings  was  a  confidential  one,  and^  therefore,  fell 
within  the  exception  to  the  Veterans'  Act,  which  gave  prefer- 
ence in  appointment  to  honorably  discharged  soldiers,  sailors 
and  marines.  That  case  was  affirmed  by  this  court  on  the 
opinion  of  the  court  below.     (146  N.  Y.  404.) 
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Ill  People  ex  reL  Cvuminey  v.  Palmer  (152  X.  Y.  217, 
220)  this  court  again  considered  the  meaning  of  the  word 
"  confidential,"  aa  used  in  a  similar  statute,  and  it  was  there 
said :  '^  The  statute  which  we  have  under  consideration  has 
reference  to  officials,  and  the  confidential  relations  mentioned 
undoubtedly  have  reference  to  official  acts,  and  include  not 
only  those  that  are  secret,  but  those  that  involve  trust  and 
confidence  which  are  personal  to  the  appointing  officer.  If, 
therefore,  the  statute  casts  upon  an  officer  a  duty  involving 
skill  or  integrity,  and  a  liability  either  personal  or  on  the  part 
of  the  municipality  which  he  represents,  and  he  intrusts  the 
discharge  of  this  duty  to  another,  their  relations  become  con- 
fidential." It  was  there  held  that  an  assistant  warrant  clerk 
in  the  office  of  the  comptroller  of  the  city  of  Brooklyn  sus- 
tained a  confidential  relation  to  his  superior  officer  within  the 
meaning  of  a  statute  preventing  the  removal  of  soldiers,  sail- 
ors or  members  of  a  volunteer  fire  department  in  any  city  of 
the  state. 

In  Chittenden  v.  Wurster  (Id.  360)  this  question  was  also 
considered,  and,  after  referring  to  the  Crumuiey  case,  it  was 
there  said :  "  We  then  were  of  the  opinion  that  where  the 
duties  of  the  position  were  not  merely  clerical,  and  were  such 
as  were  especially  devolved  upon  the  head  of  the  office, 
which,  by  reason  of  his  numerous  duties,  he  was  compelled  to 
delegate  to  others,  the  performance  of  which  required  skill, 
judgment,  trust  and  confidence  and  involved  the  responsibility 
of  the  officer  or  the  municipality  which  he  represents,  the 
position  should  be  treated  as  confidential." 

When  we  read  the  provisions  of  section  ten  of  the  Liquor 
Tax  Law,  which  declare  that  a  special  agent  shall  be  deemed 
the  confidential  agent  of  the  state  commissioner,  and  ascertain 
the  duties  he  is  required  to  discharge  under  the  immediate 
direction  of  the  commissioner,  it  becomes  manifest  that  they 
are  of  a  confidential  character.  His  acts  are  official  acts  per- 
formed for  and  in  the  name  of  the  commissioner,  and  are 
not  only  secret,  but  they  also  involve  trust  and  confidence 
which  are  personal  to  the  appointing  officer.     The  duties  cast 
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upon  tlie  special  agent  involve  skill,  integrity  and  liability 
personal  to  the  officer  he  represents,  and  the  relations  between 
the  excise  commissioner  and  the  special  agent  fall  plainly 
within  the  principle  of  the  previous  decisions  of  this  court 
upon  the  subject.  Thus  the  position  to  which  the  relator  was 
appointed  was  not  only  declared  by  statute  to  be  contidential, 
but  its  duties  were  such  as  to  render  it  clearly  so  under  the 
doctrine  of  the  cases  decided  by  this  court. 

It  is,  however,  said  that  the  civil  service  commission  has 
placed  the  position  of  special  agent  in  the  list  where  competi- 
tive examinations  are  required,  and,  hence,  the  position  cannot 
be  regarded  as  confidential.  Surely  the  civil  service  commis- 
sion cannot  change  the  actual  status  of  a  position  by  declaring 
one  which  is  actually'  confidential  not  to  be  so,  nor  is  it  vested 
with  power  to  repeal  a  valid  statute  or  to  practically  annul  it 
by  declaring  a  position  to  be  competitive  when  the  law  has 
provided  otherwise,  and  the  position  is  plainly  of  a  strictly 
confidential  character. 

I  find  no  significance  in  the  suggestion  that  the  question  of 
the  confidential  character  of  the  position  of  special  agent  was 
not  raised  by  the  excise  commissioner  in  the  courts  below.  If 
that  were  admitted,  it  would  not  aid  the  relator,  as  it  is  a  uni- 
versal rule  that  it  is  the  duty  of  an  appellate  court  to  affirm  a 
judgment  which  is  correct,  although  the  ground  assigned  for 
the  decision  mav  be  untenable.  In  other  words,  the  rule 
requires  that  a  correct  judgment  should  be  affirmed,  regardless 
of  the  correctness  of  the  reasons  given  for  awarding  it.  If 
the  act  of  1883  is  valid  and  still  in  force,  and  the  position  of 
special  agent  is  a  confidential  one,  it  follows  that  the  judgment 
was  right  and  should  be  affirmed. 

We  are  of  the  opinion  that  the  statute  of  1883  and  the 
statutes  amendatory  thereof  are  still  in  force  and  are  not  in 
conflict  with  the  Constitution  ;  that  the  position  of  special 
agent  was  a  confidential  one  ;  that  the  relator  was  not  entitled 
to  be  appointed  to  or  retained  in  the  position  of  special  agent, 
and  that  the  Appellate  Division  properly  so  held. 

The  order  should  be  affirmed,  with  costs. 
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Haight,  J.  (dissenting).  William  II.  D.  Sweet,  the  appel- 
lant, is  a  citizen  of  tliis  state  and  is  an  honorably  discharged 
soldier  of  the  Union  army  dnring  the  late  civil  war,  having 
served  therein  as  a  second  lieutenant  of  the  Third  regiment  of 
cavalry  of  New  York  state  volunteers. 

In  June,  1896,  he  passed  the  civil  service  examination  and 
was  placed  upon  the  register  of  applicants  eligible  for  appoint- 
ment to  the  position  of  special  agent  under  the  Liquor  Tax 
Law.  On  the  26th  day  of  September  thereafter,  the  defend- 
ant appointed  liim  to  the  position  of  special  agent  for  a  pro- 
bationary term  of  three  months,  upon  a  salary  of  $1,200  per 
annum.  He  thereupon  entered  upon  the  discharge  of  the 
duties  of  his  position  and  served  the  term  for  which  he  was 
appointed.  On  the  19th  day  of  December,  1896,  he  received 
a  letter  from  the  defendant  notifying  him  that  his  efficiency 
and  capacity  for  the  work  required  as  a  special  agent  during 
liis  probationary  term  of  three  months  had  not  proved  satis- 
factory, and  that  his  employment  would  cease  on  the  23d  day 
of  Decemlxjr  thereafter.  On  the  8th  day  of  April,  1897,  he 
petitioned  tlie  court  for  a  peremptory  writ  of  mandamus 
directed  to  the  defendant  commanding  him  to  reinstate  him 
to  the  position  of  special  agent,  or  for  such  other  and  further 
relief  as  may  be  just  and  proper.  In  his  petition  he  alleged 
that  he  had  tlie  capacity  required  for  the  performance  of  tlie 
duties  of  a  special  agent,  and  that  he  was  efficient  in  the  dis- 
charge of  his  duties  as  such  during  liis  probationary  term. 
The  defendant  opposed  his  application  for  the  writ  upon  an 
affidavit  tiled  by  him  asserting  his  inefficiency  and  incapacity 
for  the  discharge  of  the  duty  of  the  position.  Upon  the 
liearing  of  the  motion  before  the  court,  the  relator  asked  that 
an  alternative  writ  issue  in  order  tliat  the  question  of  his 
capacity  and  efficiency  might  be  determined  by  the  court. 
The  court  refused  to  issue  an  alternative  writ  and  denied  his 
motion  for  a  mandamus,  and  this  order  was  affirmed  in  the 
Appellate  Division. 

Chapter  821  of  the  Laws  of  1896  provides  that:  "§  1.  In 
every  public  department  and  upon  all  public  works  of  the 
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8tate  of  New  York,  *  *  *  lionorably  discharged  Union 
soldiers,  sailors  and  marines  shall  be  preferred  for  appoint- 
ment, employment  and  promotion  j  *  *  *  provided  they 
possess  the  business  capacity  necessary  to  discharge  the  duties 
of  the  position  involved.  And  no  pei*son  holding  a  position 
by  appointment  or  employment  in  the  state  of  New  York 
*  *  *  who  is  an  honorably  discharged  soldier,  sailor  or 
marine,  *  *  *  shall  be  removed  from  such  position  or 
employment  except  for  incompetency  or  misconduct  shown, 
after  a  hearing  upon  due  notice,  upon  the  charge  made,  and 
with  the  right  to  such  employee  or  appointee  to  a  review  by 
writ  of  certiorari ;  a  refusal  to  allow  the  preference  provided 
for  in  this  act  to  any  honorably  discharged  Union  soldier, 
sailor  or  marine,  or  a  reduction  of  his  compensation  intended 
to  bring  about  a  resignation,  shall  be  deemed  a  misdemeanor, 
and  such  honorably  discharged  soldier,  sailor  or  marine  shall 
have  a  right  of  action  therefor  in  any  court  of  competent 
jurisdiction  for  damages,  and  also  a  remedy  by  mandamus  for 
righting  the  wrong.  The  burden  of  proving  incompetency  or 
misconduct  shall  bo  upon  the  party  alleging  the  same.  But 
the  provisions  of  this  act  shall  not  be  construed  to  apply  to 
the  position  of  private  secretary  or  deputy  of  an  ofHcial  or 
department  or  to  any  other  person  holding  a  strictly  confi- 
dential position." 

It  may  be  that  the  provisions  of  this  act  casting  the  burden 
of  proving  incompetency  upon  an  officer  charged  with  the 
duty  of  making  appointments  to  the  civil  service  is  unwise, 
and  that  the  clause  making  him  guilty  of  a  misdemeanor,  and 
liable  personally  in  damages  in  case  he  fails  to  allow  the  pref- 
erence provided  for,  is  harsh  and  unreasonable.  Possibly  these 
provisions  may  operate  to  deter  officers  from  exercising  their 
judgment  against  applicants  in  considering  their  business 
capacity,  and  that,  in  conse(|uence,  incompetent  persons  may 
receive  appointments  to  positions  in  the  civil  service,  there])y 
prejudichig  the  j)ublic  interests ;  birt  as  to  the  wisdom  and 
effect  of  these  provisions  we  have  nothing  to  do,  and  if  tliey 
are  unwise,  harsh  and  unreasonable  the  remedv  is  with  the 
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legislature.  As  long  as  they  remain  a  part  of  our  statutes  it 
is  the  duty  of  the  courts  to  faithfully  execute  them. 

The  statute,  as  we  understand  it,  as  apj)lied  to  the  case  under 
consideration,  casts  the  burden  of  showing  that  the  relator  did 
not  possess  the  business  capacity  necessary  to  discharge  tlie 
duties  of  special  agent  upon  the  defendant.  He  appointed 
the  relator  for  the  probationary  term  of  three  months,  pro- 
vided by  the  statute  and  the  rules  promulgated  by  the  gov- 
ernor. The  commissioner  thus  had  an  opportunity  to  ascer- 
tain liis  competency  and  business  capacity.  At  the  end  of  the 
probationary  term  the  relator,  being  an  honorably  discharged 
Union  soldier,  was  entitled  to  his  permanent  appointment,  pro- 
vided he  possessed  the  business  capacity  necessary  to  properly 
discharge  the  duties  of  the  position.  The  commissioner,  in 
the  first  instance,  was  charged  with  the  duty  of  determining 
that  question  of  fact.  He  found  against  the  relator,  but  liis 
finding  is  not  conclusive.  Under  the  provisions  of  the  act  the 
relator  is  given  the  right  to  have  the  correctness  of  the  com- 
missioner's determination  ascertained  by  mandanms.  This 
remedy  he  invoked,  and  it  appears  to  us  that,  upon  the  papers 
presented,  he  was  entitled  to  an  alternative  writ,  to  the  end 
tliat  the  question  raised  with  reference  to  his  competency  and 
business  capacity  might  be  tried  and  determined  by  tlie  court 
in  the  usual  way. 

It  is  now  contended  tliat  the  provisions  of  the  Liquor  Tax 
Law  (Chap.  112,  sec.  10,  Laws  of  1890)  provide  that  the  spe- 
cial agents  "  shall  be  deemed  the  confidential  agents  of  the  state 
commissioner,"  and  that  the  provisions  of  the  act  which  we  have 
above  considered  do  not  apply  to  any  "  person  holding  a  strictly 
confidential  position."  It  will  be  observed  that  in  the  Liquor 
Tax  Law  the  word  "strictly "  is  omitted,  but  assuming  that 
it  was  the  intention  of  the  legislature  to  make  the  position  of 
special  agents  a  strictly  confidential  position,  the  question  then 
arises  as  to  whether  it  is  in  conflict  with  the  civil  service 
clause  of  tlie  Constitution,  which  provides  that  "  appointments 
and  promotions  in  the  civil  service  of  the  state  *  *  * 
shall  be  made  according  to  merit  and  fitness,  to  be  ascertained, 


lS9vS.]  People  ex  rel.  Sweet  v,  Lyman.  391 


N.  Y.  Rep.]  Dissenting  opinion,  per  Bartlett,  J. 


SO  far  as  practicable,  by  examinations,  which,  so  far  as  practi- 
cable, shall  be  cohipetitive."  In  considering  these  provisions 
of  the  Constitution  in  the  case  of  Chittenden  v.  Wiwster  (152 
N.  Y.  345),  we  held  that  competitive  examinations  were  not 
l)racticable  for  positions  which  were  strictly  confidential  to  the 
appointing  officer,  and  in  that  case  and  in  the  Crummey  Case 
(152  X.  Y.  217)  we  discussed  to  some  extent  the  question  as  to 
what  constituted  a  contidential  position.  Of  course,  great 
weight  should  be  given  to  the  determination  of  the  legislature 
as  to  the  character  of  the  position.  It,  however,  cannot  over- 
ride the  Constitution  and  by  an  enactment  make  a  position 
confidential  which,  under  a  fair  and  reasonable  construction 
of  the  Constitution,  is  not  confidential.  Whether  a  position  is 
confidential  or  not  depends  largely  upon  the  character  of  the 
duties  of  the  position.  We  think,  however,  that  we  are 
relieved  from  the  consideration  of  this  question  at  this  time 
for  the  reason  that  the  commissioner  of  excise  in  this  case  has 
made  no  claim  that  the  position  was  confidential  or  that  he 
refused  to  appoint  the  relator  for  that  reason.  In  his  answer 
to  the  petition  for  the  writ  of  mandamus  he  alleged  two 
grounds,  and  two  only  for  the  opposing  of  the  allowance 
of  the  writ.  These  grounds  were,  first,  incompetency,  and, 
second,  laches  in  instituting  the  proceedings.  Those  were  the 
only  questions  brought  to  the  attention  of  the  court  and 
are  the  only  questions  which  we  think  can  properly  be  here 
considered. 

The  order  of  the  Appellate  Division  and  that  of  the  Special 
Term  should  be  reversed  and  an  alternative  writ  issued,  and 
for  that  purpose  the  proceeding  sliould  be  remitted  to  the 
Special  Term,  with  costs  to  abide  the  final  award  of  costs. 

Bartlett,  J.  (dissenting).  I  agree  with  Judge  IIaight  for 
reversal  but  place  my  vote  on  the  grounds  stated  in  his  opinion 
and  the  additional  ground  based  on  the  civil  service  provisions 
of  the  Constitution  (Art.  V,  §  9). 

The  fundamental  law  commands  that  appointments  and 
promotions  in  the  civil  service  shall  be  made  according  to 
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merit  and  fitness,  to  be  ascertained,  so  far  as  practicable,  by 
examinations,  which,  so  far  as  practicable,  shall  be  competitive. 
It  then  further  commands  that  the  honorably  discharged  soldiere 
and  sailors  in  the  late  civil  war,  who  are  citizens  and  residents 
of  this  state,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  standing  on  any  list 
from  which  such  appointment  or  promotion  may  be  made. 

In  my  opinion,  when  the  name  of  a  veteran  is  duly  reached 
on  the  eligible  list,  he  is  entitled,  under  the  provisions  of  the 
Constitution  and  the  law  enacted  to  carry  them  out,  to  an  abso- 
lute appointment,  and  thereafter  can  be  removed  only  for 
incompetency  or  misconduct.     (Ch.  821,  Laws  1896.) 

The  provisions  for  a  probationary  appointment  of  three 
months  (Laws  1883,  ch.  354,  §  2,  and  rule  12  of  the  Civil 
Service  Board)  are  contrary  to  the  letter  and  spirit  of  the  Con- 
stitution, and  consequently  void.  The  rule  enacted  by  legis- 
lative autiiority,  and  as  amended  in  ISDG,  provides  :  "  At  the 
end  of  such  term,  if  the  conduct,  capacity  and  fitness  of  the 
probationer  are  satisfactory  to  the  appointing  officer,  his 
retention  m  the  service  shall  be  equivalent  to  his  absolute 
appointment ;  but  if  his  conduct,  capacity  and  fitness  be  not 
satisfactory,  he  may  be  discharged  at  any  time.'' 

If  this  rule  and  the  legislation  upon  which  it  is  based  can 
stand,  it  may  be  well  asked  what  has  become  of  that  protection 
which  the  Constitution  is  supposed  to  afford  the  veteran  after 
his  merit  and  fitness  have  been  ascertained  by  a  competitive 
examination  and  his  name  entered  on  the  eligible  list? 

It  comes  to  this,  that  he  receives  his  absolute  appointment 
only  if  his  conduct,  ca])acity  and  fitness  are  satisfactory  to  the 
appointing  officer.  To  my  mind,  this  amounts  to  a  practical 
repeal  of  the  constitutional  provisions  to  which  reference  has 
been  made. 

If  the  act  of  1883  and  the  rule  framed  in  pursuance  of  it 
stand,  the  legislature  can  repeal  the  act  of  1890  and  all  other 
acts  standing  in  the  way,  and  appointments  will  depend  upon 
the  whim,  the  ca})rice,  of  an  appointing  officer  if  he  is  dis- 
posed to  abuse  the  j)owe!*  with  which  he  is  vested. 


1898.] 


Myers  v.  Bolton. 


393 


N.  Y.  Rep.] 


Statement  of  case. 


It  is  no  answer  to  say  tliat  the  law  presumes  an  otficer  will 
perform  his  duty  properly. 

The  civil  service  policy  of  the  state,  which  was  finally 
placed  in  the  Constitution,  seeks  to  do  away  with  this  abuse 
of  power  and  patronage. 

I  am  not  content  to  rest  my  vote  solely  on  the  act  of  1896. 

Martin,  J.,  reads  for  affirmance.  Parker,  Ch.  J.,  Gray 
and  Yanx,  J  J.,  concur.  IIaight,  J.,  concurs  so  far  as  it 
relates  to  the  civil  service  provisions  of  the  Constitution  and 
statutes,  but  dissents  as  to  the  portion  relating  to  the  Vet- 
erans' Act  upon  the  grounds  specided  in  his  opinion. 

IIaight  and  Bartlett,  JJ.,  read  for  reversal,  and  O'Brien, 
J.,  concurs. 

Order  affirmed,  with  costs. 
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Sarah    L.   Myers   et   al.,  Respondents,  v,  Thomas  Bolton 
et  al.,  Appellants,  Impleaded  with  Others. 

1.  Tenants  in  Common  —  Compensation  for  Management  of  Estate 
—  AcciUiESCENCE.  Mere  silence  on  the  part  of  certain  tenants  in  coramon 
as  to  the  management  of  the  real  estate  by  their  co-tenants,  being  also 
executors  without  power  over  the  realty  except  to  sell  it,  for  some  six 
years  from  the  probate  of  the  will  of  their  coramon  testatrix,  where  the 
executors,  who  were  lessees  of  most  of  the  property,  were  business  men, 
while  the  other  tenants  in  common  were  their  sisters  and  were  not  shown 
to  have  known  all  the  material  facts,  and  ne^irly  all  the  land  was  being 
subjected  to  condemnation  proceedings,  does  not  constitute,  as  matter  of 
law,  an  acquiescence  entitling  the  executors  to  an  allowance  of  compen- 
sation for  services  in  coUecting  rents  and  managing  the  real  estate,  when 
sued  by  their  co  tenants  for  an  accounting. 

2.  Liability  for  Interest  upon  Receipts  from  Estate.  Where,  in 
an  action  between  tenants  in  common  for  an  accounting  as  to  the  man- 
agement of  the  estnte  by  the  defendants,  it  appears  that  the  defendants 
have  mingled  their  collections  of  rent  with  their  own  funds,  have  used  them 
in  their  own  business  and  have?  failed  to  render  any  account,  they  are 
liable  for  interest  on  the  annual  balan(;es  of  collections  over  disbursements, 
to  the  date  of  the  referee's  re]H)rt,  but  not  for  compound  interest. 

Myers  v.  Bolton,  80  Hun,  342,  modified. 


(Argued  October  6,  !«'.)«;  decided  December  13,  1898.) 
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Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered 
December  2,  1895,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Ahx.  Thain  for  appellants.     If  the  action  is  to  be  deemed 
an  equitable  one,  tlie  appellants  invoke  the  principle  of  the 
maxim  that  he  who  asks  equity  should  do  equity.     (Potter's 
Willard's  Eq.  92,  107 ;  Woodruffs,  N,  Y.,  z"  K  cfe  TF.  B,  It. 
Co,,  129  N.  Y.  27;  Perry  on  Trusts,  §§  910,  917,  918;  3 
Wait^s  Act.  &  Def.  149 ;  Stevens  v.  MeM^\  152  N.  Y.  551 ; 
Phamic  V.  Phamix,  28  Hun,  629  ;  Matter  of  Moffat,  24  Hun, 
325.)     It  was  error  to  charge  appellants  with  interest  upon 
annual   balances.     {Benedict  v.  Sitter,  82   Hun,    190,   198; 
Smith  V.   Velie,  60  N.  Y.  106,  111;  Seymour  v.  S,  F,   C. 
Assn,,  4  App.  Div.  359,  367  ;  W,  S.  Bank  v.  Town,  of  Solon y 
136  N.  Y.  465,  481 ;  Mamjield  v.  xY.  Y,  C,  cfe  //.  k,  IL  R. 
Co,,  114  N.  Y.  331,  337;  Price  v.  Holman,  135  N.  Y.  124; 
flatter  of  Barnes,  140  N.  Y.  468  ;  Button  v.  Kinnete,  88 
Hun,  35.)     The  appellants  should  have  been  credited  with 
payments   made   by  tliem   in    restoring   the   machinery  and 
building  in   excess   of  moneys   realized  upon   the  insurance 
policies.     {St^n^cfis  v.  Melcher,  152  N.  Y.  551.)     The  appel- 
lants  are   not  estopped   by  reason   of   statements  contained 
in   tlieir  books  or  in    the  account  presented  in    the   Surro- 
gate's Court  by  the  executors.     (Bigelow  on  Estoppel,  638.) 
It  was  error  to  charge  the  defendants  Thomas  Bolton  and 
Henry  B.  Bolton  and  William  H.  Birchall  jointly  for  the  sev- 
eral collections  made  by  Thomas  Bolton  and  Henry  B.  Bolton. 
(  Wool  ever  v.  Knapp,  18  Barb.  265 ;  Dresser  v.  Dresser,  40 
Barb.  300  ;    Wilcox  v.  IF/Zcur,  48  Barb.  327;  JoslynwJoslyn, 
9   Hun,   388;  Rosehoom  v,  liosehoom,  15   Hun,  309.)     Tlie 
defendant  William  H.  Birchall  should  not  have  been  held  for 
the  rent  of  the  house  occupied  l)y  him.     {Middowney  v.  J/1 
cfc  E,  R,  R,  Co.,  42  Hun,  449;  6  X.  Y.  S.  R.  80.)     All  the 
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causes  of  action  as  to  whicli  testimony  was  given  were  legal 
and  not  equitable  in  their  nature.  The  defense  upon  that 
ground  should,  therefore,  have  been  sustained.  {Town  of 
Mentz  V.  Cook,  108  N.  Y.  504  ;  Grand  in  v.  Le  Roy,  2  Paige, 
509;  Le  Hoy  v.  Piatt,  4  Paige,  77  ;  MUU  v.  Mills,  115  N. 
Y.  80,  85;  Potter's  Willard's  Ya\,  139  ;  Dudley  v.  Congrega- 
tion T,  O.  St.  Francis,  19  N.  Y.  Supp.  605,  608;  Ariwld  v. 
Angell,  62  N.  V.  508 ;  Ileywood  v.  City  of  Buffalo,  14  N. 
Y.  534,  540 ;  Code  Civ.  Pro.  §  1666 ;  1  R.  S.  749,  §  9.) 

T,  ir.  Foster  for  respondents.  The  referee  properly  dis- 
allowed defendants'  claims.  {Mumford  v.  Brown,  6  Cow. 
475.)  The  Bronx  Company  should  be  charged  with  all  the 
rents  actually  collected  by  it,  and  all  the  rent  reserved  by  the 
lease  with  interest  from  the  time  the  rents  were  collected  or 
should  have  been  collected.  The  company  mingled  the  rents 
with  its  own  moneys  and  used  them  in  its  business.  {Bonn  v. 
Steiger,  2  N.  Y.  S.  R.  90 ;  Stacy  v.  Graham,  14  N.  Y.  492  ; 
Greenly  v.  Hopkins,  10  AVend.  97  ;  Hover  v.  Heathy  3  Ilun, 
283;  N.  r.,  L.  E:ik  W.  R,  R,  Co.  v.  Carhart,  1  N.  Y.  S. 
R.  435;  Adams  v.  Fort  Plain  Bank,  36  X.  Y.  261 ;  Sunders 
V.  L.  S.  &  M.  S.  R.  Co.,  94  N.  Y.  641 ;  Eldred  v.  Fames,  48 
Ilun,  253.)  The  Bronx  Company  erroneously  claims  to  be 
allowed  out  of  the  rents  the  cost  of  repairing  one  of  the  mills, 
a  part  of  the  leased  property  that  was  damaged  by  tire, 
amounting  to  §5,501.06.  {Howard  v.  DooUttle,  3  Duer,  464 ; 
Hallett  V.  Wylie,  3  Johns.  44 ;  Gf'aves  v.  Berdan,  26  N.  Y. 
498 ;  Taylor  v.  Baldwin,  10  Barb.  626 ;  Scott  v.  Guernsey, 
48  N.  Y.  106 ;  Mumford  v.  Brown,  6  Cow.  475 ;  31  Ilun, 
522 ;  Coakley  v.  Mahar^  36  Ilun,  158.)  The  Bronx  Company 
erroneously  claims  that  there  can  be  no  recovery  in  this  action 
of  the  rents  reserved  under  its  lejise  for  the  reason  that  those 
rents  have  not  been  collected.  {Rosenherg  v.  Block,  22  J.  &  S. 
537;  Risdon  v.  De  La  Rua,  19  J.  &  S.  63;  98  N.  Y.  653.) 
The  defendants  erroneously  claim  that  the  Bronx  Company  is 
not  liable  to  pay  the  rent  reserved  by  the  lease  subsequent  to 
the  passage  of  the  New  Parks  Act  of  June  14,  1SS4,  claiming 


396  Myers  v.  Bolton.  [Dec, 


Opinion  of  the  Court,  per  Vann,  J.  [Vol.  157. 


that  under  that  act  the  city  was  vested  with  the  title  of  the 
property  from  the  passage  of  the  act.  {Matter  Dept  of 
Parks,  6  N.  Y.  Supp.  750  ;  ifatter  of  Jlunsofi,  29  Ilun,  325 ; 
Matter  of  Military  Parade  Ground,  60  N.  Y.  320 ;  Matter 
Comrs,  of  Washington  Park,  56  N.  Y.  144;  Hamersley  v. 
Mayor,  etc.,  56  N.  Y.  533 ;  1  R.  S.  [6th  ed.]  661,  §  103 ;  2 
Hill,  342.)  The  complaint  sets  fortli  the  lease  to  the  Bronx 
Company,  the  collection  of  tiie  rents  by  that  company,  the 
common  ownership  of  the  property  by  the  parties,  asks  for  an 
account  of  all  rents  collected  and  for  the  recovery  of  the  rents 
reserved  by  that  lease,  and  demands  judgment  for  the  recovery 
of  all  these  moneys  or  what  might  remain  after  making  proper 
credits.  The  action  was  properly  brought.  {Tuers  v.  Titers, 
16  Abb.  N.  C.  464  ;  Lane  v.  Wh^elright,  23  N.  Y.  Supp.  576  ; 
Code  Civ.  Pro.  §  4S3 ;  Devlin  v.  Mayor,  etc.,  23  X.  Y.  Supp. 
'^'^^',  Mills  V.  3{ilJs,  115  N.  Y.  80;  Stary  v., Graham,  14  N. 
Y.  492;  Bonn  v.  Stelger,  2  N.  Y.  S.  R.  90.)  Defendants 
oannot  have  judgment  for  causes  of  action  not  set  up  in 
defense  or  counterclaim.     (  Wright  v.  Delafield,  25  X.  Y.  266.) 

Vann,  J.  On  the  29th  of  September,  1S82,  Ann  Bolton, 
the  mother  of  all  tlic  parties  except  William  II.  Birchall,  who 
was  her  adopted  son,  dred  seized  of  some  valuable  real  estate 
situated  on  the  Bronx  river  at  a  place  known  as  Bronxdale. 
She  left  a  will  dated  April  6th,  1880,  which  was  duly  admit- 
ted to  probate  on  the  20th  of  November,  1882,  whereby  she 
devised  all  of  her  real  property,  except  a  single  house  and  lot, 
to  the  parties  to  this  action  and  Emily  B.  N orris,  a  daughter 
who  died  in  1SS7  intestate  and  without  descendants.  She  also 
gave  pc^wer  to  her  executors  to  sell  any  or  all  of  her  real  estate 
either  at  public  or  private  sale,  but  gave  them  no  other  author- 
ity with  reference  thereto.  The  most  valuable  part  of  her  real 
estate  had  been  leascnl  to  her  sons,  Henry  B.  and  Thomas 
Bolton,  and  her  adoj)ted  son,  William  II.  Birchall,  who  were 
copartners  under  the  name  of  the  Bronx  Company,  for  live 
years  from  March  1,  l.sso,  with  the  j)rivilego  of  five  years 
more,  which  was  duly  exercised,  at  a  rent  ret^erved  of  ^4,500  a 
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year.  Said  lessees  occupied  all  of  this  leased  property  until 
1891,  althougli  the  most  valuable  part  of  it  was  taken  by  the 
city  of  New  York  for  Bronx  park  und^r  chapter  522  of  the 
Laws  of  188:t,  the  report  of  the  commissioners  of  estimate 
having  been  confirmed  on  the  9th  of  July,  1889.  This  action 
was  brought  to  compel  the  defendants  composing  said  com- 
pany to  account  for  rents  received  for  the  use  and  benefit  of 
the  plaintiffs.     (Code  Civ.  Pro.  §  1666 ;  1  R.  S.  749,  §  9.) 

Many  questions  have  been  argued  before  us,  but  we  are 
satisfied  with  the  disposition  made  thereof  and  the  reasons 
given  therefor  by  the  General  Term  so  far  as  those  questions 
received  expression  of  consideration  in  the  opinion  of  that 
learned  court.  We  will  briefly  examine  two  questions,  not 
discussed  below,  that  are  pressed  upon  our  attention  with 
great  earnestness  by  the  counsel  for  the  appellants. 

The  defendants  who  compose  the  Bronx  Company  are  the 
only  appellants,  and  they  insist  that  the  referee  erred  iii  not 
allowing  them,  or  the  two  who  assumed  to  control  the  real 
estate,  as  executors,  compensation  for  their  services  in  collect- 
ing rents  and  managing  the  real  estate.  It  is  admitted  that, 
so  far  as  tliov  rendered  services  for  the  benefit  of  their  co-ten- 
ants  in  common  in  the  condemnation  proceedings,  they  have 
received  compensation  already,  and  that  the  two  executors 
have  received  compensation  for  all  the  services  rendered  by 
them,  as  such,  with  reference  to  the  personal  estate.  The 
appellants  were  neither  employed  nor  authorized  to  collect 
rents  or  manage  the  realty,  but  they  base  their  claims  to  com- 
pensation therefor  upon  the  theory  that  their  co-tenants  acqui- 
esced in  their  action,  and,  hence,  impliedly  promised  to  pay 
what  their  services  were  reasonably  worth.  They  raised 
the  question  by  a  request  to  find  duly  presented  to  the  referee, 
under  the  practice  in  force  at  the  time  of  the  trial,  in  these 
words :  "  The  plaintiffs  acquiesced  in  the  management  by  the 
said  defendants  under  the  title  of  the  '  estate  of  Ann  Bolton' 
of  the  properties  left  by  the  deceased."  The  referee  refused 
to  80  find  and  the  appellants  excepted.  Unless  the  evidence 
was  such  that  it  was  an  error  of  law  for  the  referee  not  to  find 
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as  requested,  we  cannot  reverse  tlie  judgment  upon  the  ques- 
tion now  under  consideration.  The  case  contains  no  certificate 
tliat  it  includes  all  the  evidence  given  on  the  trial,  and  all  that 
appears  on  tlie  subject  is  in  substance  as  follows :  Prior  to  the 
death  of  Ann  Bolton  the  appellants  had  managed  her  estate 
and  transacted  her  business  for  her.  After  her  death  the  execu- 
tors, assuming  that  they  had  power  to  do  so  under  the  will, 
continued  to  manage  the  real  estate  by  renthig  it,  collecting 
rents  and  the  like.  All  the  moneys  collected  went  into  the 
business  of  the  Bronx  Company,  and  no  account  was  kept 
except  in  the  books  of  that  company. 

No  affirmative  act  of  acquiescence  on  the  part  of  the  plain- 
tiffs was  shown.  From  1882  until  1889,  when  this  action  was 
begun,  the  appellants  collected,  received  and  retained  all  the 
rents,  but  paid  therefrom  taxes,  insurance,  interest  on  mort- 
gages and  a  small  amount  of  the  principal.  When  called 
upon' to  account  in  Surrogate's  Court  in  1889,  it  was  discov- 
ered that  they  had  no  power  over  the  realty  as  executors, 
except  to  sell  it  under  the  power  of  sale,  and  thei'eupon  this 
action  was  commenced.  Whatever  thev  did  in  the  manao^e- 
ment  of  the  real  estate  was  done  without  any  actual  authority 
from  the  plaintiffs,  and  we  find  no  evidence  of  implied  author- 
ity, except  that  the  plaintiffs  did  not  take  charge  of  their  inter- 
ests respectively  in  the  real  estate,  or  object  to  the  conduct  of 
the  defendants  with  reference  thereto.  All  the  rents  collected 
by  the  appellants,  amounting  to  nearly  $46,000,  have  been 
retained  by  them,  except  such  portions  as  they  paid  out  for 
the  purposes  already  mentioned.  They  paid  no  part  of  it  to 
the  plaintiffs,  and  while  it  does  not  appear  expressly  that  a 
demand  was  made  upon  them  for  it,  the  evidence  is  very  sug- 
gestive that  demands  were  made  but  not  complied  with.  The 
appellants  pleaded  no  counterclaim  for  compensation  in  their 
answer,  nor  did  they  move  to  amend  the  pleadings  in  that 
regard  upon  the  trial.  All  the  money  collected  they  mingled 
with  their  own,  and  have  had  the  use  of  it  in  their  business 
except  as  aforesaid.  AVhile  they  owe  the  balance  individually 
because  they  received  it  and  used  it,  they  now  claim  the  right 
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to  coiuiterelaini  for  services  which  two  of  them  assumed  to 
render  as  executors,  but  which  they  had  no  right  to  render  in 
any  capacity.  They  made  no  cliarge  in  their  books  and  claimed 
no  compensation  tlierefor,  so  far  as  appears,  until  the  trial 
of  this  action.  Over  two-thirds  of  the  rents  received  and 
retained  were  owing  by  the  three  appellants  as  copartners,  under 
said  lease  from  Ann  Bolton.  In  the  absence  of  an  agreement, 
one  tenant  in  common  is  not  entitled  to  compensation  for  col- 
lecting the  rents  belonging  to  himself  and  his  co-tenants.  An 
executor  who  intermeddles  with  the  real  estate  and  assumes 
the  management  thereof  without  authority,  has  no  right  to 
compensation  even  for  valuable  services  rendered  as  such. 
Like  an  executor  de  807i  tort  he  is  subject  to  personal  lia- 
bility without  any  compensating  advantage.  There  is,  there- 
fore, no  basis  of  fact  or  law  to  sustain  the  contention  of 
the  appellants  that  they,  or  that  the  two  of  them, 
who  were  executors,  have  a  right  to  compensation  for 
services  connected  with  the  real  estate  in  questioil.  To 
permit  executors  to  charge  for  services  rendered  without 
authority  would  be  a  dangerous  rule,  especially  in  a  case 
like  the  one  before  us,  w^here  the  executors  were  business 
men,  and  the  persons  against  whom  they  seek  to  make  the 
charge  were  their  own  sisters,  who  do  not  appear  to  have  sanc- 
tioned the  management  of  the  real  estate  by  them  or  to  have 
accepted  any  benefit  therefrom.  There  was  no  acquiescence 
on  the  part  of  the  plaintiffs,  unless  it  is  to  be  inferred  from 
silence,  and  it  does  not  appear  whether  they  said  anything  by 
way  of  demand  or  protest  or  not.  They  are  not  estopped,  for 
they  made  no  representation  and  took  no  action  upon  which 
an  estoppel  can  be  predicated.  It  has  been  held  that  acquies- 
cence "  is  no  more  than  an  instance  of  the  law  of  estoppel  b}' 
words  or  conduct."  {De  Bxisschs  v.  Alty  L.  R.  [8  Ch.  Div.] 
286,  314.)  So  in  Kent  v.  Quicksilver  Mining  Co,  (78  N.  Y. 
159,  187)  acquiescence  was  said  to  be  "the  doctrine  of  equi- 
table estoppel,  which  applies  to  members  of  corporate  or  asso- 
ciated bodies,  as  well  as  to  persons  acting  in  a  natural  capacity." 
While  submission  to  an  existing  state  of  things  for  a  longer  or 
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sliorter  period,  with  full  knowledge  thereof,  is  evidence  of 
acquiescence,  still,  as  was  said  in  Jenison  v.  Hapgood  (24r 
Mass.  1,  7),  "  There  is  no  precise  rule  as  to  what  length  of 
time  or  what  other  fact  or  circumstance  shall  be  considered 
sufficient  proof  of  acquiescence."  From  November  2()th, 
1882,  when  the  will  was  proved,  until  a  short  time  prior  to 
April  24th,  1889,  when  this  action  was  commenced,  the  plain- 
tiffs do  not  appear  to  have  shown  open  discontent,  but  mere 
negligence  in  submitting  to  a  wrong  even  for  that  length  of 
time  was  not  conclusive  under  the  circumstances.  What 
should  they  have  done?  They  might  have  brought  an  action 
to  partition  the  premises,  but  they  were  not  bound  to,  or  an 
action  for  an  accounting,  which  they  finally  brought.  Their 
omission  to  take  any  action,  as  the  referee  might  liave  prop- 
erly concluded,  may  have  been  owing  to  the  fact  that  during 
the  most  of  the  period  of  silence  nearly  all  the  land  was  sub- 
ject to  proceedings  in  condemnation.  As  early  as  the  year 
1882  it  was  known  by  the  parties  that  the  city  of  New  York 
contemplated  taking  the  most  of  the  property  for  a  ])ai'k, 
although  the  act  authorizing  condemnation  >vas  not  passed 
until  1884.  It  does  not  appear  that  the  plaintiffs  knew  all  the 
material  facts.  While  they  may  be  fairly  presumed  to  have 
known  of  the  will,  for  it  could  not  have  been  proved  without 
notice  to  them,  still  it  is  not  a  presumption  of  law  that  they 
knew  what  the  executors  were  doing  with  reference  to  the 
realty.  The  evidence  of  knowledge,  aside  from  presumption, 
is  confined  to  the  declaration  of  a  single  interested  witness  in 
the  form  of  a  conclusion  that  they  understood  what  was  going 
on.  Even  if  they  did,  we  do  not  think  that  mere  silence, 
under  all  the  evidence,  is  sufficient  to  make  it  an  error  of  law 
for  the  referee  to  refuse  to  find  that  they  acquiesced  to  such 
an  extent  as  to  warrant  the  inference  of  an  implied  promise  to 
pay.  Acquiescence  was  a  question  of  fact,  and  while  he 
might  have  found  for  the  defendants  upon  this  question,  he 
was  not  bound  to  so  find. 

The  apjxiUants  also  claim  that  injustice  was  done  them  by 
the  allowance  of  comj)ound  interest,  and  tjiis,  we  think,  is  well 
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founded.  The  referee,  in  stating  the  account,  charged  them 
with  the  amount  collected  and  credited  them  with  the  amount 
paid  out  each  year.  As  the  annual  receipts  always  exceeded 
the  disbursements,  he  deducted  the  latter  from  the  former 
and  charged  them  with  interest  on  the  balance  from  the  last 
day  of  the  year  in  which  it  accrued  until  August  1,  1894, 
although  why  that  date  was  selected  does  not  appear,  for  the 
report  was  dated  March  28,  1895.  He  directed  judgment  in 
favor  of  the  plaintiffs  for  their  proportion  of  the  aggregate 
of  these  annual  balances,  with  interest  thereon  from  August 
1,  1894.  Compound  interest  was  thus  allowed,  and  the  judg- 
ment is  erroneous  to  that  extent.  The  defendants  were  liable 
for  interest  on  the  annual  balances  to  the  date  of  the  report 
because  they  had  mingled  the  collections  with  their  own  funds ; 
had  used  them  in  their  own  business,  and  had  failed  to  render 
any  account.  They  thus  received  a  benefit  from  the  use  of 
the  money  of  others  which  they  ought  to  have  promptly 
accounted  for  and  paid  over.  As  they  were  not  actual  trus- 
tees, we  do  not  think  they  were  liable  for  compound  interest, 
for  even  trustees  are  not  held  liable  to  this  extent  except 
under  special  circumstances.  This  error,  however,  does  not 
necessarily  require  a  reversal  of  the  judgment,  as  it  may  be 
corrected  by  making  the  proper  deduction,  the  amount  of 
which  can  be  computed  with  absolute  certainty. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
with  costs  to  abide  the  event,  unless  the  respondents  stipulate 
to  deduct  the  amount  of  compound  interest  included  in  the 
judgment,  and  in  that  event  the  judgment  should  be  modified 
accordingly,  and,  as  thus  modified,  affirmed,  without  costs  in 
this  court  to  either  party.  The  order,  if  not  agreed  upon, 
may  be  settled  before  the  judge  who  prepared  the  opinion  of 
the  court. 

Gray,  IIaight  and  Martin,  J  J.,  concur;  O'Brien  and 
Bartlett,  JJ.,  vote  for  further  modification  for  the  reason 
that  the  appellants  were  also  entitled  to  commissions  as  trus- 
tees by  consent  or  acquiescence;  Parker,  Ch.  J.,  not  sitting. 

Judgment  reversed  unless,  etc. 
51 
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Maby  Elizabeth  Smith,  Appellant,  v.  Rienzi  A.  Secob  et  al., 
Defendants ;  Ibving  Bachbaoh,  Purchaser,  Respondent. 

Real  Property  —  Title  —  Defective  Partition  —  Absence  op 
Provision  for  Unborn  Owners.  Where  a  devise  for  several  benefici- 
aries, in  trust  for  two  lives  with  remainders  in  fee,  includes  contingent 
interests  of  persons  not  in  being,  a  marketable  title  to  the  property  is  not 
furnished  by  a  judgment  in  an  uncontested  action  of  partition,  before  the 
termination  of  the  trust,  to  which  all  living  persons  interested  were  par- 
ties, but  making  no  provision  for  the  benefit  of  after-born  devisees. 

SmWi  V.  Secor,  31  App.  Div.  103,  affirmed. 

(Argued  November  21, 1898;  decided  December  16,  18d8.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
8,  1898,  reversing  an  order  of  the  Special  Terra  refusing  to 
relieve  Irving  Bachrach  fron*  his  purchase  of  certain  premises 
upon  a  sale  thereof  in  partition. 

Mary  A.  Secor  died  June  14:th,  1894,  seized  and  possessed 
of  valuable  real  estate  in  the  city  of  New  York,  the  residuum 
of  which  by  her  will  she  divided  into  seven  parts,  and  devised 
six  thereof  to  her  executors  in  trust,  to  hold  one  for  each  of 
her  children.  She  provided  that  the  trust  should  continue 
during  the  lives  of  her  daughter  Adelle  and  her  son  Kienzi, 
and  directed  the  trustees  to  rent  all  of  said  real  estate  during 
the  continuance  of  the  trust.  She  required  the  income  of  said 
six-sevenths  to  be  divided  equally  among  her  six  children,  and 
directed  what  disposition  should  be  made  of  the  income  on  the 
death  of  any  child  during  the  period  of  the  trust.  Upon 
the  death  of  Adelle  and  Rienzi  the  trust  was  to  terminate,  and 
she  directed  that  the  trustees  should  then  sell  the  property  and 
divide  the  net  proceeds  "  equally  among  all  of  my  said  six 
children  then  living  *  *  *  and  the  descendants  of  such 
as  may  then  be  dead."  If  there  was  no  descendant  of  a 
deceased  child  its  share  was  to  be  equally  distributed  among  her 
children  then  living. 

Charles  A.  Secor,  one  of  her  children,  died  before  herself,  and 
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this  action  was  brought  to  partition  an  undivided  seventh  of  the 
residuum  of  the  real  estate  upon  the  tlieory  that  she  died  intes- 
tate as  to  the  seventh,  which  would  have  gone  to  Charles  had  he 
lived  until  the  end  of  the  trust.     All  living  persons  interested 
were  made  parties,  but  none  appeared  except  certain  infants 
whose  guardians  ad  litem  put  in  the  usual  general  answer.    The 
trustees  made  no  defense;  judgment  of  partition  was  taken  in 
the  usual  form,  practically  by  default,  and  no  provision  was 
made  for  unknown  owners  or  after-born  children.     No  sugges- 
tion or  notice  appeared  in  the  terms  of  sale  putting  purchasers  on 
guard  as  to  the  title  that  they  would  get.     Irving  Bachracli 
purchased  at  the  sale,  but  upon  being  advised  by  counsel  that 
a  good  and  marketable  title  could  not  be  given  by  the  referee's 
deed  pursuant  to  said  judgment,  he  moved  at  Special  Term  to 
be  relieved  from  his  purcliase.     The  Special  Term  denied  the 
motion  upon  the  ground  that  the  testatrix  died  intestate  with 
respect  to  the  share  to  be  held  in  trust  for  her  son  Charles, 
and  upon  the  further  ground  that  the  tinal  judgment  confirm- 
ing the  referee's  report  and  the  sale  was  a  full  protection  to 
the  purchaser.     Upon  appeal,  the  Appellate    Division  held 
"  that  it  was  the  evident  intention  of  the  testatrix  that  the 
trust  was  to  continue  during  the  life  of  her  daugliter  Adelle 
and  her  son  Rienzi,  independent  of  the  lives  of  those  children 
whom  she  had  designated  as  the  ones  who  should  receive  the 
income  of  the  trust  during  its  continuance ; "  that  she  "  did 
not  die  intestate  as  to  the  share  of  a  child  designated  to  receive 
a  portion  of  the  income  of  the   trust  estate  who   had  died 
before "  herself ;  "  that  such  share  constituted  a  portion  of 
the  trust  estate,  and  that  the  income  thereof,  under  the  pro- 
visions of  the  Revised  Statutes  (1  R.  S.  726,  §  40),  devolved 
on  the  persons  presumptively  entitled  to  the  next  eventual 
estate ;  that  as  the  final  distribution  was  to  be  made  among 
those  children  who  survived  the  trust  term,  and  the  descend- 
ants of  those  who  had  died  during  that  period,  a  purchaser  at 
a  sale  in  partition,  taking  place  prior  to  the  expiration  of  the 
trust  term,  would  not  be  required  to  take  title,  as  the  judg- 
ment would  not  bind  the  unborn  descendants."     From  the 


404  Smith  v.  Secob.  [Dec, 

Points  of  counsel.  [Vol.  157. 



order  of  the  Appellate  Division  revereing  the  order  of  the 
Special  Term  the  plaintiff  appealed  to  this  court. 

Jatnes  Stikeman  for  appellant.  The  order  is  appealable. 
(Code  Civ.  Pro.  §§  3333,  3334 ;  Peri  v.  N^.  T.  C.  c&  U.  R. 
R,  7?.  Co.,  152  N.  Y.  521 ;  Archer  v.  Archer,  155  N.  Y.  415.) 
The  statutory  rule  saving  legacies  from  lapsing  cannot  be 
extended.  (Matter  of  Wells,  113  K  Y.  396.)  The  primary 
provision  for  Charles  having  failed,  the  ulterior  provisions 
must  necessarily  fail.  {Monarque  v.  Monarque,  80  N.  Y. 
324 ;  Deegan  v.  Von  Glahn,  75  Hun,  39 ;  144  N.  Y.  673 ; 
Cowen  V.  Rinaldo,  83  Hun,  479;  1  K.  S.  728,  730,  §  67.) 
The  final  judgment  protects  the  purchaser.  {Kent  v.  Church 
of  St  Michael,  136  N.  Y.  10;  Kirk  v.  Kirk,  137  K  Y.  516.) 
The  unborn  class  was  abundantly  represented  in  the  partition 
suit.     {Kent  v.  Church  of  St.  Michael,  136  N.  Y.  18.) 

Julius  J.  Frank  and  Myer  S.  Isaacs  for  respondent.  The 
order  appealed  from  is  not  reviewable  in  this  court  and  the 
appeal  should,  therefore,  be  dismissed  for  lack  of  jurisdiction. 
{Shriver  v.  Shriver,  86  N.  Y.  575  ;  Miller  v.  Collyer,  36  Barb. 
250 ;  Cazet  v.  Iluhbell,  36  N.  Y.  677 ;  Proctor  v.  Farnain,  5 
Paige,  614;  A7idrews  v.  O'Mahoney,  112  N.  Y.  567,  572; 
Code  Civ.  Pro.  §  190,  subd.  1 ;  Peoph  v.  A.  L.  iS:  T.  Co., 
150  N.  Y.  117;  Riggs  v.  Pursell,  74  K  Y.  379;  JeweU^rs' 
M.  Agency  v.  Rothschild,  155  N.  Y.  255 ;  Van  Arsdale  v. 
King,  155  N.  Y.  325 ;  Ray  v.  N.  Y.  B,  E:  R.  Co.,  155  N. 
Y.  102;  JSr.  Y.  S.  <:&  T.  Co.  v.  S.  G.  &  E?  L.  Co.,  156  N.  Y. 
645.)  The  present  action  for  partition  was  not  maintainable. 
{Ilatght  v.  Pine,  3  App.  Div.  434;  Vernon  v.  Vernon,  53 
N.  Y.  361 ;  Downing  v.  Marshall,  23  N.  Y.  366 ;  Floyd  v. 
Carow,  88  N.  Y.  560;  ^yager  v.  Wager,  96  N.  Y.  171; 
Shangle  v.  Ifallock,  6  App.  Div.  55;  S?nith  v.  Smith,  141 
N.  Y.  29,  34;  31  c Lean  v.  Freeman,  70  N.  Y.  81 ;  Phillips 
V.  Pavies,  92  X.  Y.  190 :  1  R.  S.  726,  ^  40;  Robert  v.  Corfi- 
ing,  89  N.  Y.  225  ;  Frasrr  v.  Trustees  U.  P.  Church,  124  N. 
Y.  479.)     The  purchaser  is  not  protected  b}*^  the  judgment. 
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{jyDonoghue  v.  Boiea^  92  Hun,  3 ;  GreerdeafY.  £,,  F,  dt  C. 
I.  Ji.  Co.,  141  N.  Y.  398.)  The  proceedings  in  the  action 
were  defective.  (Code  Civ.  Pro.  §§  1561,  1562.)  If  the 
title  was  defective  when  tendered,  the  purchaser  sliould  be 
relieved.  {Toole  v.  Toole,  112  N.  Y.  333;  Ilelle?*  v.  Cohen, 
154  N.  Y.  299.) 

Vann,  J.  We  agree  with  the  learned  Appellate  Division 
in  its  construction  of  tlie  will  and  the  reasons  given  therefor, 
but  as  it  is  urged  by  the  appellant  that  the  judgment  in  par- 
tition made  the  title  marketable,  although  there  was  no  actual 
right  to  partition,  we  will  briefly  express  our  views  upon  that 
subject. 

In  Kilpatrick  v.  Barron  (125  N.  Y.  751)  the  validity  of  a 
title  tendered  under  an  ordinary  contract  to  sell  real  estate 
depended  upon  the  construction  of  a  will,  and  one  question 
was  as  to  whether  descendants  of  children  of  the  testator,  born 
after  his  death  and  prior  to  the  time  appointed  for  a  sale,  were 
entitled  under  the  will,  and  although  a  majority  of  the  court 
were  of  the  opinion  that  the  title  was  good,  still  they  held 
that,  as  its  judgment  in  support  of  the  title  would  not  bind 
such  descendants,  the  title  tendered  did  '  not  meet  the  obliga- 
tion assumed,  and  the  purchaser  was  not  bound  to  accept  it. 

In  Kent  v.  Church  of  St.  Michael  (136  N.  Y.  10,  17)  the 
court,  through  Judge  Earl,  said  :  "  The  trustees,  children  and 
grandchildren  of  Mrs.  Stewart  could  not  cut  off  or  aflfect  the 
title  in  the  land  of  unborn  grandchildren  by  any  conveyance 
in  pais.  By  such  a  conveyance  they  could  convey  no  greater 
title  than  they  had.  *  *  *  If  the  title  to  this  land  had 
actually  been  devolved  under  the  will  of  Mrs.  Stewart,  and  an 
action  were  brought  to  partition  it,  or  to  foreclose  a  mortgage 
upon  it,  or  in  some  other  way  to  change  or  extinguish  the 
title,  it  would  be  the  duty  of  the  court  to  protect  the  rights  of 
unborn  grandchildren  by  setting  apart  land,  or  the  proceeds  of 
the  land,  to  represent  in  some  form  their  interests." 

So,  in  E'hling  v.  Bveyer  (149  N.  Y.  460),  where  the  future 
contingent  interests  of  pei-sons  not  in  being  were  sold  under  a 
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special  act  of  tlie  legislature  authorizing  a  sale  of  infants' 
lands,  including  such  interests,  the  proceeds  of  the  sale  were 
paid  into  court  and  took  the  place  of  the  land. 

In  Motiarque  v.  Monarque  (80  N.  Y.  320)  it  was  held  that 
a  judgment  and  sale  in  partition  only  conclude^ontingent  inter- 
ests of  persons  not  in  being,  when  the  judgment  provides  for 
and  protects  such  interests  by  substituting  the  fund  derived 
from  the  sale  of  the  land  in  place  of  it,  and  preserving  the 
fund  to  the  extent  necessary  to  satisfy  sucli  interests.  In  that 
case,  prior  to  the  bringing  of  the  partition  suit,  an  action  had 
been  brought  to  obtain  a  construction  of  the  will  to  which  all 
living  persons  interested  were  parties,  and  a  judgment  was 
taken  practically  by  default,  so  construing  the  will  as  to  sup- 
port an  action  of  partition,  and  such  judgment  was  set  up  in 
the  complaint  in  the  partition  suit,  still,  it  was  held  that,  con- 
ceding said  judgment  was  conclusive  as  to  the  rights  of  the 
parties  thereto,  it  did  not  bind  the  contingent  interests  of 
unborn  issue. 

In  this  case  it  cannot  be  known  who  will  be  entitled  to  the 
proceeds  of  the  land,  when  finally  sold  by  the  trustees,  until 
the  trust  estate  has  terminated,  which  may  not  be  for  a  gen- 
eration. The  persons  thus  entitled  will  take  their  respective 
shares  under  the  will,  as  purchasers  from  the  testatrix,  and  not 
as  representatives  of  any  party  to  the  partition  action.  No 
provision  is  made  for  their  benefit  by  setting  apart  a  portion  of 
the  land  or  a  portion  of  the  proceeds  of  the  land.  The  judg- 
ment has  no  more  effect  than  would  convevances  from  all  the 
parties  to  the  partition  action,  assuming  them  to  be  adults. 
They  could  not  bind  after-born  children  by  their  deeds, 
because  the  power  of  alienation  was  suspended.  There  were 
no  persons  in  being  by  whom  an  absolute  fee  in  possession 
could  be  conveyed  during  the  existence  of  the  trust,  except 
by  the  trustees  under  the  trust,  who  would  be  compelled  to 
hold  the  proceeds  in  the  place  of  the  land.  Descendants 
cannot  set  aside  at  will  a  valid  trust  created  by  their  ances- 
tor. While  they  can  bind  themselves  by  deed,  or  by  allow- 
ing judgment  to  go  by  default,  they  cannot  bind  persons  not 
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in  being  at  the  time.  In  this  ease  the  attempt  was  made 
virtually  to  subvert  a  trust  by  a  judgment  in  partition,  to 
compel  a  purchaser  to  take  title  upon  the  sale  and  pay  for 
the  same,  without  any  provision  for  the  benefit  of  unborn 
children,  but  allowing  all  to  be  divided  between  living 
parties.  The  trustees  did  not  defend,  although  they  could 
have  made  a  successful  defense.  If  this  can  be  done,  how 
can  a  man  create  a  trust  in  land  for  the  benefit,  in  a 
certain  contingency,  of  persons  not  hi  esse,  as  he  has  an 
undoubted  right  to  do,  without  having  it  subject  to  the 
danger  of  being  overthrown,  and  the  property  designed  for 
them  divided  among  those  for  whom  it  was  not  intended  ? 
The  interests  of  the  plaintiff  and  the  defendants  are  the  same, 
and  the  effect,  if  not  the  object  of  the  suit,  is  to  defeat  a  trust, 
80  that  the  living  will  receive  beneiit  at  the  expense  of  those 
who  may  be  born  hereafter.  In  lurk  v.  ICirk  (137  X.  Y. 
510),  which  was  relied  upon  by  the  Special  Term,  the  court 
directed  the  trust  fund  to  be  brought  into  court  and  to  be  held 
for  the  precise  objects  for  which  the  trust  was  created.  The 
court  itself  thus  carried  out  the  trust,  holding  the  trust  funds 
for  the  beneiit  of  persons  who  might  come  in  and  be  entitled 
thereto,  but  no  such  precaution  was  taken  in  the  case  at  bar. 

Without  elaborating  our  views  we  think  the  order  of  the 
Appellate  Division  was  right  and  should  be  athrmed,  with 
costs. 

All  concur,  except  Gray,  J.,  absent. 

Order  affirmed. 


408 


People  ex  bel.  Coler  v.  Lord. 


[Dec., 


157  408 

160  461 

£160  688 

£160  690 


Opinion  per  Curiam. 


[Vol.  157. 


The  People  of  the  State  of  New  York  ex  rel.  Bird  S. 
Coler,  as  Comptroller  of  the  City  of  New  York,  Appel- 
lant, V.  Daniel  Lord  et  al.,  as  Comiuissioners,  etc.,  and 
Katherine  E.  Rapp,  Claimant,  Respondents. 

1.  Appeal  — Order  Dismissikg  Certiorari.  An  order  of  the  Appel- 
late Division  simply  dismissing  a  common-law  writ  of  certiorari,  without 
affirming  the  proceedings  or  in  any  way  passing  upon  the  questions 
sought  to  be  reviewed,  being  a  discretionary  order  is  not  reviewable  by 
the  Court  of  Appeals.  ^ 

2.  Opinion  op  Court  Below.  The  discretionary  character  of  an  order 
dismissing  a  writ  of  certiorari  cannot  be  altered  by  recourse  to  the  opinion 
of  the- court  below. 

People  ex  rel.  Coler  v.  Lord,  29  App.  Div.  455,  appeal  dismissed. 

(Argued  November  21,  1898;  decided  December  16,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
15,  1898,  dismissing  a  writ  of  certiorari. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

jRobert  C,  Beatty  and  John  Whalen  for  appellant. 

Barclay  E,  V.  MeCarty  and  Jared  G.  Baldwin^  Jr,^ 
for  respondents. 

Per  Curiam.  The  relator  sued  out  a  writ  of  certiorari  for 
the  purpose  of  reviewing  an  award  of  the  commissioners  of  the 
change  of  grade  damage  commission,  who  were  appointed 
pursuant  to  the  provisions  of  chapter  537  of  the  Laws  of  1893, 
as  amended  by  chapter  507  of  the  Laws  of  1894.  Subse- 
quently the  AppelUxte  Division  made  lierein  the  order  that  the 
appellant  now  seeks  to  have  reviewed  by  this  court.  An 
examination  of  tlie  order  discloses  that  it  does  not  affirm  the 
proceedings  had  before  the  commissioners,  or  in  any  way  pass 
upon  the  questions  that  it  was  the  purpose  of  the  relator  in 
obtaining  tlie  writ  of  certiorari  to  have  inquired  into  by  the 
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court.  On  the  contrary,  it  simply  dismisses  the  writ,  whick 
that  court  may  do  in  the  exercise  of  a  sound  discretion  when- 
ever asked  for  the  allowance  of  a  common-law  certiorari.  It 
is  settled  by  a  long  line  of  authorities,  many  of  which  we  cite 
in  People  exrel.  O^Cminor  v.  Supervisors  {IbZ  N.Y.  370-373), 
that  an  order  that  thus  dismisses  a  common-law  writ  of  cer- 
tiorari is  not  appealable  to  this  court,  because  the  dismissal  of 
the  writ  constitutes  an  exercise  of  discretion  that  this  court  can- 
not review.  In  People  exrel.  Supervisors  of  Ulster  Co,  v.  City 
of  Kingston  (101  N.  Y.  82)  this  court  was  asked  to  examine 
the  opinion  of  the  court  making  the  order  dismissing  the  writ, 
the  claim  being  that  thus  it  would  be  clearly  made  to  appear 
that  the  court  had  not  dismissed  the  writ  in  the  exercise  of  its 
discretion,  but  it  was  held  that  the  discretionary  character  of 
the  order  could  not  thus  be  altered. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Appeal  dismissed. 


In  the  Matter  of  the  Application  of  The  Mayor,  Aldermen 
and  Commonalty  of  the  City  of  New  York,  Appellant, 
Relative  to  Acquiring  Title  to  East  One  Hundred  and 
Sixty-eighth  Street ;  James  A.  Deering  et  al.,  Eespondents. 

Constitutional  Law  —  Acquiring  Fek  in  Discontinued  Streets. 
The  provisions  of  chapter  1006  of  the  Laws  of  1895,  pertaining  to  the 
acquiring  of  the  fee  and  easements  in  discontinued  streets  and  avenues, 
are  incidental  and  necessary  to  the  public  purpose  of  the  act,  namely,  the 
laying  out  and  opening  of  the  streets  and  avenues  of  a  city  according  to 
a  plan  adopted,  and  hence  are  within  the  constitutional  powers  of  the 
legislature. 

MatUr  of  The  Mayor,  28  App.  Div.  143,  affirmed. 
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(Argued  November  21,  1898;  decided  December  16,  1898.) 

Appeal,  by  permission,  by  the  city  of  New  York  from  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  entered  April  22,  1S9S,  affirming  an 
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order  of  the  Special  Term  directing  the  commissioners  of  esti- 
mate and  assessinent,  lieretofore  appointed  in  this  proceeding, 
to  acquire  title  to  tlie  lands  required  for  the  opening  of  One 
Hundred  and  Sixtj'-eighth  street. 

Tlie  questions  certified  for  review  are  as  follows : 

"  First  Was  the  effect  of  chapter  1006  of  the  Laws  of 
1895,  taken  in  connection  with  the  action  taken  by  the  com- 
missioner of  street  improvements  of  the  twenty-third  and 
twenty-fourth  wards  of  tlie  city  of  New  York  and  the  board 
of  street  opening  and  improvement  of  said  city,  to  discontinue 
and  close  that  part  of  Gerard  avenue  in  the  twenty-third  ward 
of  the  city  of  Xew  York,  abutting  on  the  respondents'  lauds 
between  One  Hundred  and  Sixty-eighth  and  One  Hundred 
Sixty-ninth  streets,  and  between  the  easterly  line  of  said  ave- 
nue laid  out  by  the  department  of  public  parks,  so  as  to 
extinguisli  the  easements  of  the  respondents  therein  ? 

"  Second,  Upon  the  discontinuance  and  closing  of  the  por- 
tion of  Gerard  avenue  referred  to  in  the  first  question,  did  the 
title  to  the  fee  of  the  land  in  the  said  Gerard  avenue,  between 
the  westerly  boundary  of  the  respondents'  premises,  to  wit : 
The  former  westerly  line  of  said  avenue,  and  the  new  easterly 
line  of  Gerard  avenue,  as  laid  out  by  the  commissioner  of 
street  improvements  of  the  twenty-third  and  twenty-fourth 
wards  and  the  board  of  street  opening  and  improvement  of 
said  city  as  aforesaid,  upon  the  map  filed  by  them  November 
2, 1895,  become  vested  in  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York  free  and  discharged  of  all  easements 
in  favor  of  the  respondents  as  owners  of  tlie  property  abutting 
thereon  ? 

"  Third,  Are  the  respondents  entitled,  under  the  act  chap- 
ter 1006  of  the  Laws  of  1895,  to  compensation  for  such  loss 
and  damage  as  they  have  sustained  by  reason  of  the  discontinu- 
ance and  closing  of  the  said  portion  of  Gerard  avenue  in  front 
of  said  premises  referred  to  in  the  first  question  and  the 
extinguishment  of  their  easements  therein  ? 

''Fourth,  Can  the  commissioners  of  estimate  and  assess- 
ment appointed  to  appraise  the  loss  and  damage  sustained  by 
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the  respondents  by  reason  of  tlie  closing  of  tliat  portion  of 
Gerard  avenue  stated  in  the  first  question  and  the  extinguish- 
ment of  their  easements  therein  as  aforesaid,  lawfully  assess 
such  damages  upon  such  lands  and  premises  as  they  shall  deem 
to  be  benefited  by  the  closing  of  said  Gerard  avenue  ?  " 

Theodore  Coiinoly^  John  P,  Dunn  and  John  Whalen  for 
appellant.  Chapter  1006,  Laws  of  1895,  is  unconstitutional 
in  that  it  authorizes  the  taking  of  private  property  for  a  pri- 
vate purpose.  (Ilolloway  v.  Southmayd^  139  N.  Y.  390 ; 
Matter  of  One  Hundred  and  Sixteenth  St.,  1  App.  Div.  436  ; 
Story  V.  iT.  Y.  K  R,  R,  Co.,  90  K  Y.  122 ;  Lahr  v.  M.  E. 
R.  Co.,  104  N.  Y.  268 ;  Kane  v.  N.  Y.  E.  R.  R.  Co.,  125  N. 
Y.  164;  Matter  of  Adams,  141  N.  Y.  297;  BisseU  v.  N.  Y. 
C.  R.  R.  Co.,  23  N.  Y.  61 ;  Flack  v.  Yil.  of  Green  Island, 
122  N.  Y.  114;  Matter  Vil.  of  Glean  v.  Steyner,  135  N.  Y. 
341 ;  Matter  of  City  of  Brooklyn,  73  N.  Y.  179  ;  Bridges  v. 
Wyckoff,  67  N".  Y.  130.) 

James  A.  Deering  for  respondents.  The  act  of  1895  is 
constitutional.  It  is  valid  as  an  exercise  of  the  power  of 
eminent  domain.  It  is  valid  as  an  exercise  of  the  public 
police  power.  {Grant  v.  Custer,  24  Barb.  232 ;  Arnold  v. 
//.  R.  R.  R.  Co.,  55  N.  Y.  661 ;  Bridge  Co.  v.  U.  S.,  105  U. 
S.  502 ;  Ahendroth  v.  M.  R.  Co.,  19  Abb.  N.  C.  247 ;  Mor- 
gan  v.  King,  35  N.  Y.  454;  Lahr  v.  M.  E.  R.  Co.,  104  K 
Y.  268 ;  EagU  v.  Charing  Cross  R.  Co.,  L.  E.  [2  C.  P.  ] 
638 ;  Langdon  v.  Mayor,  etc.,  133  X.  Y.  628 ;  Jerorne  v. 
Ross,  7  Johns.  Ch.  315  ;  Wheelock  v.  Young,  4  Wend.  647 ; 
Calking  v.  Baldwin,  4  Wend.  667  ;  Bloodgood  v.  M.  c&  II. 
R.  R.  Co.,  18  Wend.  917 ;  People  v.  Ilayden,  6  Hill,  359.) 
The  provisions  of  the  act  of  1895,  relative  to  the  adjustment 
and  payment  of  compensation  to  the  owners  of  easements 
taken  and  extinguished  for  the  purposes  of  the  act,  are  ade- 
quate and  sufficient  to  meet  the  constitutional  requirements  as 
to  "  just  compensation "  for  property  taken  for  public  use. 
(L.  1895,  ch,  1006,  §§  4,  6,  7,  8,  11,  12,  14;  L.  1885,  ch. 
173,  amd.  L.  1895,  ch.  684;  Matter  of  Mayor,  etc.,  99  N.  Y. 
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569.)  The  method  prescribed  by  the  act  of  1895,  for  the 
payment  of  compensation  to  the  owners  of  easements  in 
closed  streets  extinguished  or  taken,  is  not  open  to  any  consti- 
tutional objection.  {People  ex  rel,  v.  Flagg^  46  N.  Y.  401 ; 
Weismer  v.  Vil.  of  Douglas^  64  N.  Y.  91 ;  Brewster  v.  City 
of  Syracuse^  19  N.  Y.  116;  People  ex  reL  v.  Dayton,  55 
N.  Y.  367 ;  Astor  v.  Mayor,  etc,,  62  N.  Y.  567 ;  People  ex 
rel  V.  Kelly,  76  N.  Y.  475 ;  Matter  of  WooUey,  95  N.  Y. 
135;  Philadelphia  v.  Field,  58  Penn.  St.  320;  Guilder  v. 
Otsego,  20  Minn.  74 ;  Blanding  v.  Burr,  13  Cal.  343 ;  New 
Orleans  v.  Clark,  95  U.  S.  644;  Carter  v.  Bridge  Props., 
104  Mass.  236 ;  North  Mo,  R,  R.  Co,  v.  Maguire,  49  Mo.  490.) 

Haight,  J.  We  think  that  the  provisions  of  chapter  1006 
of  tlie  Laws  of  1895  are  within  the  constitutional  powers  of 
the  legislature,  and  that  the  order  in  this  case  should  be 
affirmed.  It  is  doubtless  true  that  some  of  the  provisions  of 
the  act  pertaining  to  the  acquiring  of  the  fee  and  easements 
in  discontinued  streets,  if  they  stood  alone,  might  be  construed 
as  authorizing  the  taking  of  property  for  a  private  use,  but 
when  these  provisions  are  considered  in  connection  with  the 
other  provisions  of  the  act,  we  find  tliat  they  all  aim  at  one 
ol)ject,  and  that  is  the  laying  out  and  opening  of  the  streets 
and  avenues  of  a  city  according  to  a  plan  adopted.  Confes- 
sedly, this  is  for  a  public  purpose,  and  we  think  that  the 
acquiring  of  the  fee  and  easements  in  the  old  roadways  which 
are  discontinued  should  be  treated  as  incident  and  necessary 
to  carry  out  the  public  improvement  authorized  by  the  pro- 
visions of  the  act. 

We  have  not  thought  it  necessary  to  enter  upon  a  discussion 
of  this  (|ue.stion,  for  the  reason  that  the  very  able  opinion 
written  below,  in  which  we  fully  concur,  covers  all  the  points 
involved. 

The  order  appealed  from  should  be  affirmed,  with  costs,  and 
the  questions  certified  answered  in  the  affirmative. 

All  concur,  except  Gray,  J.,  absent. 

Order  affirmed. 
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John  McClave,  Respondent,  v.  John  Gibb,  Appellant. 

1.  Equity  —  Trial  op  Special  Issues  by  Jury.  The  trial  of  special 
issues  before  a  jury  in  an  equity  action,  in  which  the  parties  are  not  enti- 
tled as  of  right  to  a  trial  by  jury,  does  not  constitute  a  step  in  the  trial 
of  the  action,  but  the  verdict,  while  not  conclusive  upon  the  determina- 
tion of  the  trial  judge,  is  in  the  nature  of  evidence  for  his  information. 

2.  Verdict  on  Special  Issues  as  Eyidence  on  New  Trial.  Where 
the  General  Term  orders  a  new  trial  of  an  equity  action,  in  which  the 
parties  are  not  entitled  as  of  right  to  a  jury  trial  but  in  which  special 
issues  have  been  tried  by  a  jury,  without  vacating  the  order  settling  the 
issues  or  the  verdict  thereon,  the  trial  court  has  the  right  to  receive  in 
evidence  upon  the  new  trial  the  evidence  taken  before  the  jury  and  its 
verdict. 

McClave  v.  Oibb,  15  Misc.  Rep.  688,  afOrmed. 

(Argued  December  6,  1898;  decided  December  16,  1898.) 

Appeal,  by  permission,  from  a  judgment  of  the  General 
Term  o^  the  late  Superior  Court  of  the  city  of  New  York, 
entered  December  26,  1895,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
an  Equity  Term,  and  from  an  order  affirming  an  order  deny- 
ing a  motion  to  set  aside  a  verdict,  previously  rendered  by  a 
jury,  upon  certain  issues  framed  for  submission  to  them. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  B.  Ellison  for  appellant.  It  was  error  to  receive 
or  consider  upon  the  new  trial  the  evidence  and  proceedings 
taken  at  the  prior  trial.  (Code  Civ.  Pro.  §  830  ;  M,  L,  L  Co, 
V.  iT.  B.  i&  Z.  Co.,  19  N,  Y.  S.  K.  38 ;  B,  Co.  v.  Sfron(/,  2 
Hilt.  52 ;  Wallace  v.  Berdell,  105  X.  Y.  7 ;  16  Am.  ct  Eng. 
Ency.  of  Law,  674,  677 ;  2  Kumsey's  Pr.  423 ;  Hilliard's  X. 
T.  74;  22  Am.  Law  Rev.  419 ;  Edwards  v.  Edwards,  22  111. 
121 ;  Iledden  v.  Jordan,  28  Cal.  301 ;  People  v.  Palmer,  109 
X.  Y.  413-420 ;  Wohte/Jwlme  v.  Wolstenholine  E.  M.  Co.,  64 
N.  Y.  272  ;  Board  of  Under icriters  v.  Nat.  Bank,  146  N.  Y. 
64 ;  Altmati  v.  Ilofeller,  152  N.  Y.  498.)     The  non-perforni- 
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ance  of  the  conditions  precedent  of  the  policies  was  in  issue. 
{Schnitzer  v.  Gordon^  28  App.  Div.  341 ;  Annstrong  v. 
Danahy^  75  Hun,  405 ;  Ilincken  v.  M,  B.  L,  Ins,  Co,^  6 
Lans.  21-24  ;  Elton  v.  MarkJiam,  20  Barb.  343-347 ;  Pfaud 
lev  P,  K  Co.  V.  MQPherson,  20  N.  Y.  S.  R.  473 ;  Parlcer  v. 
TUlinghast,  1  I^.  Y.  S.  R.  296;  McClave  v.  Gihh,  63  N.  Y. 
S.  R.  455 ;  Stuher  v.  McEntee,  142  N".  Y.  200-206.)  It  was 
error  to  deny  the  defendant's  motion  to  dismiss  on  the  ground 
of  the  non-performance  of  the  conditions  precedent.  {Quhi- 
lan  V.  P.  W.  Ins.  Co.,  39  N.  Y.  S.  R.  820;  Brown  v.  L.  A. 
Co.,  40  Ilun,  101 ;  E.  Ins.  Co.  v.  Burwell,  44  Ind.  460 ; 
Trash  v.  S.  F.  &  M.  Ins.  Co.,  29  Penn.  198 ;  Edwards  v.  //w. 
Co.,  75  Penn.  378 ;  La  Force  v.  W.  C.  Ins.  Co.,  43  Mo.  App. 
518;  WhiUhurst  v.  N.  C  M.  Ins.  Co.,  7  Jones  [N.  C],  433.) 
The  plaintiflE  cannot  recover  on  tlie  tlieory  of  a  waiver  of  the 
conditions  precedent  of  tlie  policies  where,  as  here,  the  com- 
plaint alleges  actual  performance.  {Weeks  v.  G^Brien,  141 
N.  Y.  199;  Abb.  Tr.  Ev.  727;  Oakley  vJ  Morton,  11  N.  Y. 
25 ;  Garvey  v.  FowUr,  4  Sandf.  665  ;  HiV  \.  L.A.  Corpn.,  30 
N.  Y.  S.  R.  539;  Moore  v.  //.  1^9.  Co.,  141  N.  Y.  219; 
Walsh  V.  II.  F.  Ins.  Co.,  73  N".  Y.  5  ;  Marvin  v.  U.  L.  Ins. 
Co.,  85  N".  Y.  278 ;  Messelhack  v.  Norman,  122  N.  Y.  578 ; 
Quinlan  v.  P.  W.  Ins.  Co.,  133  N.  Y.  356 ;  Baumgartel  v. 
P.  W.  Ins.  Co.,  136  N.  Y.  547 ;  Brown  v.  Z.  A.  Corpn.,  40 
Hun,  101 ;  R.  Ins.  Co.  v.  Burwell,  44  Ind.  460.)  The  rul- 
ings of  the  trial  court  are  before  this  court  for  review. 
(Bowen  v.  Becht,  35  Hun,  434 ;  Chapin  v.  Thompso^i,  23 
Hun,  12 ;  80  N.  Y.  275 ;  Anderson  v.  Carter,  24  App.  Div. 
462-469 ;  Baylies'  Tr.  Pr.  271.)  It  was  error  to  admit  evi- 
dence of  the  cost  of  the  building  in  question.  {Beach  v.  li, 
dc  D.  B.  R.  R.  Co.,  37  N".  Y.  457-470.)  It  was  error  to 
include  the  damage  caused  by  water.  {Beakes  v.  P.  Ins.  Co,, 
143  N.  Y.  402 ;  C.  Ins.  Co.  v.  U.  C.  Co.,  133  U.  S.  387.)  It 
was  error  for  the  court  to  refuse  to  instruct  the  jury  that  they 
sliould  not  award  damages  for  the  injury  done  the  frame 
annex  to  the  office  building.  (Chase  v.  II.  Ins.  Co.,  20  N.  Y. 
52 ;  Bryce  v.  L.  F.  Ins.  Co.,  55  N.  Y.  240 ;  Biddle  on  Ins. 
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607 ;  May  on  Ins.  260 ;  Alexander  v.  G,  F.  Ins.  Co.,  66  N. 
Y.  464.) 

If.  B.  GloBBon  an^  Edward  M.  Shepard  for  respondent. 
The  appellant's  objection  to  the  reception  in  evidence  upon- 
the  trial  at  the  Equity  Terra  of  the  verdict  of  the  jury  and 
the  testimony  upon  which  it  proceeded  upon  tlie  issues  framed 
for  submission  to  them  is  untenable.     {Anderson  v.  Carter, 
24  App.  Div.  462 ;    Van  Alst  v.  Hunter,  5  Johns.  Ch.  148 ; 
Prudden  v.  Lindsley,  29  N.  J.  Eq.  615  ;  2  Beach's  Mod.  Eq. 
Pr.  §  666.)     The  finding  of  the  jury  that  the  appraiser  nomi- 
nated by  the  defendant  was  not  disinterested,  adopted  by  the 
two  successive  chancellors,  and  the  additional  findings  made  by 
each  of  them  that  upon  the  appraisement  this  appraiser  did 
not  seek  to  obtain  an  award  which  should  represent  the  actual 
and  honest  loss  sustained  by  the  plaintiff,  but  acted  in  a  way 
that  was  biased  to  the  defendant  and  intended  to  be  for  his 
interest,  are  all  amply  supported  by  tlie  evidence,  and  suffi- 
cient of  themselves  to  invalidate  the  award.     {Bradshaw  v. 
A.  Ins.  Co.,  137  N.  Y.  137;  Morse  on  Arb.  100,  106,  107.) 
The  facts  constituting  the  other  grounds  on  which  the  award 
was  set  aside  —  its  gross  inadequacy,  $2,185  for  a  loss  of  at 
least  $5,000  ;  the  failure  to  afford  the  plaintiff  an  opportunity 
to  inform  the  appraisers  what  it  was  that,  the  fire  had  con- 
sumed and  they  were  supposed  to  be  valuing;  their  deliberate 
refusal  to  hear  the  evidence  as  to  the  $1,000  switchboard  or  to 
make  any  allowance  for  it  in  their  award  —  justified  setting  it 
aside.     {Linde  v.  R.  F.  Ins.  Co.,  18  J.  &  S.  362 ;  Matter  of 
Martin,  1  How.  Pr.  [N.  S.]  28;  1  Am.  &  Eug.  Ency.  of 
Law,  680,  note;  Strome  v.  Z.  A.  Corp.,  20  App.  Div.  571; 
Van  Gorllandt  v.  Underkill,  17  Johns.  405 ;  Halstead  v. 
Seaman,  82  N.  Y.  27 ;  Jonas  v.  Welwood,  71  N.  Y.  208 ; 
Morse  on  Arb.  345,  346;  Smith  v.   Cooley,  5    Daly,  401.) 
The  award  was  void  for  the  further  reason  that  it  was  in  excess 
of  the  authority  of  the  arbitrators.     {RosenwaM  v.  P.  Ins.  Co., 
60  Hun,  172 ;  Yendel  v.  W.  A.  Co.,  21  Misc.  Rep.  348 ;  Lang 
V.  E.  F.  Ins.  Co.,  12  App.  Div.  39 ;  Dodds  v.  Hakes,  114  N. 
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Y.  260 ;  Morse  on  Arb.  211.)  The  due  service  by  the  plaintiff 
of  notice  of  loss,  and  of  the  proofs  of  loss,  was  not  at  issue  under 
the  pleadings.  {Mc  Clave  v.  Gibb^  11  Misc.  Rep.  44;  Sivher 
V.  McEntee,  142  N.  Y.  200 ;  Kay  v.  WhiUaJcer,  44  N.  Y.  565  ; 
Dimon  v.  Dunn,  15  N.  Y.  498  ;  Abb.  Tr.  Brief  on  the  Plead- 
ings, §  590 ;  Kahnweiler  v.  P,  Ins,  Co,,  67  Fed.  Rep.  483 ; 
Schneider  v.  A,  1,  M,  Co.,  77  Fed.  Rep.  138.)  But  granting 
that  the  answer  formally  denied  the  due  service  of  notice  of 
loss,  the  defense  was  properly  and  conclusively  answered  by 
the  proof  that  the  defendant  was  estopped  from  making  such 
a  denial,  or  taking  any  benefit  to  itself  from  such  a  denial  if 
inserted  in  its  answer.  {Brink  v.  H.  F,  Ins.  Co.,  80  N.  Y. 
108;  Weed  v.  //.  B,  F.  Ins.  Co.,  133  N.  Y.  394;  Z.  Ins.  Co. 
V.  Schraffler,  42  Penn.  St.  188 ;  Underhill  v.  Ins.  Co.,  6 
Cush.  440 ;  Clark  v.  Ins.  Co.,  6  Gush.  342 ;  McNally  v.  P. 
Ins.  Co.,  137  N.  Y.  389 ;  Goodwin  v.  M.  M.  L.  Ins,  Co.,  73 
N.  Y.  480;  Titus  v.  G,  F  Ins.  Co.,  81  N.  Y.  410;  Bade- 
macher  v.  G.  Ins.  Co.,  75  Hun,  83.)  The  plaintiff  was  entitled 
under  the  pleadings  to  the  full  benefit  of  this  evidence  of 
estoppel ;  and  in  the  face  of  it  it  would  have  been  error  to 
grant  the  defendant's  motion  to  dismiss  the  complaint  upon 
the  ground  that  performance  of  these  conditions  of  the  policy 
had  not  been  proved.  {Bern/whn  v.  Daggett,  12  Abb.  N.  C. 
316;  Tyng  v.  C.  W.  Co.,  58  K  Y.  308;  Bryan  v.  Bald- 
loin,  52  K  Y.  232;  Case  v.  Pharis,  106  N.  Y.  114; 
Kaapp  V.  Simon,  96  N.  Y.  284 ;  McKnight  v.  Devlin,  52  N. 
Y.  399;  Peck  v.  Goodherlett,  109  N.  Y.  180;  Cowing  v. 
Altinan,  79  N.  Y.  167 ;  Colrick  v.  Swinburne,  105  N.  Y. 
503.)  The  motion  for  a  nonsuit  on  tlie  ground  that  the  prop- 
erty was  "  misdescribed  as  a  brick  building  when  in  fact  it 
was  a  brick  and  frame  building,"  and  that  in  consequence 
"  there  was  a  breach  of  warranty  on  the  part  of  plaintiff," 
was  properly  denied.  (Richards  on  Ins.  §  129;  RosenwaJd 
V.  P,  Ins,  Co.,bO  Ilun,  172;  Kratzeash'iny.  W.  Assnr.  Co., 
116  N.  Y.  54  ;  Van  Schoick  v.  .Y.  F,  Ins,  Co,,  OS  X.  Y.  434 ; 
Woodruff  V.  /.  F,  Ins,  Co,,  83  N.  Y.  133;  McNally  v.  P. 
Ins.  Co^.l  137  X.   Y.  389;  Doughty  v.   Hope,  3  Den.  594; 
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Hamilton  v,  Eno^  81  N.  Y.  116,  127.)  The  objection  raised 
by  the  motion  to  nonsuit  and  in  various  ways  upon  the  jury 
trial,  that  the  defendants  were  not  liable  for  the  damage 
caused  by  the  water  used  in  extinguishing  the  fire,  is  as  base- 
less  as  it  is  novel.  (C.  F.  Tns.  Co.  v.  Carlies^  21  Wend.  367 ; 
7  Am.  &  Eng.  Ency.  of  Law,  1042.)  None  of  the  exceptions 
taken  upon  the  jury  trial  of  the  special  issues,  whether  to  rul- 
ings of  the  court  upon  offers  of  evidence,  or  in  charging  the 
jury,  are  before  this  court  for  review.  (Code  Civ.  Pro.  §  1003 ; 
Anderson  v.  Carter^  24  App.  Div.  462.)  Even  if  the  motion 
to  set  aside  the  verdict  of  tiie  jury  had  been  regularly  made, 
the  question  presented  to  this  court  would  be,  not  whether 
the  exceptions,  were  the  action  one  at  law,  would  require  the 
setting  aside  of  the  verdict,  but  whether  upon  the  whole  case 
the  General  Term  was  wrong  in  considering  the  chancellor  to 
have  been  justified  in  refusing  to  hold  the  plaintiff  bound  by 
the  award  of  the  appraisers  and  in  allowing  him  to  recover 
$5,000  as  his  actual  loss.  {Johnson  v.  Ilannon^  94  U.  S.  371 ; 
Forrest  v.  Forrest,  25  N.  Y.  501,  509 ;  De  St.  Laurent  v. 
Slater^  23  App.  Div.  70;  Anderson  v.  Carter^  24  App.  Div. 
462 ;  Wilson  v.  Riddle,  123  U.  S.  608.)  Even  were  they  before 
the  court  for  consideration,  the  exceptions  taken  by  the  defend- 
ant upon  the  jury  trial  disclose  no  error.  {Ilawver  v.  Bell,  141 
N.  Y.  140 ;  Van  Cortlandt  v.  UnderhiU,  17  Johns.  405,  412.) 

Haight,  J.  This  action  was  brought  to  set  aside  the  award 
of  appraisers  appointed  under  two  policies  of  insurance  to  fix 
the  amount  of  plaintiff's  damage  by  fire,  and  to  recover  the 
amount  of  his  actual  damage.  The  defendant  is  one  of  forty 
persons  engaged  in  the  fire  insurance  business  under  the  name 
of  the  American  Lloyds.  The  plaintiff  is  the  holder  of  two  * 
policies  issued  upon  the  premises  known  as  numbers  602  to 
610  West  Twenty-second  street,  in  the  city  of  New  York^ 
which  were  destroyed  by  fire  on  the  12th  day  of  April,  1893. 
The  award  of  the  appraisere  was  attacked  upon  various 
grounds,  among  which  were  the  charges  that  the  appraiser 
nominated  by  the  insurer  was  not  disinterested ;  that  the 
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appraisers  gave  the  plaintiff  no  notice  of  tlie  time  or  place  of 
making  the  appraisement ;  that  they  gave  him  no  opportunity 
to  offer  evidence  or  to  make  representations  relative  to  the 
nature  of  the  property  destroyed ;  that  they  refused  to  con- 
sider  competent  evidence   of  the  nature  and   value  of  the 
property  destroyed,  and  that  the  award  was  grossly  inade- 
quate.    After  the  joining  of  issue,  an  order  was   made   by 
the   Special   Term   settling  the   issues,   and   directing  that 
they    be    tried   by  -  a   jury.      The   issues   so   settled    were : 
First.  **  Was   the  appraiser  selected   by  the  defendant  dis- 
interested ?     SeconcL  Wliat    was    the    amount  of    tlie   loss 
and  damage  caused  by  the  iire  of  April  12,  1893,  to  the  prop- 
erty of  the  plaintiff  described  in  the  complaint  ? "     A  trial  was 
had  at  a  Trial  Term  of  the  court  before  a  jury,  and  upon  such 
trial  the  jury  answ-ered  the  iirst  question  in  the  negative,  and 
to  the  second  question  the  answer  was  $5,000.     A  motion  for 
a  new  trial  was  then  made  upon  the  grounds  stated  in  section 
999  of  the   Code,  and  denied.     Thereupon,  the  parties  sub- 
mitted to  the  judge  who  presided  at  the  trial  by  the  ju^y  the 
evidence  taken  upon  that  trial,  with  the  verdict  of  theMury, 
with  the  understanding  that  the  case  should  be  disposed  of  by 
him  at  the  next  Spiecial  Term  to  be  held  by  him,  upon  brlpfs 
of  counsel  which  were  to  be   then  submitted.     At  a  subt^ 
quent  date,  while  sitting  at  Special  Term,  the  judge  renderod 
a  decision  containing  findings  of  fact  and  conclusions  of  laW| 
in  which  he  found  as  facts  that  the  defendant's  appraiser  was- 
not  disinterested  and  that  the  damages  sustained  Were  $5,000, 
as  found  by  the  jury,  and  as  a  conclusion  of  law  that  the 
award  should  be  set  aside  and  held  for  nought,  but  he  also 
found  that  the  plaintiff  was  bound  upon  the  occurrence  of 
the  fire  to  give  iunnediate  notice  of  the  loss  caused  thereby; 
that  he  was  bound  to  make  a  complete  inventory  of  the  prop- 
erty, stating  the  quantity  and  cost  of  each  article  destroyed 
and  the  amount  claimed  thereon,  as  conditions  precedent  to 
the  commencement  of  the  action,  which  had  not  been  done, 
and  that  the  plaintiff  was  not  entitled  to  maintain  the  action 
until  the  expiration  of  sixty  days  after  the  defendant  and  his 
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associates  had  received  satisfactory  proofs  of  loss.  He  con- 
eluded  by  ordering  judgment  for  the  defendant  dismissing  the 
plaintiff's  complaint.  In  the  judgment  entered  upon  this 
decision  it  was  adjudged  and  decreed  that  the  award  be  set 
aside,  and  that  the  complaint  be  dismissed,  but  without  costs. 
An  appeal  was  then  taken  to  the  General  Term  from  so  much 
of  the  judgment  as  decreed  the  dismissal  of  the  complaint. 
Upon  tlie  case  being  heard  in  the  General  Term,  that  court 
ordered  that  so  much  of  the  judgment  as  decrees  that  the  com- 
plaint be  dismissed,  be  reversed  and  a  new  trial  was  ordered,  with 
costs  to  the  appellant  to  abide  the  event.  The  case  was  then 
subsequently  moved  for  a  retrial  at  an  Equity  Term  of  the 
court,  and  the  plaintiff  thereupon  produced  and  offered  in 
evidence  the  order  settling  issues,  tlie  evidence  taken  upon 
the  trial  before  the  jury,  the  verdict  and  the  order  denying 
defendant's  motion  for  a  new  trial,  and  the  stipulation  of  the 
parties  made  upon  the  rendition  of  the  verdict,  to  the  effect 
that  the  case  be  submitted  to  the  judge  presiding  at  that  trial, 
to  be  disposed  of  by  him  at  the  next  Special  Term  at  which 
he  was  to  preside,  and  rested.  This  was  received  by  the  trial 
court  under  the  objection  and  exception  of  the  defendant. 
The  defendant  then  offered  in  evidence  the  order  granting  a 
new  trial,  and  then  moved  to  dismiss  the  complaint  upon 
various  grounds,  which  it  is  not  necessary  here  to  refer  to  in 
detail,  but  which  presented  the  question  contended  for  by  him, 
that  the  plaintiff  had  failed  to  present  any  evidence  to  sustain 
the  allegations  of  his  complaint.  The  motion  was  denied  and 
an  exception  was  taken. 

The  question  is  thus  fully  and  fairly  presented  whether  the 
order  of  the  General  Term  granting  a  new  trial  nullifies  the 
verdict  rendered  upon  the  issue  formed  so  as  to  preclude  the 
court  upon  the  retrial  from  making  use  of  it.  In  the  exami- 
nation of  the  cases  made  by  us,  none  have  been  found  in 
which  the  question  here  presented  has  been  considered.  The 
appellant  called  our  attention  to  numerous  authorities  which, 
in  effect,  hold  that  the  granting  of  a  new  trial  without  quali- 
ficatiou  sends  the  case  back  for  a  trial  upon  all  of  the  issues 
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raised  by  the  pleadings,  and  this,  we  think,  must  be  considered 
to  be  the  effect  of  the  order.  It  is  contended,  however,  that 
the  proceedings  had  upon  the  issue  before  the  jury,  and  its 
verdict,  is  no  part  of  the  tri^l;  and  that  inasmuch  as  the 
General  Term  has  not,  by  its  order,  vacated  the  verdict  or  set 
aside  the  order  settling  issues,  that  those  proceedings  stand 
unimpaired  and  in  full  force. 

Where  a  party  is  entitled  by  the  Constitution,  or  by  express 
provisions  of  law,  to  a  trial  by  jury,  of  one  or  more  issues  of 
fact,  the  finding  of  the  jury  is  conclusive  in  the  action,  unless 
the  verdict  is  set  aside  or  a  new  trial  is  granted ;  but  where  the 
pairty  is  not  entitled,  as  of  right,  to  a  trial  by  jury,  the  verdict 
is  not  conclusive  upon  the  parties  and  the  trial  court  may 
adopt  it,  modify  it  or  disregard  it  and  find  the  facts  anew.  In 
the  latter  class  of  cases  the  verdict  is  treated  as  an  aid  to  the 
court  to  inform  its  conscience,  but  it  is  in  no  wise  bound 
thereby,  for  the  responsibility  of  determining  the  facts  rests 
upon  the  trial  judge,  and  our  Code  has  not  changed  the  rule 
in  this  respect.  (Code  Civ.  Pro.  §§  970,  971 ;  MacNaughton 
v.  Osgood^  114  N.  Y.  574 ;  Learned  v.  TiUotson^  97  N.  Y.  1^ 
6 ;  Jackson  v.  Andrews^  59  N.  Y.  244 ;  Colie  v.  Tiffty  47  N. 
Y.  119 ;  Wilson  v.  Riddle,  123  U.  S.  608 ;  Van  Alst  v.  Eun^ 
ter,  5  Johns.  Ch.  148.) 

In  the  case  of  Vermilyea  v.  Palmer  (52  N.  Y.  471),  Church, 
Ch.  J.,  in  delivering  the  opinion  of  the  court,  says:  "The 
order  for  trial  by  jury  of  a  specific  question  of  fact,  authorized 
by  section  72,  was  borrowed  from  the  chancery  practice,  and 
in  terms  is  introduced  as  a  substitute  for  the  proceeding  by 
feigned  issue.  *  *  *  There  are  but  three  modes  of  trial 
prescribed  by  the  Code,  and  they  embrace  every  possible  civil 
action,  viz.,  by  jury,  by  the  court  and  by  referees.  *  *  * 
A  trial  is  defined  to  be  the  judicial  examination  of  the  issues 
(not  a  portion  of  them)  between  the  parties.  *  *  *  A 
jury  trial  under  the  Code  is  only  where  the  jury  determines 
the  whole  issue  by  a  general  verdict,  with  or  without  special 
findings,  or  by  a  special  finding  embracing  all  the  facts.  It 
follows  tlirtt  when  a  specific  question  of  fact  only  is  ordered  to 
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be  tried  by  a  jury  it  is  not  a  trial  of  the  issue  by  jury.  It  is 
not,  of  course,  a  trial  by  referees,  but  it  is  a  trial  by  the  court. 
The  Code  declares,  in  legal  effect,  that  every  issue  not  tried 
by  a  jury  or  referees  must  be  tried  by  the  court.  It  is  said 
that  the  questions  sent  out  to  the  jury  may  be  controlling,  and 
that  the  judgment  is  rendered  upon  such  finding,  and  that  sec- 
tion 267,  requiring  a  statement  by  the  court  of  facts  found 
and  conclusions  of  law  separately  is  not  applicable.  This,  I 
think,  is  a  mistake.  The  facts  found  by  the  jury  may  or 
not  be  controlling  in  deciding  the  case ;  but  whether  they  are 
or  not,  they  must  be  approved  by  the  court  before  they  are 
made  the  basis  of  a  judgment,  and,  if  approved,  they  become, 
by  adoption,  the  findings  of  the  court." 

In  Birdsall  v.  Patterson  (51  I<.  Y.  43)  it  is  said  in  the 
opinion,  with  reference  to  issues  ordered  to  be  tried  before  a 
jury,  that  "These  issues,  like  feigned  issues  under  the  old 
chancery  practice,  were  ordered  to  be  tried,  so  that  the  court 
could  have  the  findings  of  the  jury  upon  the  final  hearing  of 
the  whole  case  for  the  information  of  its  conscience.  *  *  * 
After  the  trial  of  the  issues  ordered  to  be  tried  by  a  jury  in 
such  a  case,  the  cause  is  required  to  be  brought  to  trial  or 
hearing  regularly  at  the  Special  Term.  Then,  if  proof  is 
necessary  to  establish  facts  not  admitted  In  the  pleadings  or 
found  by  the  jury,  such  proof  must  be  given.  If  such  proof 
is  unnecessary,  then,  upon  the  facts  admitted  and  found,  the 
court,  using  the  findings  of  the  jury  for  the  information  of  its 
conscience,  finds  the  facts  and  decides  the  law  substantially  as 
it  would  if  all  the  issues  had  been  regularly  tried  before  it, 
and  exceptions  may  be  taken  just  as  if  none  of  the  issues  had 
been  tried  before  the  jury,  but  the  whole  case  had  been  tried 
before  the  court  without  the  intervention  of  a  jury." 

In  Acker  v.  Leland  (109  N.  Y.  5),  Gray,  J.,  in  delivering 
the  opinion  of  the  court,  quotes,  with  approval,  from  Learned 
V.  Tillotson  (supra)  the  following:  "The  Code  of  Procedure 
did  not  change  the  rule,  but  left  the  verdict  of  the  jury  as 
evidence  only  and  not  a  determination  of  the  issue." 

It  is  claimed  that  the  trial  of  special  issues  before  a  jury  in 
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an  equity  ease  constitutes  a  step  in  the  trial.  It  is  no  more  so 
than  the  taking  of  evidence  upon  a  commission.  It  is  not 
a  trial  where  the  issues  of  fact  or  of  law  are  finally  deter- 
mined. Those  questions,  as  we  have  seen,  must  be  deter- 
mined by  the  trial  court,  the  judge  making  use  of  the  evi- 
dence taken  before  the  jury,  or  upon  connnission,  together 
with  the  findings  of  the  jury,  to  inform  his  conscience  as  to  the 
facts.  In  this  respect,  where  a  trial  by  jury  is  not  required  by 
the  Constitution  or  by  express  provisions  of  statute,  the  verdict  is 
treated  as  evidence  in  the  case,  having  no  binding  force  or  other 
effect  upon  the  determination  of  the  trial  judge  The  Code 
provides  for  a  review  of  the  determination  of  the  jury  of  issues 
formed  in  equity  cases.  If  the  finding  is  wrong,  it  may  be 
set  aside  and  a  new  trial  ordered.  In  the  case  under  con- 
sideration the  parties  were  not  entitled  to  a  trial  by  jury  as  a 
matter  of  right  under  the  Constitution  or  the  express  provis- 
ions of  the  statute.  The  finding,  therefore,  is  not  conclusive 
upon  the  trial  court.  The  General  Term,  in  ordering  a  new 
trial,  has  not  vacated  the  order  settling  the  issues  or  the  ver- 
dict rendered  thereon,  or  in  any  manner  referred  to  these  pro- 
ceedings. It  has  merely  ordered  a  new  trial.  This  must  be 
understood  to  require  a  retrial  of  all  of  the  issues.  This  duty 
devolved  upon  the  Special  Term.  That  court,  however,  we 
think,  has  the  right  to  receive  in  evidence  upon  such  retrial 
the  evidence  taken  before  the  jury  and  its  verdict.  It,  how- 
ever, was  not  bound  thereby.  It  was  its  duty  to  find  the  facts, 
but  it  had^the  right  to  make  use  of  the  verdict  for  the  pur- 
pose of  informing  the  conscience  of  the  court.  We  conclude, 
therefore,  that  the  exception  taken  to  the  admission  of  the 
proceedings  had  upon  the  issues  settled  presents  no  error. 

We  have  carefully  considered  the  other  questions  raised  by 
the  appellant  upon  the  argument  of  this  appeal.  We  are  satis- 
fied that  they  were  proi>erly  disposed  of  below  and  that  no 
error  was  committed  which  calls  for  a  reversal. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

All  concur,  except  O'Brien  and  Maktin,  JJ.,  dissenting. 

Judgment  and  order  affirmed. 
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Statement  of  case. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Peter  E.  Henderson,  as  Executor  of  Stephen  L.  Hen- 
derson, Deceased,  Respondent;  James  Stephen  Edgar 
Paton,  an  Infant,  by  his  Special  Guardian,  Thomas  H. 
Troy,  Appellant. 

1.  Surrooates  —  Power  to  Correct  Clerical  Errors  —  Limita- 
tion OP  Time.  There  is  no  statutoi-y  limitation  of  time  upon  the  exer- 
cise by  a  surrogate  of  the  power  declared  by  subdivision  6  of  section  2481 
of  the  Code  of  Civil  Procedure  to  correct,  upon  motion,  a  clerical  error  in 
a  decree  made  by  him,  where  the  motion  does  not  involve  a  review  of  his 
decision  upon  the  merits,  but  simply  calls  for  a  correction  of  the  record  in 
accordance  with  the  facts  so  as  to  conform  to  the  intention  of  aU  parties. 

2.  Correction  op  Clerical  Error  Overcharging  Executor.  The 
power  of  a  surrogate  to  correct,  on  motion  of  an  executor  pending  an 
application  for  his  final  accounting,  a  clerical  or  arithmetical  error  by 
which  the  executor  was  unintentionally  overcharged  in  a  decree  settling 
his  intermediate  account,  is  not  limited  to  two  years  from  the  making  of 
the  erroneous  decree. 

3.  Power  of  Surrogate  Distinguished  prom  that  op  Supreme 
Court.  The  legislature,  in  providing  that  the  power  conferred  upon 
surrogates  by  subdivision  6  of  section  2481  of  the  Code,  **must  be  exer- 
cised only  in  a  like  case  and  in  the  same  manner  as  a  court  of  record  and 
of  general  jurisdiction  exercises  the  same  power,"  did  not  intend  to  assimi- 
late, in  all  respects,  the  power  of  the  Surrogate's  Court  over  its  records  to 
that  possessed  by  the  Supreme  Court. 

4.  Two  Years'  Limitation  upon  Correction  op  Judgment.  The 
provision  of  section  1290  of  the  Code  of  Civil  Procedure  relating  to  courts 
of  record,  that  **  a  motion  to  set  aside  a  final  judgment  for  an  error  in  fact, 
not  arising  upon  the  trial,  shall  not  be  heard  ♦  *  *  after  the  expira- 
tion of  two  years  since  the  filing  of  the  judgment-roll,"  does  not  deprive 
a  surrogate  of  any  power  to  entertain  a  motion  to  correct  his  records  that 
he  possessed  before  its  enactment. 

Matter  of  Holder  son,  33  App.  Div.  545,  afllrmed. 

(Submitted  November  22,  1898 ;  decided  December  16,  1898.) 

Appeal,  by  permission,  from  an  order  of  tlie  Appellate 
Division  of  the  Supreme  Conrt  in  tlie  second  judicial  depart- 
ment, entered  October  11, 1898,  reversing  an  order  of  the  sur- 
rogate of  Kings  county  denying  a  motion  to  open  a  decree 
made  on  an  intermediate  accounting  by  an  executor. 
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The  following  question  was  certified  by  the  Appellate  Divis- 
ion for  review : 

"  Whether,  notwithstanding  the  provisions  of  sections  1290 
and  1291  of  the  Code  of  Civil  Procedure,  the  surrogate  of  the 
county  of  Kings  had  power  and  jurisdiction  to  grant  the  peti- 
tion presented  to  him  on  the  4th  day  of  April,  1898,  in  said 
proceeding,  and  open,  vacate  or  set  aside  the  decree  thereto- 
fore made  by  him  in  said  proceeding  on  the  11th  day  of  Jnne, 
1894,  in  the  absence  of  any  allegation  or  proof  of  fraud  or 
collusion  in  said  proceeding  or  in  the  making  or  entry  of  said 
decree  ? " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  Troy  Iqt  appellant.  The  Surrogate's  Court  had  no 
power  to  open  and  correct  the  decree  herein.  (Code  Civ.  Pro. 
ch.  1,  tit.  1,  art.  1,  §  2;  ch.  18,  tit.  1,  art.  1;  tit.  2,  art.  3, 
§§  1282,  1283,  1290,  2481,  subd.  6;  Const.  1895,  art.  3,  §  3; 
Const.  1846,  art.  6,  §  8;  Matter  of  Hawlsy,  100  N.  Y.  206; 
Matter  of  Tilden,  98  N.  Y.  434 ;  Matter  of  Flynn,  136  N. 
Y.  287 ;  MatUr  of  Foulks,  18  Civ.  Pro.  Kep.  175 ;  C,  E. 
Banh  v.  Blye^  119  N.  Y.  414;  Matter  of  Hesdra^  4  Misc. 
Rep.  37 ;  Matter  of  Soule^  72  Ilun,  594.)  Assuming  that 
section  2481  of  the  Code  gave  to  the  surrogate  all  the  power 
which  the  Supreme  Court  had  to  vacate  its  own  judgment, 
inherent  and  statutory,  it  would  still  be  subject  to  and 
governed  by  the  prohibition  and  limitation  of  section  1290. 
{MatUr  of  HawUy,  100  N.  Y.  206 ;  Matter  of  Tilden,  98  N. 
Y.  434.) 

Lawrence  Kneeland  for  respondent.  The  Surrogate's  Court 
had  inherent  power  to  open,  modify  and  vacate  its  decrees  and 
orders  for  clerical  errors  before  the  enactment  of  the  Code. 
{Sipperly  v.  Baucus^  24  N.  Y.  46 ;  Vreedenburgh  v.  Calf  9. 
Paige,  128  ;  Skidmore  v.  Davws^  10  Paige,  316  ;  Proctor  v. 
Wanmaker^  1  Barb.  Ch.  302.)  The  provisions  of  the  Code  of 
Civil  Procedure  were  not  intended  to  deprive  the  surrogate  of 
powers  which  he  possessed  and  exercised  prior  to  its  enact- 
ment.   {Estate  of  Delaplaine^  12  Civ.  Pro.  Rep.  35-46 ;  Singer 
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V.  Hawley^  3  Dem.  571 ;  Olmsted  v.  Long^  4  Dem.  44.)  Every 
court  of  record  has  inherent  power  over  its  own  records  to 
modify,  amend  and  vacate  them  for  clerical  errors,  independ- 
ent of  the  special  authority  conferred  by  the  statute,  and  this 
power  is  vested  in  the  Surrogates'  Courts.  (  Vanderhilt  v. 
Schreyer,  81  N.  Y.  648  ;  Ladd  v.  Stevenson,  112  N.  Y.  325 ; 
Matter  of  Citij  of  Buffalo,  78  N.  Y.  362 ;  Vandenhurgh  v. 
Mayo7*,  5  N.  Y.  Supp.  664 ;  ITogan  v.  lloyt,  37  N.  Y.  300 ; 
Hatch  V.  a  N.  Bank,  78  N.  Y.  487 ;  Farish  v.  Aiistin,  25 
Hun,  430  ;  Matter  of  Flynn,  136  N.  Y.  287-291.) 

O'Brien,  J.  The  sole  question  involved  in  this  appeal  is 
whether  a  surrogate  has  power,  under  the  circumstances  di^ 
closed,  to  correct  a  manifest  clerical  error,  or  error  in  fact,  in 
the  records  of  his  own  court.  There  was  pending  before  the 
surrogate,  when  the  order  appealed  from  was  made,  an  appli- 
cation by  the  executor  for  a  final  accounting.  In  that  pro- 
ceeding it  was  discovered  tliat  in  a  prior  intermediate  account- 
ing, resulting  in  an  order  of  the  surrogate,  dated  June  11th, 
1894,  settling  the  accounts  of  the  executor  at  that  date,  he 
was,  in  consequence  of  a  mere  clerical  or  arithmetical  error, 
charged  with  over  $10,000  in  excess  of  the  true  amount.  It 
is  said  that  this  error  was  made  by  the  executor  against  him- 
self, but,  however  that  may  be,  there  i^  no  dispute  as  to  the 
fact  that  it  was  made  by  some  one  and  appears  upon  the  record 
itself. 

The  executor  applied  to  the  surrogate  by  petition  to  correct 
the  error  in  the  former  decree.  The  only  objection  made  to 
this  motion  was  that,  as  more  than  four  years  had  elapsed 
since  the  entry  of  the  decree  containing  the  error,  the  surro- 
gate had  no  power  to  correct  it  or  change  the  record.  This 
objection  was  sustained,  and  the  order  denying  the  application 
states  that  it  was  denied  for  want  of  power  in  the  court  to 
grant  it  after  the  lapse  of  such  a  long  period  of  time ;  but  the 
Appellate  Division,  by  a  divided  court,  has  reversed  the  order 
and  remitted  the  case  to  the  surrogate  for  a  hearing  on  the 
merits. 
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Limitations  upon  the  power  of  the  courts  to  do  justice  to 
suitors,  or  upon  the  right  of  parties  to  apply  to  the  court  for 
relief,  whetlier  by  suit  or  otherwise,  liave  their  basis  wholly  in 
some  statute  or  positive  law.  At  common  law  there  was  no 
limitation  whatever.  The  party  aggrieved  could  sue  or  invoke 
the  aid  of  the  court  in  his  behalf  at  any  time.  (Angell  on 
Lim.  §§  12,  18 ;  Wood  on  Lim.  pp.  2,  36 ;  Williains  v.  JoneSy 
13  East,  439.)  The  general  powers  of  the  Surrogate's  Court 
are  wholly  statutory,  but  it  certainly  must  possess  such  inci- 
dental powers  as  are  necessary  to  a  proper  exercise  of  those 
expressly  conferred.  All  courts,  from  their  very  nature  and 
the  object  of  their  existence,  must  possess  some  inherent 
power,  and  the  correction  of  their  ow^n  records,  when  affected 
by  some  mistake  or  clerical  error,  would  seem  to  be  about  as 
mild  an  exercise  of  such  power  as  can  well  be  imagined. 
This  power  is  recognized  and  perhaps  regulated  by  various 
statutes,  but  it  does  not  proceed  from  or  rest  upon  statutes, 
since  it  would  exist  without  them.  {Hatch  v.  Central 
National  Bank^  78  N.  Y.  487;  Vanderhilt  v.  Schreyer^  81 
N.  Y.  ^^^\  Ladd  v.  Stevenson,  112  N.  Y.  325.) 

This  court  has  held  that,  in  the  exercise  of  the  power,  the 
surrogate  may  vacate  his  own  decree  in  furtherance  of  justice, 
in  such  a  case  as  this,  and  that  there  was  no  time  limitation 
that  barred  a  suitor  upon  such  an  application.  (Sipperly  v. 
Baueus,  24  N.  Y.  46.)  When  and  under  what  circumstances 
the  power  may  be  exercised  are  questions  addressed  to  the 
court  in  which  the  application  is  made.  The  lapse  of  time 
may  have  so  affected  the  rights  of  other  parties  that  the  court, 
irrespective  of  any  statute,  would  be  justified  in  refusing  the 
application.  The  legislature  may,  of  course,  forbid  the  exer- 
cise of  the  power  after  the  lapse  of  a  definite  jieriod  of  time, 
and  tlie  only  question  in  tliis  case  is  whether  it  has,  in  fact, 
done  so. 

It  is  asserted  that  two  sections  of  the  Code  of  Civil  Proced- 
ure when  read  together  prohibited  the  surrogate  from  open- 
ing the  former  decree  and  correcting  the  error,  and  if  it  be 
true,  as  claimed,  that  a  statute  has  Hmited  the  exercise  of  the 
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power  to  two  years  from  tlie  entry  of  the  decree,  then,  beyond 
all  doubt,  the  surrogate  was  right  in  refusing  to  hear  a  ques- 
tion at  a  time  when  he  was  prohibited  by  statute  from  enter- 
taining it.  But  before  the  executor  can  be  barred  from  a 
hearing  upon  an  application,  apparently  so  just  and  reason- 
able,, he  may  surely  insist  that  a  statute  must  be  produced 
against  him  that  speaks  with  no  uncertain  sound,  that  in 
express  terms,  or  at  least  by  necessary  implication,  prohibits 
the  court  from  entertaining  the  petition.  If  the  language  of 
the  statute  does  not  come  up  to  this  test,  it  will  not  do  to 
imply  a  proliibition  against  the  exercise  of  such  a  useful  and 
necessary  power  by  a  loose  construction  of  general  terms.  If 
the  lawmakers  sought  to  limit  the  power  of  a  surrogate  to 
correct  a  very  material  clerical  error  in  his  own  decree  to 
two  years  from  the  entry,  it  was  an  easy  thing  to  say  so,  and, 
therefore,  we  must  expect  to  find  language  clearly  expressive 
of  such  an  intention.  We  ought  not  to  say  that  they  must 
have  meant  this  or  that,  or  anything  not  fairly  comprehended 
in  the  language  employed. 

It  is,  therefore,  important  to  read  the  statute  in  order  to 
determine  how  far  it  forbids  the  surrogate  to  exercise  the 
power  invoked  by  the  executor.  Section  2481  of  the  Code, 
enumerating  certain  powers  of  the  surrogate,  provides,  among 
other  things,  that  he  shall  have  the  power  in  court  or  out  of 
court  (0)  "  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as 
of  a  former  time,  a  decree  or  order  of  his  court ;  or  to  grant 
a  new  trial  or  a  new  hearing  for  fraud,  newly-discovered  evi- 
dence, clerical  error,  or  other  sufficient  cause.  The  powers  con- 
ferred by  this  subdivision  must  be  exercised  only  in  a  like 
case  and  in  the  same  manner,  as  a  court  of  record  and  of  gen- 
eral jurisdiction  exercises  the  same  powers.  Upon  an  appeal 
from  a  determination  of  the  surrogate,  made  upon  an  appHca- 
tion  pursuant  to  this  subdivision,  the  General  Term  of  the 
Supreme  Court  has  the  same  power  as  the  surrogate ;  and  his 
determination  must  be  reviewed,  as  if  an  original  application 
was  made  to  that  term."  Most  of  the  powers  liere  mentioned 
were  exercised  by  the  surrogate  before  the  enactment  of  the 
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Code,  and  so  far  the  statute  is  declaratory  of  the  law  as  it  pre- 
viously existed.  It  must  be  conceded  that  there  is  nothing  in 
the  language  above  quoted  which  limits  the  power  of  the 
surrogate  to  hear  such  an  application  as  was  made  to  him  by 
the  executor  in  this  case  to  two  years  from  the  date  of  the 
decree.  It  is  only  by  reading  with  this  provision  of  the  Code 
another  section  relating  to  such  motions  in  cases  in  the 
Supreme  Court  that  the  argument  against  the  power  of  the 
surrogate  is  supposed  to  be  made  out.  That  section  reads  as 
follows  :  (Sec.  1290)  "  A  motion  to  set  aside  a  final  judgment, 
for  error  in  fact,  not  arising  upon  the  trial,  shall  not  be  heard, 
except  as  specified  in  the  next  section,  after  the  expiration  of 
two  years  since  the  filing  of  the  judgment  roll."  It  is  said 
that  since  the  surrogate  must  exercise  his  powers  to  open  and 
correct  the  record,  only  in  a  like  case  and  in  the  sam^  manner 
as  the  Supreme  Court,  he  must  necessarily  act  within  the  same 
tifne.  That  is  but  another  way  of  saying  that  unless  the  sur- 
rogate is  limited  to  the  period  of  two  years  from  the  entry  of 
the  order  in  which  he  can  entertain  an  application  to  correct 
it,  he  cannot  and  does  not  proceed  in  the  same  mariner  or  in 
a  like  ca^e-ss  in  the  Supreme  Court.  This  reasoning  is  so 
obviously  faulty  that  no  argument  need  be  made  to  refute  it. 
The  statute,  in  speaking  of  a  like  case,  means  that  the  party 
making  the  motion  must  show  the  existence  of  the  error  or 
mistake  in  the  same  way  as  if  the  record  was  in  the  other 
court,  and,  in  providing  for  the  exercise  of  the  power  in  the 
same  manner,  all  that  is  meant  is  that  the  surrogate  shall  pro- 
ceed in  the  same  way  to  hear  the  application.  Proof  must  be 
made,  notice  given  and  a  judicial  hearing  of  the  parties  had, 
but  there  is  no  more  limit  as  to  the  time  w^ithin  which  the 
Application  may  be  entertained  since  the  enactment  of  the  stat- 
ute than  there  was  before.  There  certainly  is  no  express  limi- 
tation of  time  upon  the  power  of  tlie  surrogate  contained  in 
the  statute,  and  it  is  impossible,  I  think,  to  show  by  any  cor- 
rect reasoning  process  that  one  is  implied. 

There  is  no  force  in  the  suggestion  that  the  legislature  must 
have  intended  to  assimilate,  in  all  respects,  the  power  of  the 
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Surrogate's  Court  over  its  own  records  to  that  possessed  by 
the  Supreme  Court.  If  it  did,  it  is  quite  sufficient  to  say  that 
it  has  not  expressed  such  intention.  But  there  is  no  reason  to 
suppose  that  it  had  any  such  intention  in  mind.  The  functions 
of  the  two  courts  are  so  radically  diflEerent  that  the  reason  for  a 
limitation  in  the  one  has  but  little  if  any  application  to  the  other. 
Litigants  in  courts  of  common  law  confront  each  other  upon 
equal  terms  and  upon  well-defined  issues.  They  are  represented 
by  counsel  who  are  watchful  of  their  interests  and  who  have 
every  opportunity  to  know  the  contents  and  .^^cope  of  every 
order  or  judgment  entered  in  the  case.  Under  such  circum- 
stances, it  is  reasonable  to  suppose  that  any  error  or  mistake  of 
fact  that  has  crept  into  the  record,  such  as  is  involved  in  the 
case  at  bar,  will  be  detected  within  two  years.  Not  so  with 
proceedings  in  probate  courts.  They  are  quite  informal,  con- 
ducted in  many  cases  without  the  aid  of  counsel,  frequently 
ex  parte,  by  the  representatives  of  deceased  persons  under 
such  circumstances  that  a  material  error  may  lurk  in  the 
papers  for  many  years  without  discovery.  A  court  charged 
with  such  powers  and  duties  should  have  ample  authority 
over  its  own  records  for  the  correction  of  such  mistakes  as 
appear  in  this  case,  and,  until  the  legislature  shall  limit  the 
power  by  some  language,  clearer  and  more  explicit  than  it 
has,  it  may  entertain  such  an  application  as  was  made  by  this 
executor,  {/n  re  Flynn,  136  N.  Y.  287.)  I  am  aware  that  what 
has  here  been  said  may  seem  to  be  in  conflict  witli  the  decision  in 
In  re  Tilden  (98  N.  Y.  434)  and  In  re  Ilawley  (100  N.  Y.  206), 
but  the  conflict,  if  any,  is  with  the  reasoning  and  not  with  the 
decision  in  those  cases.  The  decision  in  both  of  them  was 
doubtless  correct,  whatever  may  be  said  with  respect  to  some 
of  the  reasons  given. 

In  both  cases  the  ground  for  opening  the  decree  was  not  a 
clerical  error  such  as  is  involved  in  the  case  at  bar,  nor  indeed 
any  error  such  as  is  contemplated  by  §  21:81,  regulating  pro- 
ceedings for  opening  and  correcting  manifest  mistakes,  but 
errors  of  substance  made  at  the  'hearing  which  should  have 
been  corrected  by  appeal  and  not  by  motion.     It  was  claimed 
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that  the  surrogate  decided  certain  questions  of  fact  or  law 
erroneously,  and  that  the  decree  was  affected  by  such  errors  to 
the  prejudice  of  the  party  applying  for  a  rehearing.  The  other 
provisions  of  the  Code  covering  regular  appeals  afforded  the 
aggrieved  party  the  true  remedy.  The  questions  that  were 
involved  and  decided  in  those  cases  are  not  like  the  one  now 
before  us.  They  were  not  to  correct  a  record  so  as  to  make  it 
conform  to  what  every  one  intended,  but  to  review  the  decision 
upon  the  merits.  In  other  words,  it  was  an  attempt  to  appeal 
by  motion  from  an  erroneous  decision.  In  the  case  at  bar  the 
application  was  to  correct  a  clerical  error  in  the  record.  It 
was  always  a  part  of  the  inherent  power  of  a  court  to  super- 
vise its  own  records,  and  we  think  that  this  particular  power, 
at  least,  has  not  been  limited  or  restricted  by  any  statute. 

The  two  years'  limitation  above  referred  to  applies  to  appli- 
cations to  correct  Jinal  judgments.  It  seems  to  be  assumed 
on  all  sides  that  the  intermediate  order  of  the  surrogate,  which 
was  souglit  to  be  corrected  in  this  case,  was  a  final  judgment 
within  tlie  meaning  of  the  section.  It  may  be  said  that  the 
order  was  final  as  far  as  it  went,  but  this  reasoning  would  con- 
vert almost  every  interlocutory  order  into  a  final  one.  But, 
as  the  question  is  not  presented,  we  will  assume  for  the  pur- 
poses of  the  case,  that  the  order  is  final  within  the  meaning  of 
the  section,  and  we  place  our  decision  on  the  ground  that  the 
statute  does  not,  in  express  words,  or  by  any  necessary  impli- 
cation, deprive  the  surrogate  of  any  power  to  entertain  the 
motion  that  he  possessed  before  its  enactment. 

For  these  reasons,  aa  well  as  those  stated  in  the  able  pre- 
vailing opinion  below,  the  order  appealed  from  should  be 
affirmed,  with  costs,  and  the  question  certified  answered  in 
the  affirmative. 

All  concur,  except  Parker,  Ch.  J.,  and  Vann,  J.,  not  vot- 
ing, and  Gray,  J.,  absent. 

Order  affirmed. 
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The  People  of  the  State  of  New  Tork  ex  rel.  John  White, 
Respondent,  v.  The  Board  of  Aldermen  of  the  City  of 
Buffalo,  Constituting  tlie  Board  of  Canvassers  of  the  City 
of  Buffalo,  and  John  Barry  and  Thomas  Coyle  et  al.,  Con- 
stituting the  Board  of  Inspectors  of  the  Third  Election  Dis- 
trict of  the  First  Ward  of  the  City  of  Buffalo,  New  York, 
Appellants. 

1  Elkctions—  Void  Ballots  Treated  as  Marked  for  Identifica- 
tion —  Judicial  Investigation.  If  ballots  which  should  have  been  held 
void  find  not  have  been  counted,  under  the  Election  liaw  (L.  1896,  ch.  909, 
§  105).  have  been  treated  by  the  inspectors  as  ballots  marked  for  the  pur- 
pose of  identification  (§  110,  subd.  3)  and  counted,  the  court,  in  a  man- 
damus proceeding  under  the  statute  subjecting  the  ballots  to  judicial 
investigation  (§  114),  has  jurisdiction  to  pass  upon  them  as  void  ballots 
and  to  direct  the  inspectors  to  make  a  statement  of  the  result  of  the  elec- 
tion on  that  basis. 

2.  Ballots  Objected  to  as  Marked  for  Identification.  When  a 
ballot  is  not  void,  but  is  to  be  dealt  with  as  objected  to  because  marked 
for  identification,  under  the  Election  Law  (§  110,  subd.  3),  great  care 
should  be  observed  to  follow  every  provision  of  the  statute  designed  to 
identify  and  preserve  the  ballots  for  future  legal  proceedings. 

People  ex  rel.  White  v.  Aldermen,  31  App.  Div.  438,  modified. 

(Submitted  November  23,  1898;  decided  December  16,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  14,  1898,  atlirming  an  order  made  by  Mr.  Justice  Lam- 
bert at  the  Erie  Special  Term,  in  a  liearing  upon  an  alterna- 
tive writ  of  mandamus,  determining  that  eight  certain  ballots 
cast  at  the  general  election  in  the  third  district  of  the  first  ward 
of  the  city  of  Buffalo  in  November,  1897,  were  marked  for 
the  purpose  of  identification,  and  directing  that  a  peremptory 
writ  of  mandamus  issue  to  the  inspectors  of  election  of  such 
district,  commanding  them  to  convene  and  make  a  new  return, 
excluding  from  such  canvass  said  eight  votes  which  had  been 
counted  as  the  law  requires. 

The  alternative  mandamus  was  issued  upon  the  petition  of 


432  People  ex  rel.  White  v.  Aldermen.  [Dec., 

Statement  of  case.  [Vol.  157. 

a  candidate  for  alderman  of  the  first  ward  of  the  city  of  Buf- 
falo. Also  upon  the  affidavit  of  two  inspectors  of  election  in 
the  district  and  ward  named. 

The  substance  of  the  petition  is  that,  upon  a  canvass  of  the 
votes,  eight  ballots  were  objected  to  as  marked  for  identifica- 
tion ;  that  the  ballots  were  duly  protested  for  that  reason,  but 
counted  and  marked  by  the  inspectors  as  counted  under  pro- 
test, and  the  words  "  objected  to  as  marked  for  identification," 
or  words  to  that  effect,  placed  upon  the  back  of  each  of  the 
ballots  and  signed  by  the  inspectors. 

The  petition  prayed  that  a  writ  of  alternative  mandamus 
issue  directing  the  inspectors  to  convene  for  the  purpose  of 
recounting  the  votes,  and  to  exclude  on  the  recount  all  ballots 
marked  for  the  purpose  of  identification  after  determination 
by  the  court,  etc. 

The  affidavit  of  the  two  inspectors  referred  to  alleged  that, 
as  the  ballots  were  being  counted,  one  was  discussed  which 
deponents  and  the  Kepublican  watcher  claimed  should  be 
counted  for  John  White,  the  Republican  candidate  for  alder- 
man, as  against  John  Sheelian,  the  Democratic  candidate  for 
the  office ;  that  the  Democratic  inspectors  stated  that  they 
believed  this  ballot  had  been  improperly  marked  for  identifi- 
cation ;  that  it  was  finally  agreed  by  the  board  of  inspectors 
that  the  ballot  should  be  marked  as  protested  for  identification 
and  the  canvass  of  the  votes  proceeded  ;  that  thereafter  seven 
other  ballots  were  objected  to  by  one  or  more  of  the  inspectors 
as  marked  for  identification,  and  were  protested  for  this  reason 
and  counted  as  prescribed  by  law  for  candidates  appearing 
thereon  ;  that  the  eight  ballots  so  protested  for  identification 
were  indorsed  "counted  under  protest,"  meaning  that  the 
same  were  counted  as  prescribed  by  law,  but  protested  and 
placed  in  a  sealed  envelope  pursuant  to  statute. 

The  affidavit  further  avers  that  the  inspectors  caused  the 
return  to  be  made  as  prescribed  by  law,  and  that  therein  the 
eight  ballots  referred  to  were  put  by  clerical  error  on  the 
blank  space  as  void  ballots,  when,  in  fact,  they  were  counted, 
and  it  was  intended  to  return  them  as  counted  under  protest 
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and  marked  for  identification  and  returned  in  a  sealed  envelope 
as  prescribed  by  law. 

(An  inspection  of  the  return  discloses  tliis  error,  but  in 
another  place  the  eight  ballots  are  referred  to  as  marked  for 
identification.) 

Upon  this  petition  and  affidavit  a  writ  of  alternative  man- 
damus issued  in  accordance  with  the  prayer  of  the  petition. 

John  Barry,  one  of  the  inspectors  of  election,  made  a  return 
to  the  alternative  writ ;  he  denies  that  the  persons  named  are 
inspectors  of  election  as  alleged ;  that  eight  ballots  were 
marked  for  identification  and  indorsed  as  the  statute  requires, 
but  he  does  not  deny  that  the  ballots  were  counted  as  alleged  ; 
he  avers  that  the  board  of  inspectors  of  the  election  district 
—  failing  to  name  who  they  are  —  correctly  canvassed  the 
votes  in  that  district  and  signed  and  returned  to  the  proper 
oflScers  correct  statements  and  returns  of  the  result  of  the 
canvass. 

James  Coyle,  another  inspector  in  said  district,  made  a 
similar  return. 

The  alternative  writ  came  on  for  hearing  before  a  Special 
Term,  and  the  court,  after  due  consideration  and  hearing 
counsel,  decided  that  the  eight  ballots  were  marked  for  the 
purpose  of  identification  and,  therefore,  void,  and  that  a  per- 
emptory writ  of  mandamus  issue  directing  the  board  of  inspect- 
ors to  convene  on  a  day  named  and  make  and  sign  an  original 
statement,  as  required  by  law,  giving  the  true  and  correct 
result  of  the  election  in  said  election  district,  and  tliat  the  said 
inspectors  exclude  in  such  canvass  and  return  the  said  eight 
ballots  so  protested  and  declared  by  the  court  as  marked  for 
identification  and  adjudged  void  and  count  no  vote  thereon 
for  any  person,  and  that  the  inspectors  tile  such  original  state- 
ment and  copies  as  required  by  law. 

Thereupon  the  peremptory  writ  of  mandamus  was  duly 
issued,  and  the  defendants  Barry  and  Coyle  took  an  appeal 
to  the  Appellate  Division,  which  resulted  in  an  afSrmance 
and  an  appeal  to  this  court. 

55 
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Edward  L.  Jellinek  for  appellants.  The  ballots,  challenged 
on  the  theory  that  they  were  marked  for  the  purpose  of  identi- 
fication, were  not  sufficiently  or  legally  objected  to  by  the 
board  of  inspectors  so  as  to  enable  the  relator  to  maintain  this 
proceeding.  (L.  1896,  ch.  909,  §§  110, 114 ;  People  ex  rel,  v. 
Shaw,  133  N.  Y.  493 ;  People  ex  rel,  v.  County  Canvassers^ 
66  Hun,  265 ;  People  ex  rel,  v.  Wood,  148  N.  Y.  148 ;  Tloey 
V.  Gilroy,  129  N.  Y.  138 ;  Spofford  v.  Pearsall,  138  N.  Y. 
68 ;  Worinser  v.  Brown,  149  N.  Y.  163.)  There  is  absolutely 
no  proof  that  any  one  of  the  ballots,  claimed  to  have  been 
marked,  was  marked  or  written  upon  for  the  purpose  of  iden- 
tification. {People  ex  rel.  v.  Morgan,  20  App.  Div.  49 ;  Peo- 
fie  ex  rel,  v.  Supervisors,  135  N.  Y.  522 ;  People  ex  rel,  v. 
Board  of  Canvassers,  129  N.  Y.  407;  People  ex  rel,  v. 
Shaw,  64  Hun,  361.) 

Seioard  A,  Simons,  for  respondent.  The  evidence  of 
the  observance  of  the  technical  reqinrements  of  the  Election 
Law^  is  ample  and  suflScient  to  sustain  this  proceeding.  The 
inspectors  of  election  were  purely  ministerial  officers.  {Peo- 
ple ex  rel,  v.  Pease,  27  X.  Y.  45  ;  Goetchens  v.  Mattft£wson, 
61  N.  Y.  420  ;  People  ex  rel,  v.  Bell,  119  N.  Y.  175 ;  L.  1896, 
ch.  909,  §§110,  111 ;  People  ex  rel,  v.  Supervisors,  135  N.  Y. 
522.)  Having  the  ballots  properly  before  it,  and  finding  them 
to  be  absolutely  void,  and.  that  they  liad  in  fact  been  counted, 
the  court  had  the  power  to  reject  them,  and  it  was,  further- 
more, under  a  duty  to  do  so.  {People  ex  rel,  v.  Supervisors, 
142  N.  Y.  271 ;  Code  Civ.  Pro.  §§  2067,  2090  ;  People  ex  rel 
V.  Nostrand,  46  N.  Y.  375 ;  Peo2)le  ex  rel,  v.  D.  A  C,  R,  R. 
Co,,  58  N.  Y.  152  ;  People  ex  rel,  v.  Wilson,  119  N.  Y.  515 ; 
People  ex  rel,  v.  Suprs,  of  Greene,,  12  Barb.  217  ;  Dunklin  Co, 
V.  Dist,  Co,  Ct,,  23  Mo.  449  ;  Fiero  Spec.  Pro.  40,  41  ;  People 
ex  rel,  v.  Schielhin,  95  N.  Y.  124,  133,  134;  People  ex  rd. 
V.  Richmond,  23  N.  Y.  Supp.  144-150.)  The  court  having 
jurisdiction  to  try  the  case,  and  having  come  to  the  correct 
conclusion,  this  finding  will  not  be  disturbed,  because  it  may 
have  been  based  ui>on  an  erroneous  theory.     {People  ex  rel. 
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V.  ComTnon  Council,  154  N.  Y.  750  ;  L.  1896,  ch.  909,  §  105 ; 
People  ex  reL  v.  Collin^  19  App.  Div.  457.) 

Bartlett,  J.  We  have  a  state  of  facts  presented  upon  this 
appeal  rather  unusual  in  character. 

A  writ  of  alternative  mandamus  was  applied  for  upon  the 
allegation  that  in  the  third  election  district  of  the  first  ward 
of  the  city  of  Buffalo,  at  the  election  in  November,  1897, 
eight  ballots  were  marked  for  the  purpose  of  identification, 
and  that  they  were  duly  indorsed,  counted  and  placed  in  an 
envelope  as  required  by  the  Election  Law.     (§  110,  subd.  3.) 

After  a  hearing  upon  the  alternative  writ  the  Special  Term 
decided  that  these  eight  ballots  were  marked  for  the  purpose 
of  identification  and  consequently  void. 

A  writ  of  peremptory  mandamus  was  thereupon  issued, 
directing  the  inspectors  of  election  to  convene  on  a  day 
named,  and  make  and  sign  an  original  statement  as  required 
by  law  and  to  return  the  eight  ballots  as  protested  and  declared 
void  by  the  court,  and  that  no  vote  be  counted  thereon  for 
any  person. 

The  Appellate  Division  afiirmed  the  order  of  the  Special 
Term,  although  it  was  of  the  opinion  that  the  eight  ballots 
were  not  marked  for  identification,  but  were  void  under  §  105 
of  the  Election  Law. 

While  we  are  of  opinion  that  these  eight  ballots  are  void 
and  not  marked  for  the  purpose  of  identification,  we  prefer  to 
rest  our  affirmance  of  the  order  appealed  from  upon  what  we 
deem  a*  proper  construction  of  §§  105,  110  and  114  of  the 
Election  Law,  rather  than  on  the  power  of  the  court  under 
the  common-law  writ  of  mandamus. 

Section  105  defines  a  void  ballot ;  §  110,  subd.  3,  points  out 
the  mode  of  dealing  with  a  ballot  not  void,  but  marked  for 
the  purpose  of  identification,  and  §  114  allows  any  interested 
candidate  to  invoke  the  judicial  investigation  of  either  class  of 
ballots  by  writ  of  mandamus. 

It  was  very  clearly  the  duty  of  the  inspectors  in  this  case  to 
have  held  these  eight  ballots  void  and  not  to  have  counted 
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them.  They  treated  them,  however,  as  valid  and  marked  for 
the  purpose  of  identification  and  counted  them.  The  relator 
has  instituted  this  proceeding  under  that  alleged  state  of  facts, 
and  we  have  to  deal  with  the  situation  as  it  exists. 

As  already  pointed  out,  the  Election  Law  has  empowered 
the  courts  to  deal  with  these  two  classes  of  ballots  in  a  man- 
damus proceeding,  and  as  the  ballots  in  controversy  are  before 
us  and  subject  to  inspection,  we  have  jurisdiction  to  pass  upon 
them  as  void  ballots. 

These  views  lead  to  a  modification  of  the  orders  of  the  Special 
Term  and  of  the  Appellate  Division  affirming  that  order,  to 
the  effect  that  these  eight  ballots  are  void  and  ought  not  to 
have  been  counted. 

Also,  further  modifying  the  order  by  directing  the  board  of 
inspectors  to  assemble  on  a  day  to  be  named,  and  then  and 
there  make  and  sign  an  original  statement  as  required  by  law, 
giving  the  true  result  of  the  election  as  ascertained  by  treating 
these  eight  ballots  as  void  and  counting  no  vote  thereon  for 
any  person. 

It  appears  in  this  proceeding  that  the  original  inspectors* 
return  and  statement  of  canvass  by  error  stated,  in  tilling  up 
the  printed  blank,  that  these  eight  ballots  were  treated  as  void, 
whereas  it  was  designed  to  have  filled  them  in  under  another 
head,  as  marked  for  identification. 

The  eight  ballots,  as  'sent  to  us  from  the  clerk's  office  of 
Erie  county,  are  contained  in  an  envelope  officially  indorsed 
"ballots  protested  as  marked  for  identification,"  and  it  is  quite 
evident  that  the  filling  in  of  the  printed  blank,  as  above 
stated,  was  a  clerical  error. 

When  the  new  inspectors'  return  and  statement  of  canvass 
is  made  out  as  herein  directed,  the  eight  ballots  should  then 
be  returned  as  void  and  not  counted. 

As  we  are  not  called  upon  to  deal  with  these  ballots  as  valid 
but  marked  for  identification  and  thus  voidable,  the  point  urged 
by  the  appellants'  counsel,  that  they  were  not  suflSciently  or 
legally  objected  to  by  the  board  of  inspectors  so  as  to  enable 
the  relator  to  maintain  this  proceeding,  is  not  of  importance, 


1898.] 


Hecla  Powdek  Co.  v.  Sioua  Iron  Co. 


437 


N.  Y.  Rep.] 


Statemeot  of  case. 


but  we  feel  constrained  to  say  to  inspectors  of  election  that 
when  a  ballot  is  not  void,  but  is  to  be  dealt  with  as  objected  to 
because  marked  for  identification  under  §  110,  subd.  3  of  the 
Election  Law,  great  care  should  be  observed  to  follow  every 
provision  of  the  statute  designed  to  identify  and  preserve  the 
ballots  for  future  legal  proceedings. 

The  orders  of  the  Special  Term  and  Appellate  Division 
should  be  modified  in  accordance  with  the  foregoing  opinion, 
and,  as  so  modified,  aflirmed,  without  costs  to  either  party. 

All  concur,  except  Gray,  J.,  absent. 

Ordered  accordingly. 


Hecla   Powder  Company,   Appellant,  v.  The  Sigua  Iron 

Company,  Respondent. 

1.  Appeal  —  Objection  not  Taken  at  Trial.  In  a  civil  action,  no 
objection  not  taken  upon  the  trial  and  saved  by  an  exception  can  be  con* 
sidered  in  the  Court  of  Appeals. 

2.  Claim  ON  Appeal  Inconsistent  wrrn  Position  at  Tri^l.  Where, 
80  far  as  appears  from  the  record,  the  appellant  from  a  judgment  entered 
on  a  verdict  acquiesced  in  the  submission  of  all  the  issues  to  the  jury,  be 
cannot  be  heard  in  the  Court  of  Appeals  to  claim  that  the  evidence  does 
not  warrant  the  verdict. 

8.  Evidence  —  Code  Civ.  Pro.  §  942  —  Printed  Copy  op  Forkion 
Ordinance  —  Presemptive  Evidence  op  Publication  by  Authority. 
The  presence  of  testimony  that  a  book  before  the  trial  court,  printed  in 
the  language  of  a  foreign  country,  contained  the  copy  of  an  ordinance  of 
the  government  of  that  country,  in  existence  by  the  force  of  the  lavr, 
and  was  the  official  book  of  ordinances  in  general  use.  warrants  the  Court 
of  Appeals  in  sustaining  its  admission,  under  section  942  of  the  Code  of 
Civil  Procedure,  as  presumptive  evidence  of  the  ordinance,  although  the 
record  does  not  disclose,  in  words,  that  the  book  had  been  published  by 
the  authority  of  the  foreign  government,  where  the  objection  to  its 
admission  was  general  and  for  aught  that  appears  might  have  been 
obviated  at  the  trial  if  it  had  been  more  specific,  and  the  book  itself  is 
not  before  the  Court  of  Appeals. 

4.  Sale  —  Liability  of  Vendor  for  Breach  of  Contract  to  Enable 
Vendee  to  Effect  Legal  Importation.  When  the  vendor  of  an  article 
to  be  delivered  in  a  foreign  country,  where  its  importation  is  prohibited 
by  law  except  under  special  official  permit,  knowing  that  fact  and  that 
his  failure  to  furnish  the  vendee-consignee  with  the  necessary   papers 
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would  render  the  latter  liable  to  a  fine  in  attempting  to  import  an  inter- 
dicted article,  contracts  to  furnish  the  consignee  with  the  documents 
essential  to  a  legal  importation,  but  fails  to  do  so,  and  the  consignee  is 
therefore  subjected  to  the  prescribed  fine,  the  loss  should  be  borne  by  the 
vendor  as  a  natural  consequence  of  his  breach  of  contract. 
Hecla  Powder  Co.  v.  Sigua  Iron  Co.,  91  Hun,  429,  affirmed. 

(Submitted  December  16,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  tlie  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  December  18,  1895,  affirming  a  judgment  in 
favor  of  the  defendant  rendered  upon  a  verdict,  and  an  order 
denying  a  motion  for  a  new  trial. 

Til  is  action  was  brought  upon  a  draft  in  the  usual  form  for 
$950,  dated  May  10,  1892,  payable  two  months  after  date, 
drawn  by  the  plaintiff  and  accepted  by  the  defendant. 

It  was  pleaded  as  a  defense  that  said  draft  was  accepted 
upon  the  purcliase  by  the  defendant,  from  the  plaintiff,  of 
5,000  pounds  of  blasting  powder  at  the  agreed  price  of  $950, 
on  a  credit  of  two  months,  and  that  the  plaintiff  stipulated  to 
deliver  said  powder  to  the  defendant,  or  its  agents,  "  laid  down 
in  "  Santiago  de  Cuba,  and  to  give  the  defendant  previous 
notice  of  the  vessel  by  which  it  would  deliver  said  powder  and 
the  time  of  the  sailing  of  the  same.  It  was  alleged  as  a  breach 
of  said  agreement  that  the  powder  was  never  delivered,  and 
that  the  notice  was  not  given  as  agreed. 

It  was  pleaded  as  a  counterclaim  that  the  plaintiff  attempted 
to  deliver  the  powder  to  the  defendant,  but  neglected  to  pro- 
cure the  permits  from  the  Spanish  government,  which  were 
necessary  in  order  to  land  the  powder  in  Santiago ;  that  it 
also  failed  to  notify  the  defendant  as  provided  in  the  conti-act, 
and  that  by  reason  of  such  neglect  and  failure  the  powder  was 
declared  contraband  and  seized  by  the  Spanish  government, 
which  inflicted  a  fine  upon  the  defendant's  agents  of  $3,472.4:9, 
and  they  were  obliged  to  pay  it.  Judgment  was  demanded 
against  the  plaintiff  for  that  sum. 

Upon  the  trial  evidence  was  given  tending  to  show  that  the 
parties   knew   of  the   difficulties  and  dangers  attending  the 


1899.]  Hecla  Powder  Co.  v,  Sioua  Ikon  Co.  439 

N.  Y.  Rep.]  Statement  of  case. 


shipment  of  high  explosives  to  Santiago  de  Cuba,  and  that  the 
defendant  ordered  tlie  powder  upon  the  express  understand- 
ing that  the  plaintiff  should  make  arrangements  so  that  it 
could  be  safely  landed  at  said  port ;  that  the  price  of  said 
powder,  which  was  in  fact  dynamite,  an  interdicted  article  in  , 
Cubk  except  when  landed  by  special  permission,  delivered  in 
New  York,  was  17  cents  a  pound,  but  when  laid  down  in 
Santiago  was  19  cents ;  that  the  plaintiff  agreed  to  deliver  the 
pow^der  to  the  agents  of  the  defendant  in  Santiago,  to  pay  the 
freight  thereon,  to  notify  the  defendant  of  the  shipment  and 
of  the  name  of  the  vessel,  and  to  also  notify  its  agents  of  the 
shipment,  ^nd  forward  to  them  all  the  papers  necessary  to 
lawfully  land  the  powder,  so  that  they  would  have  them  on 
the  arrival  of  the  vessel. 

The  plaintiff  obtained  a  permit  from  the  Spanisli  consul  in 
New  York  and  a  bill  of  lading  from  the  captain  of  the  vessel 
upon  which  the  powder  was  shipped,  but  did  not  send  them 
to  the  defendant's  agents  in  Santiago,  excei)t  as  it  delivered 
them  to  the  captain  of  the  vessel  for  his  own  use  and  for  trans- 
mission to  the  agents  of  the  defendant,  who  never  received 
them.  Upon  the  arrival  of  the  vessel  at  Santiago,  as  the 
agents  of  the  defendant  did  not  have  the  necessary  permit,  the 
powder  was  seized  and  confiscated  and  a  fine  was  imposed  upon 
said  agents  by  the  Spanish  authorities,  which  they  w^ere  com- 
pelled to  pay. 

Tlie  jury  rendered  a  verdict  in  favor  of  the  defendant 
for  the  amount  of  said  fine,  $3,472.49,  with  interest  thereon 
from  the  date  of  payment.  Judgment  was  entered  accord- 
ingly, and  after  affirmance  by  the  General  Term  the  plaintiff 
appealed  to  this  court. 

Alexander  T.  Goodwin  for  appellant.  The  plaintiff  was 
entitled  to  recover  on  the  accepted  draft,  and  the  denial  of 
the  motion  for  a  new  trial  was,  in  that  respect,  erroneous.  (2 
Pars,  on  Cont.  [8th  ed.]  400.)  The  defendant  was  not  enti- 
tled to  recover  on  the  counterclaim  alleged  in  the  answer. 
{Brown  v.  3f.  cb    T.  Bank,  16  App.  Div.   207;  Ot'lbert  v. 
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Wimany  1  N.  Y.  550 ;  ^at  Bank  of  Nexoburgh  v.  Bigler^ 
83  N.  Y.  51 ;  Story  on  Agency  [9th  ed.],  §§  339-341 ;  Baylies 
on  Sur.  &  Guar.  129 ;  Putnam  v.  B.  <&  S.  A,  R.  R,  Co.^  55 
N.  Y.  108 ;  Sedg.  on  Dam.  [8th  ed.]  §§  122-124,  126 ;  3 
Kent's  Comm.  [14th  ed.]  267.)  This  court  has  power  to 
examine  the  evidence  and  to  reverse  the  judgment  and  order 
if  satisfied  that  it  was  insufficient  to  justify  the  verdict.  Tlie 
provisions  of  the  Code  as  to  decisions  rendered  by  the  Appel- 
late Division  have  no  application  to  this  case.  {Hiidson  v.  jfif., 
W.  cfe  O,  R,  R.  Co,,  145  N.  Y.  408 ;  Linkavf  v.  Lcrmbard, 
137  N.  Y.  417.)  The  admission  in  evidence  of  the  pamphlet 
alleged  to  contain  "  the  General  Ordinances  of  the  Custom 
House  of  tlie  Island  of  Cuba"  was  error.  {Lamhert  v.  Iloff- 
man,  79  N.  Y.  S.  R.  806 ;  Taylor  v.  C hamherlain^  6  App. 
Div.  38.) 

Frederic  J,  Swift  and  Charles  W,  Dayton  for  respondent. 
The  exception  of  plaintiff  to  tlie  introduction  in  evidence  of 
the  book  containing  the  general  ordinances  of  the  custom 
house  of  the  island  of  Cuba  was  not  well  taken.  (Code  Civ. 
Pro.  §  942.)  Plaintiffs  failure  and  neglect  to  discharge  duties 
which  it  owed  defendant  established  a  cause  of  action. 
{Hardy  v.  City  of  Brooklyn,  90  N.  Y.  435 ;  Ilartnony  v. 
Bingham,  12  N.  Y.  107;  Pearsall  v.  TF.  IL  T.  Co.,  124  N. 
Y.  256 ;  M,  D.  Foundry  v.  Hovey,  38  Mass.  441 ;  Pollett  v. 
Long,  56.N.  Y.  200;  O'Neill  v.  N.  Y.,  0.  diW.  R,  Co.,  115 
N.  Y.  579 ;  Morris  v.  Slitev,  1  Den.  59 ;  M,  B.  Co.  v.  Zing- 
sen,  48  N.  Y.  247 ;  Kirk  v.  Gibbs,  1  H.  &  K.  810.)  The 
failure  of  plaintiff  to  deliver  at  a  specified  place  subjected 
defendant  to  damage,  i.  e.,  the  fine,  and  plaintiff  is  liable  for 
all  damages  arising  from  this  breach  of  contract.  {Tomp- 
kins V.  Dudley,  25  N.  Y.  273 ;  Barker  v.  Hodgson,  3  M.  & 
S.  267 ;  Phillips  v.  Taylor,  17  J.  &  S.  318 ;  101  N.  Y.  639 ; 
Bigler  v.  HaU,  54  N.  Y.  167;  Stewart  v.  Stone,  127  N.  Y. 
507;  Ward  v.  //.  R,  B.  Co,,  125  N.  Y.  236.)  The  dam- 
ages that  defendant  suffered  flowed  naturally  from  the  breach 
of  the  contract  to  deliver,  and  are  certain  in  their  nature  and 
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and  amount,  and,  hence,  are  recoverable.  {Hadley  v.  Bax- 
middle,  9  Exch.  Rep.  341 ;  Griffin  v.  CoVoer,  16  N.  Y.  489 ; 
Booth  V.  S.  D.  R.  M.  Co.,  60  N.  Y.  490;  Elhidger  v. 
Armsdrang,  L.  R.  [9  Q.  B.]  473 ;  Dodds  v.  Hakes,  114  N.  Y. 
260 ;  Allen  v.  McConihe,  124  N.  Y.  347.)  This  court  has  no 
power  to  examine  the  evidence.  {Hudson  v.  B.,  W,  cfe  0.  B, 
B.  Co.,  145  N.  Y.  412.) 

Vann,  J.  Several  interesting  questions,  ably  argued  by 
the  learned  counsel  for  the  appellant,  are  not  before  us, 
because  they  were  not  raised  by  objection  and  exception  in 
the  trial  court.  We  cannot  reverse  the  judgment  appealed 
from  unless  the  record  affirmatively  shows  the  denial  of  some 
legal  right  to  the  appellant  during  the  progress  of  the  trial, 
and  that  such  denial  was  duly  excepted  to.  In  a  civil  action 
we  can  only  reverse  upon  exceptions,  and  are  compelled  to 
disregard  all  errors  committed  by  the  trial  court,  unless  they 
were  pointed  out  by  an  objection  and  saved  by  an  exception, 
no  matter  how  serious  those  errors  may  be.  ( Wicks  v. 
Thompson,  129  N.  Y.  634.)  It  is  necessary  for  a  party  who 
wishes  to  preserve  a  point  for  the  consideration  of  this  court 
to  give  the  trial  court  a  chance  to  act  advisedly  by  interposing 
a  proper  objection,  which  raises  the  point,  and  by  taking  an 
exception,  which  saves  the  point.  No  objection,  not  taken 
upon  the  trial,  can  be  urged  or  considered  here.  {Serviss  v. 
McD(mnell,  107  N.  Y.  260,  265.)  The  position  now  taken 
by  the  appellant,  that  the  evidence  does  not  warrant  the  ver- 
dict, cannot  be  sustained,  because  it  did  not  take  that  position 
at  the  trial.  {Duryea  v.  Vosbiirgh,  121  N.  Y.  57.)  No 
motion  was  made  to  direct  a  verdict  or  in  the  nature  of  a  non- 
suit or  to  dismiss  the  counterclaim,  or  to  take  any  issue  from 
the  jury.  So  far  as  appears  from  the  record,  which  is  the 
only  authentic  evidence  of  the  proceedings  at  the  trial,  the 
appellant  acquiesced  in  the  submission  of  all  the  issues  to  the 
jury,  and  iu  cannot  now  be  heard  to  claim  that  this  was  error. 
By  not  making  the  objection  then,  it  waived  its  right  to  make 
the  objection  now.     We  are  confined  in  our  review  to  the 
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objections  made  during  the  trial,  when  fortified  by  excep- 
tions, and  of  these,  only  three  in  all,  we  will  briefly  consider 
the  two  presented  by  counsel. 

Mr.  Reimer,  who  was  United  States  consul  at  Santiago  de 
Cuba  from  October,  1885,  until  May,  1892,  when  the  powder 
was  seized,  was  called  as  a  witness  by  the  defendant  and  tes- 
tified that  the  entry  of  dynamite  or  blasting  powder  in  Cuba 
was  prohibited  by  a  decree  of  the  captain-general,  except  "on 
permit  and  appeal  to  the  authorities."  He  was  then  shown  a 
book  and  stated  that  it  was  in  Spanish  and  contained  the  gen- 
eral ordinances  of  the  custom  house  of  the  island  of  Cuba  in 
existence  in  1892  "  by  the  force  of  the  law,"  and  that  it  was 
the  official  book  generally  used.  He  was  thereupon  requested 
by  the  defendant's  counsel  to  translate  a  portion  of  the  book, 
which  was  offered  in  evidence.  The  plaintiff  objected  on  the 
ground  that  no  proper  foundation  had  been  laid  for  its  intro- 
duction, and  the  objection  having  been  overruled  it  duly 
excepted.  The  witness  thereupon  translated  and  read  in 
English  a  regulation  of  the  Spanish  government  as  follows : 
"The  consignment  of  the  vessel  admitted,  the  consignee  is 
directly  responsible  to  the  Acienda,  which  is  the  Custom 
House,  for  the  duties  and  fines  which  the  vessel  or  the  cargo 
has  to  pay,  no  matter  what  it  is,  and  also  all  extraordinary 
expenses  which  may  be  occasioned  by  the  necessity  of  having 
to  re-embark  the  cargo  or  part  of  it.  When  the  consignee  is 
also  the  agent  for  the  clearing  of  the  vessel,  he  will  have  that 
subsidiary  responsibility  for  all  payments  which  have  been 
made.  The  owners  of  the  vessel  and  cargoes  that  belong  to 
them  are  subsidiarily  responsible  for  the  duties,  fines  and 
charges  which  the  captain  incurs."  The  witness  further  tes- 
tified, without  objection,  that  the  Spanish  law,  upon  the  fail- 
ure of  a  person  to  pay  a  fine  imposed  under  the  circumstances 
disclosed  by  the  evidence,  not  only  authorized  a  levy  on  his 
property,  but  also  prevented  him  from  doing  business  until 
the  fine  was  paid.  He  also  stated  that  he  tried  to  have  the 
money  restored,  but "  unfortunately,  as  in  all  these  Spanish 
cases,  I  was  not  successful.     Once  you  put  anything  into  the 
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Spanish  government,  and  it  is  held  and  you  cannot  get  it 
back." 

The  objection  made  to  the  introduction  of  the  ordinance  in 
question  was  very  general.  If  it  had  been  more  specific,  ficni 
constat,  it  would  have  been  obviated  on  the  spot.  Under  the 
circumstances,  we  think  that  sufficient  foundation  was  laid 
for  this  evidence  under  section  942  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  "  a  printed  copy  of  a  statute,  or 
other  written  law,  of  another  state,  or  of  a  territory,  or  of  a 
foreign  country,  or  a  printed  copy  of  a  proclamation,  edict, 
decree,  or  ordinance,  by  the  executive  power  thereof,  con- 
tained in  a  book  or  publication,  purporting  or  proved  to  have 
been  published  by  the  authority  thereof,  or  proved  to  be  com- 
monly admitted,  as  evidence  of  the  existing  law,  in  the  judicial 
tribunals  thereof,  is  presumptive  evidence  of  the  statute,  law, 
proclamation,  edict,  decree,  or  ordinance."  The  book  received 
in  evidence  was  a  copy  of  an  ordinance  of  the  government, 
"  printed  in  Spanish,"  in  existence  by  the*  force  of  law,  and 
was  the  official  book  in  general  use.  While  it  was  not  proved, 
in  so  many  words,  to  have  been  published  by  the  authority  of 
the  Spanish  government,  the  fact  that  it  was  the  official  book 
of  ordinances  in  general  use,  was  some  evidence  of  publica- 
tion by  the  government,  as  it  could  only  be  official  through 
the  action  of  the  government.  The  book  itself  is  not  before 
us,  so  that  we  cannot  say  from  inspection,  as  the  trial  court 
could,  whether  it  purported  to  have  been  published  by  the 
requisite  authority  or  not,  but  the  facts  stated  warrant  that 
presumption,  in  the  absence  of  a  more  specific  objection. 

The  court  charged  the  jury,  in  substance,  that  if  the  plain- 
tiff agreed  to  furnish  the  agents  of  the  defendant  in  Santiago 
de  Cuba  with  such  documents  as  would  auth^ticate  and  legal- 
ize the  shipment  of  the  powder,  and  it  neglected  to  do  so,  and 
that  as  the  direct  result  of  such  neglect  tlie  powder  was  seized 
and  confiscated  by  the  Spanish  government  and  a  fine  was 
imposed  upon  such  agents,  the  plaintiff  was  liable  to  the 
defendant  for  the  amount  of  the  fine.  The  plaintiff  excepted 
to  that  part  of  the  charge  "  respectmg  the  liability  for  negli- 
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ligeiice  or  wroug,"  and  to  that  part  "  which  refers  to  any  lia- 
bility being  imposed  upon  the  agents  by  reason  of  any  act  or 
omission  of  the  shippers  referred  to  in  the  charge." 

The  exception,  as  we  understand  it,  simply  raises  the  ques- 
tion whether  the  plaintiff  was  under  "any  liability"  for 
neglecting  to  furnish  the  defendant's  agents  with  the  papers 
necessary  to  lawfully  land  the  powder,  as  it  had  expressly 
agreed  to  do.  The  plaintiff,  with  full  knowledge  of  the  facts, 
made  a  lawful  contract  and  failed  to  keep  it.  It  not  only 
knew  what  documents  were  necessary  in  order  to  lawfully 
land  the  powder,  but  it  also  knew  that  the  failure  to  furnish 
them  to  the  consignees  would  make  them  liable  for  a  violation 
of  law  in  attempting  to  import  an  interdicted  article.  It  con- 
tracted with  reference  to  this  liability  in  agreeing  to  furnish 
those  documents  to  the  agents  of  the  defendant  in  Santiago 
and  thereby  place  them  in  a  position  where  they  could  law- 
fully receive  the  powder.  This  agreement,  if  it  had  been 
performed  by  the  plaintiff,  would  have  protected  the  defend- 
ant and  its  agents  from  any  fine  for  a  violation  of  the  laws  of 
the  country  where  the  powder  was  to  be  landed.  It  neglected 
to  keep  its  agreement,  and  the  direct  result  of  this  negligence 
was  to  place  the  defendant  and  its  agents,  without  any  fault 
on  their  part,  in  the  position  of  violating  the  law  and  to  sub- 
ject them  to  the  imposition  of  a  fine  which  they  were  com- 
pelled to  pay.  Having  virtually  agreed  to  so  ship  the  powder 
that  the  defendant  could  receive  it  without  liability  to  a  fine,  it 
shipped  it  in  violation  of  law  and  thereby  made  the  defendant 
responsible  for  a  fine  imposed  in  consequence  of  such  viola- 
tion. We  think,  as  was  held  by  the  learned  General  Term, 
that  the  fine  imposed  was  the  natural  and  probable  result  of 
the  breach  of  contract,  that  it  was  within  the  contemplation 
of  the  parties  when  they  made  the  contract,  and  that  the  loss 
should  be  borne  by  the  party  who  was  guilty  of  the  breach. 

The  exception,  therefore,  was  not  well  taken,  and  the  judg- 
ment should  be  affirmed,  with  costs. 

All  concur,  except  Gray  and  Martin,  JJ.,  absent. 

Judgment  affirmed. 
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Kathaniel  Jarvis,  Jr.,  Appellant,  v.  Sarah  Lynch,  as 
Executrix  and  Devisee  under  the  Will  of  William  Lynch, 
Deceased,  et  al.,  Kespondents. 

1.  New  York  CriY  —  Colonlal  Grant  —  Harleic  Ttoeway  Lands. 
Lands  on  the  west  side  of  the  Harlem  river,  between  high  and  low-water 
marks,  did  not  pass  by  the  Governor  NicoUs  grant  of  1666  to  the  free- 
holders and  inhabitants  of  Harlem,  and  title  thereto  is  not  derivable  from 
those  grantees. 

2.  Ejectment  —  Insufficient  Evidence  as  to  J^ocation.  It  is  fatal 
to  a  recovery  in  ejectment  that  the  plaintiff's  evidence  would  not  support 
a  reasonable  inference  that  the  property  described  in  the  complaint  was 
comprehended  within  the  early  grants  relied  upon  as  links  in  the  record 
chain  of  title. 

3.  Title  to  Lands  Outside  those  Appropriated  not  Affected  by 
Street  Opening.  The  proceedings  for  the  opening  of  Eighth  avenue, 
confirmed  in  1816,  had  no  effect  upon  the  titles  to  lands  outside  of  those 
actually  appropriated  by  the  public  authorities. 

Jarvis  v.  Lynch,  91  Hun.  849,  affirmed. 

(Argued  December  14,  1896;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  firet  judicial  department,  entered  March 
23,  1896,  upon  an  order  denying  a  motion  for  a  new  trial 
upon  the  plaintiffs  exceptions,  ordered  to  heard  in  the  first 
instance  at  General  Term,  overruling  the  exceptions  and 
directing  that  defendants  have  judgment  dismissing  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Samuel  Untsrmeyer  and  Anderson  Price  for  appellant. 
The  property  in  question  is  fully  identified  as  to  its  extent, 
use  and  occupation  in  connection  with,  and  appurtenant  to,  the 
upland,  by  the  plaintiffs  ancestors,  by  the  testimony  of  wit- 
nesses produced  by  the  plaintiff.  {Abeel  v.  Van  Gelder^  36 
N.  Y.  513 ;  Endera  v.  Steimherghy  2  Abb.  Ct.  App.  Dec. 
31.)  That  this  land  was  above  the  line  of  high-water  mark  is 
abundantly  and  positively  proven  by  the  testimony  of  all  the 
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witnesses  and  of  the  maps  in  evidence.  {Shef^mcm  v.  Kane^  86 
N.  Y.  72;  ScholU  v.  Mayor,  etc,  25  N.  Y.  S.  R.  848;  119 
N.  Y.  613 ;  Trustees  of  East  Hampton  v.  Kirk,  68  N.  Y. 
462 ;  Scojield  v.  Ilemandez,  47  N.  Y.  313 ;  Schuchardt  v. 
Mayor,  etc,  63  N.  Y.  210;  Matter  of  Comrs.  of  Central 
Park,  50  N.  Y.  495 ;  Matter  of  Canal  <k  Walker  Streets,  12 
N.  Y.  406 ;  King  v.  Mayor,  etc,  36  N.  Y.  182 ;  Mayor,  etc,  v. 
Erhen,  38  N.  Y.  305 ;  Bartels  v.  Cunningham,  8  Abb.  N.  C. 
226.)  The  court  having  admitted  the  record  title,  the  question  as 
to  whether  the  description  included  the  locus  in  quo  was  a  ques- 
tion of  fact  for  the  jury,  and  the  dismissal  of  the  complaint  was 
error.  (3  Washb.  on  Real  Prop.  [3d  ed.]  348 ;  Ratcliffe  v. 
Cary,  4  Abb.  Ct.  App.  Dec.  4 ;  Frier  v.  Jackson,  8  Johns.  514 ; 
Seneca  Nation  v.  Hugaboom,  9  N.  Y.  S.  R.  99 ;  Enders  v. 
Sternhergh,  2  Abb.  Ct.  App.  Dec.  55 ;  Stevens  v.  Hauler, 
39  K.  Y.  302 ;  CoUman  v.  M.  B,  L  Co,,  94  N.  Y.  229 ;  Peo- 
pie  ex  rel.  v.  Storms,  97  N.  Y.  367 ;  Langdon  v.  Mayor,  etc, 
93  N.  Y.  147 ;  White  v.  Williams,  48  N.  Y.  344;  Donahue 
V.  Case,  61  N.  Y.  632.) 

Charles  E.  Miller  and  Henry  B.  ^n^r^on  for  respondents. 
The  title  to  premises  lying  between  high-water  mark  and  low- 
water  mark  of  the  Harlem  river  did  not  pass  by  the  Nicolls' 
patent  of  1666  to  the  freeholders  and  inhabitants  of  Harlem. 
{Mayor,  etc,  v.  Hart,  95  N.  Y.  443  ;  Hoherts  v.  Baumgarten, 
110  N.  Y.  380 ;  Sage  v.  Mayor,  etc,  154  N.  Y.  61.)  The 
deeds  and  wills  in  evidence,  under  which  plaintiff  claims  title, 
do  not  locate  the  property  or  any  part  of  it  so  as  to  enable  a 
court  or  jury  to  render  judgment.  (Baylies  Tr.  Frac.  218.) 
No  grant  may  be  presumed.  {McFarlane  v.  Kerr,  10  Bosw. 
249 ;  Mission,  etc,  v.  Cronin,  143  N.  Y.  524 ;  Price  v.  Brown, 
101  N.  Y.  669 ;  Roberts  v.  Baumgarten,  110  F.  Y.  380 ; 
Jackson  v.  Woodruff,  1  Cow.  276.) 

Per  Curiam.  This  was  an  action  of  ejectment,  brought 
to  recover  the  possession  of  a  block  of  land  in  the  city  of  New 
York,  described  in  the  complaint  as  bounded  by  155th  and 
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156th  streets,  the  Eighth  avenue,  and  a  street  to  the  eastward 
called  Exterior  street.  The  plaintiffs  complaint  was  dismissed 
at  the  Circuit,  and  upon  a  motion  made  for  a  new  trial,  which 
was  heard  at  the  General  Term  upon  exceptions  directed  to 
be  heard  there  in  the  first  instance,  they  were  overruled,  and 
judgment  was  ordered  to  I>e  entered  for  the  defendants. 
There  were  two  grounds  taken  in  opposition  to  the  plain- 
■  tiff's  right  to  recover,  and  they  are  stated  in  the  opinion  at  the 
General  Term  as  controlling  the  disposition  of  the  case. 
One  was  that  the  premises  in  question  formerly  lay  between 
high-water  mark  and  low-water  mai'k  in  the  Harlem  river, 
and,  therefore,  did  not  pass  by  Governor  NicoUs'  grant,  in 
1666,  to  the  freeholders  and  inhabitants  of  Harlem,  through 
whom  the  plaintiff  claims  to  trace  his  title.  The  other  ground 
was  that  the  deeds  in  evidence  did  not  locate  the  property,  so 
as  to  enable  the  court  or  the  jury  to  render  judgment  upon 
the  complaint. 

As  to  the  first  of  these  grounds,  a  careful  review  of  the 
evidence  must  lead  to  the  conclusion  that  almost,  if  not  quite, 
all  of  the  premises  were  within  high  and  low-water  marks  of 
the  Harlem  river.  That  is  the  effect  of  the  maps  and  of 
some  of  the  other  documentary  evidence,  and,  also,  of  the  tes- 
timony given  by  the  plaintiff's  witnesses.  If  the  oral  evi- 
dence proves  anything,  with  any  degree  of  certainty,  it  is 
that  the  land  was  covered  by  the  rise  of  the  tide  in  the  river. 
That  being  so,  the  case  falls  within  our  decision  in  Sage  v. 
MayoVy  etc.  (154  N.  Y.  61) ;  where  we  held  that  the  title  to 
the  lands  within  the  tideway  of  the  Harlem  river,  between 
high  and  low-water  marks,  wa«  vested  in  the  city  of  New 
York  through  Governor  Dongan's  charter  in  1686.  That 
case  decided  that  the  prior  grant  of  Governor  Nicolls  to  the 
inhabitants  of  Harlem,  in  1666,  was  confined  by  the  western 
bank  of  the  Harlem  river,  and  did  not  comprehend  within  its 
boundaries  the  meadows,  pastures  and  marshes  adjoining  the 
bank  of  the  river  as  a  part  of  the  grant ;  that  tlie  eastern 
limit  of  the  lands  granted  was  high-water  mark,  and  that  his 
grantees  took  no  title  to  the  tideway,  or  other  right  in  the 
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river  in  front  of  the  upland,  than  would  consist  in  those  privi- 
leges or  easements  inherent  in  the  riparian  title,  and  which 
might  be  held,  as  against  all  but  the  Crown  as  trustee,  for  the 
People  at  large.  This  constitutes  a  fatal  objection  to  the 
plaintiff's  case ;  inasmuch  as  he  relied  upon  a  conveyance  made> 
by  the  inhabitants  of  Harlem  to  one  Barent  Waldron,  through 
whom  he  claims  as  a  predecessor  in  title. 

But,  if  there  could  be  any  doubt  upon  this  point,  the  second 
ground  is  fatal  to  the  plaintiff's  claim.  The  court  below  was 
quite  correct  in  holding  that  the  conveyances,  subsequent  to 
Waldron's  possession,  failed  to  contain  such  a  description  of 
the  premises  in  question  as  to  make  it  possible  to  locate  them 
as  a  part  of  the  property  described  in  the  earlier  grants.  Two 
principles  should  control  in  an  action  of  ejectment.  One  is 
that  the  plaintiff  must  recover  on  the  strength  of  his  own  title 
and  cannot  rely  upon  any  weakness  in  that  of  the  defendant. 
The  other  is  that  the  evidence  as  to  location  must  not  be  of 
that  indefinite  character  which  permits  the  court,  or  the  jury, 
to  reach  a  determination  only  by  way  of  speculation.  In  this 
case,  the  plaintiff's  evidence  would  not  support  a  reasonable 
inference  that  the  property  described  in  tlie  complaint  was 
comprehended  within  any  of  the  earlier  grants,  which  are 
relied  upon  as  links  in  the  record  chain  of  title. 

One  other  point,  only,  needs  to  be  referred  to  in  the  dis- 
position of  this  appeal,  and  that  relates  to  the  effect  of  the 
proceedings  for  the  opening  of  Eighth  avenue,  which  were 
confirmed  in  1816.  It  is  urged,  on  behalf  of  the  plaintiff,  that 
there  was  therein  an  official  recognition  of  his  title  on  the  part 
of  the  city  of  New  York.  The  importance  of  this  point  to 
the  plaintiff  would  seem  to  be  to  meet  the  claim  of  the  defend- 
ant, Sarah  Lynch,  in  her  answer  that  her  title  was  derived 
through  a  grant  of  the  premises  by  the  city  of  New  York,  as 
well  as  to  strengthen  his  claim  by  such  evidence  as  to  title. 
It  would  be  a  violent  assumption  to  hold  that  any  portion  of 
the  premises  in  question  was  included  within  the  description 
in  the  proceedings  which  is  relied  upon ;  but  it  is  a  sufficient 
answer  to  the  argument  that  such  proceedings  have  no  other 


1898.] 


Snyder  v.  Seaman. 


449 


N.  Y.  Rep.] 


Statement  of  case. 


effect  than  to  vest  in  the  city  the  title  to  the  lands  taken  for 
the  purposes  of  a  street.  Neither  they,  nor  the  incidental  pro- 
ceedings to  assess  the  expenses  of  the  public  improvement 
upon  the  lands  benefited  thereby,  can  have  any  effect  upon  the 
titles  to  lauds  outside  of  those  actually  appropriated  by  the 
public  authorities.  There  is  no  authority  for  holding  other- 
wise, and  reason  would  be  against  it. 

The  case  was  tried  with  exceeding  liberality  on  the  part  of 
the  trial  judge  towards  the  plaintiff,  with  respect  to  the  intro- 
duction of  documentary  and  oral  evidence,  and  his  dismissal  of 
the  complaint,  for  failure  of  the  plaintiff  to  make  out  a  case, 
was  correct. 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  Martin, 
J.,  absent. 

Judgment  and  order  affirmed. 


James  ^.  Snyder,  Appellant,  v.  Lloyd  I.  Seaman, 

Kespondent. 

1.  Appeal  —  Power  of  Appellate  Division  upon  Reversal  — 
Facts.  The  power  of  the  Appellate  Division,  upon  reversal,  to  award  a 
new  trial  or  grant  to  either  party  the  judgment  which  the  facta  warrant 
(CJode  Civ.  Pro.  §§  1022,  1317),  has  reference  only  to  the  conceded  or 
undisputed  facts  or  those  found  by  the  trial  court  or  referee. 

2.  Question  of  Law.  The  Appellate  Division  in  determining,  upon 
reversal,  whether  the  complaint  should  be  dismissed,  or  a  new  trial 
granted,  is  called  upon  to  determine  the  legal  liability  of  the  parties  upon 
conceded  or  found  facts,  which  is  a  question  of  law. 

3.  Presumption  of  Reversal  upon  the  Law —  Review  by  Court  of 
Appeals.  In  a  judgment  of  the  Appellate  Division  reversing  a  judg- 
ment in  favor  of  the  plaintiff  in  an  action  for  a  partnership  accounting 
tried  by  a  referee,  the  statement  that  "  it  appearing  that  the  defendant- 
has  fully  accounted  to  the  plaintiff  for  all  moneys  received  by  him  and 
has  not  denied  the  plaintiff's  interest  in  claims  remaining  uncollected,  it  is 
further  ordered  that  judgment  be  entered  for  the  defendant  dismissing 
the  complaint,"  does  not  free  the  case  from  the  presumption  in  the  Court 
of  Appeals  that  the  reversal  was  upon  the  law  and  not  upon  the  facts 
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(Code  Civ.  Pro.  §  1338),  and  that  court  is  therefore  authorized  to  review 
the  judgment. 

4.  Partnership  Accounting —  Personal  Taxes  op  Partner.  In  an 
action  for  a  partnership  accounting,  in  which  a  decision  of  the  referee  in 
favor  of  the  plaintiff  had  been  reversed  by  the  Appellate  Division,  pre- 
sumably upon  the  law,  held,  that,  upon  the  facts  found  by  the  referee,  his 
conclusion  of  law  that  annual  personal  taxes  assessed  against  the  defend- 
ant, which  had  been  paid  out  of  the  partnership  funds  and  improperly 
charged  to  store  expenses,  should  not  have  been  charged  against  the  firm, 
was  correct. 

Snyder  v.  Seaman,  2  App.  Div.  258,  reversed. 

(Argued  December  14,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered  March 
18;  1896,  reversing  a  judgment  of  the  late  Court  of  Common 
Pleas  for  the  city  and  county  of  New  York  in  favor  of  the 
plaintiif,  entered  upon  the  report  of  a  referee,  and  dismissing 
the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,, 
are  stated  in  the  opinion. 

Herbert  M.  Lloyd  for  appellant.  The  partnership  contract 
did  not  authorize  the  payment  of  the  taxes  as  a  debt  or  expense 
of  the  firm.  ( Williamson  v.  Seely^  22  App.  Div.  391 ; 
Schoomnaker  v.  Iloyt^  148  N.  Y.  431.) 

John  TF.  Weed  for  respondent.  This  court  has  no  jurisdic- 
tion to  entertain  this  appeal,  because  it  involves  the  review  of 
a  question  of  fact,  which  clearly  appears,  in  the  record  body 
of  the  judgment,  as  the  basis  of  the  revei'sal  by  the  Appellate 
Division.  (Code  Civ.  Pro.  §§  191,  1338.)  The  intent  of  the 
parties  to  include  the  defendant's  personal  taxes  as  a  part  of 
the  expenses  of  the  business  under  the  copartnership  agree- 
ment could  properly  be  shown  by  the  fact  of  the  inclusion  of 
such  taxes  in  the  expenses  of  the  business,  when  the  plaintiff 
shared  in  profits  alone,  immediately  anterior  to  the  agreement, 
and  by  their  continued  inclusion,  with  the  consent  of  the 
plaintiflF,  after  the  agreement.  (Jones  on  Com.  &  Trade  Cont. 
§  45 ;  Schoomnaker  v.  Iloyty  148  N.  Y.  431 ;  Ins.   Co,  v. 
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Dutcher,  95  U.  S.  273 ;  WooUey  v.  Funke,  121  N.  Y.  87 ; 
Nicoll  V.  Sands,  131  N.  Y.  19 ;  Briggs  v.  Groves^  9  IT.  Y, 
Supp.  765  ;  U.  P.  B.  B,  Co,  v.  U.  S,,  99  U.  S.  402 ;  Harrison 
V.  Ilarper,  1  Story,  574 ;  Stoops  v.  Smith,  100  Mass.  63 ; 
Sharp  V.  liudehaughy  70  Ind.  547 ;  Collender  v.  Dinsmore, 
55  N.  Y.  200.)  The  plaintiflF  is  concluded  by  the  annual 
statements  of  accounts,  which  he  authorized  and  assented  to, 
from  claiming  the  taxes  included  in  the  balances  then  arrived 
at.  (Lockwood  v.  Thome,  18  N.  Y.  285 ;  Harley  v.  E.  W, 
Bank,  76  N.  Y.  618;  McClain  v.  Schqfield,  74  Hun,  437; 
M.  P.  Co.  V.  Moore,  104  N.  Y.  680.) 

Haioht,  J.  This  action  was  brought  for  an  accounting. 
On  the  lirst  day  of  May,  1885,  the  plaintiff  and  defendant 
entered  into  written  articles  of  copartnership  for  the  purpose 
of  dealing  in  butter,  cheese  and  produce,  as  commission  mer- 
chants, which  continued  until  the  30th  day  of  April,  1892. 
At  the  time  of  the  dissolution  of  the  copartnership,  a  dispute 
arose  over  the  personal  taxes  assessed  against  the  defendant  in 
the  city  of  New  York  for  the  years  1885  to  1891,  inclusive, 
which  had  been  paid  out  of  the  copartnership  funds  and 
charged  to  store  expenses.  There  were  other  matters  about 
which  the  parties  differed,  but  they  were  finally  adjusted,  so 
that  this  action  was  prosecuted  solely  for  the  purpose  of 
adjusting  their  differences  with  reference  to  the  taxes.  Upon 
the  trial  the  referee  found  that  the  pereonal  taxes  assessed 
against  the  defendant  for  the  years  named  were  paid  by  the 
firm's  money  and  charged  on  (he  books  to  store  expenses,  and 
that  he  was  of  the  opinion,  as  he  states  in  his  decision,  '*  that 
these  taxes  should  not  have  been  charged  against  the  firm  as 
part  of  the  expense  of  carrying  on  the  firm ;  that  they  were  no 
part  of  such  expenses.  The  defendant  might  as  well  have 
charged  his  living  expenses.  They  were  not  within  the  spirit 
or  the  letter  of  the  articles  of  copartnership,  and,  in  fact,  there 
is  no  evidence  that  these  taxes  were  assessed  solely  upon  the 
defendant's  capital  employed  in  the  business,  nor  can  it  be 
rightly  said  that  the  plaintiff  ratified  the  defendant's  acts; 
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there  is  no  consideration  passing  from  the  defendant  to  the 
plaintiff  to  uphold  any  claim  of  ratification  ;  I  do  not  think 
that  the  yearly  balances  that  were  struck  can  be  considered  as 
an  accounting  between  the  parties."  For  the  reasons  stated, 
he  ordered  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$576.75.  Upon  an  appeal  to  the  Appellate  Division  the  judg- 
ment was  reversed  and  the  complaint  dismissed,  with  costs. 
The  judgment,  after  containing  the  usual  recital,  is  as  follows : 
"  It  is  ordered  that  the  said  judgment  is  hereby  reversed. 

"  And  it  appearing  that  the  defendant  has  fully  accounted 
to  the  plaintiff  for  all  moneys  received  by  him,  and  has  not 
denied  the  plaintiff's  interest  in  claims  remaining  uncollected, 
it  is  further  ordered  that  judgment  be  entered  for  the  defend- 
ant dismissing  the  complaint,"  etc. 

The  respondent  claims  that  this  is  a  reversal  upon  the  facts, 
and  that,  consequently,  we  have  no  power  to  review  the  judg- 
ment. We  do  not  so  understand  the  order.  Section  1338  of 
the  Code  of  Civil  Procedure  requires  us  to  presume  that  the 
judgment  was  not  reversed  upon  a  question  of  fact,  unless 
the  contrary  clearly  appears  in  the  record  body  of  the  judg- 
ment or  order  appealed  from.  Upon  again  referring  to  the 
judgment  by  the  Appellate  Division  it  will  be  observed  that 
it  undertook  to  deal  with  two  questions,  Jirst,  whether  the 
judgment  should  be  reversed  ;  and,  second^  whether  a  new 
trial  should  be  granted  or  the  complaint  dismissed.  The  first 
question  it  disposed  of  by  ordering  the  judgment  reversed 
without  specifying  whether  the  reversal  was  based  upon  the 
law  or  the  facts  ;  then  tlie  court  approached  the  consideration 
of  the  second  question  and  states  that  it  appearing  that  the 
defendant  has  fully  accounted  to  the  plaintiff  for  all  moneya 
received  by  him,  and  has  not  denied  the  plaintiff's  interest  in 
claims  remaining  uncollected,  it  is  ordered  that  a  judgment  be 
entered  for  the  defendant  dismissing  the  complaint. 

The  respondent  contends  that  this  is  an  express  finding  of 
the  facts  by  the  Appellate  Division,  directly  the  reverse  of 
those  found  by  the  referee.  We  do  not  so  construe  the  pro- 
vision.    In  the  first  place,  the  Appellate  Division  sits  as  & 
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court  of  review  and  in  no  sense  as  a  trial  court.  Under  sec- 
tions 1022  and  1317  of  the  Code  it  has  the  power  upon 
reversal  to  award  a  new  trial  or  grant  to  either  party  the 
judgment  which  the  facts  warrant,  but  this  has  reference  only 
to  the  conceded  or  undisputed  facts  or  those  found  by  the 
trial  court,  so  that  the  court,  in  determining  whether  the  com- 
plaint should  be  dismissed  or  a  new  trial  granted,  is  called 
upon^  to  determine  the  legal  liability  of  the  parties  upon  con- 
ceded or  found  facts,  which  is  and  always  has  been  a  question 
of  law.  {Benedict  v.  Arrioux^  154  N.  Y.  715.)  As  we 
understand  the  provisions  in  the  judgment  the  Appellate 
Division  considered  the  facts  to  be  undisputed  and  that  on 
such  facts  there  was  no  liability  in  law  on  the  part  of  the 
defendant  to  account  to  the  plaintiff.  We  must,  therefore, 
under  the  provisions  of  section  1338  of  the  Code  assume  that 
the  reversal  was  upon  the  law  and  not  the  facts,  and  thus  it 
becomes  our  duty  to  review  the  judgment,  and,  upon  the  facts 
as  found,  we  think  the  conclusion  of  law  was  properly  dis- 
posed of  by  the  referee. 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  that  entered  upon  the  report  of  the  referee  affirmed,  with 
costs  in  all  courts. 

All  concur,  except  Gray  and  Martin,  JJ.,  absent. 

Judgment  reversed,  etc. 


Oliver  W.  Ingersoll,  Appellant,  v,  Nassau  Electric  Rail- 
road Company,  Respondent. 
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1.  Street  Surface  Railroads  —  Statutory  Right  of  Companies 
TO  Contract  for  Use  op  TRAgKs.  The  provision  of  chapter  218  of  Laws 
of  1889,  that  "  it  shall  be  lawful  for  any  railroad  corporation  to  contract 
with  any  other  railroad  corporation  for  the  use  of  their  respective  roads, 
and  thereafter  to  use  the  same  in  such  manner  as  may  be  prescribed  in 
such  contract,"  continued  in  section  78  of  the  Railroad  Law  (L.  1890,  ch. 
565),  has  been  in  full  force  and  effect  from  the  day  of  its  enactment  to 
and  including  the  present  time,  and  applies  to  street  surface  railroad 
corporations. 
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2.  Statutory  Provision  not  Affected  by  Amendment  of  Consttti- 
TiON.     The  provision  of  chapter  218  of  Laws  of  1839  authorizing  railroad 

/  corporations  to  contract  with   each  other  for  the   use  of  their  ruads, 

continued  in  section  78  of  the  Railroad  Law,  has  not  been  affected  bv  the 
amendment  of  1874  to  the  Constitution  (Art.  3,  §  18),  continued  in  the 
revision  of  1894. 

3.  Right  to  Contract  for  L"se  op  Tracks  not  8u3Ject  to  Consents 
OF  Abutting  Owners.  Neither  the  constitutional  amendment  of  1874 
nor  subsequent  legislation  has  made  the  exercise,  by  a  street  surface  rail- 
road company  w^hich  has  duly  acquired  its  franchises  according  to  law, 
of  the  vested  absolute  right  conferred  upon  it  by  the  act  of  1839.  to  con- 
tract for  the  use  of  its  tracks  by  another  company,  dependent  upon  the 
obtaining  by  the  assignee  company  of  the  consents  of  abutting  owners  to 

I  such  use  of  the  street  by  it. 

4.  HAR.MONY  OF  PROVISIONS  OF  Railroad  Law.  Scctious  91  and  102  of 
the  Railroad  Law,  relating  to  the  obtaining  of  the  consents  of  the  local 
authorities  and  abutting  property  owners  by  street  surface  railroad  com- 
panies, are  not  in  conflict  with  section  78. 

5.  Statutory  Consents  not  Requisite  to  Operation  on  Tracks  of 
Another  Company  by  Contract.  It  has  never  been  the  intention  of 
the  general  railroad  legislation  of  the  state  to  require  consents  of  local 
authorities  or  property  owners  to  the  operation  by  one  railroad  company 
of  its  cars  over  the  tracks  of  another  by  virtue  of  a  traffic  contract;  but 
the  intention  has  been  to  require  such  consents  only  to  the  construction, 
maintenance  or  operation  of  new  railroad  tracks. 

6.  Action  by  Abutting  Owner  to  Enjoin  Contract  Operation  of 
Tracks  in  Absence  of  Consents.  Where  one  street  surface  railroad 
company  has  leased  to  another  the  right  to  operate  its  cars  on  a  portion  of 
the  lessor's  tracks,  such  use  of  the  tracks  cannot  be  enjoined  at  the  suit  of 
an  abutting  owner  against  the  lessee  company  on  the  sole  ground  that  it 
has  not  obtained  the  consents  of  abutting  owners,  or  the  statutory  sub- 
stitute therefor,  to  its  use  of  that  portion  of  the  street. 

Ingersoll  v.  Nassau  El.  R.  R.  Co.,  89  Hun.  213,  affirmed. 

(Argued  November  29,  1898 ;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  16,  1895,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  S])ecial  Term. 

This  action  was  brought  to  restrain  the  defendant  from 
constructing,  operating  or  maintaining  any  street  surface  rail- 
road on  Bergen  street,  between  Nostrand  and  Rogers  avenues 
in  the  city  of  Brooklyn. 

The  facts,  so  far  as  material,  are  stated  in  the  opinions. 
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WUlia7n  G,  Cooke  and  Fnederick  T,  TliU  for  appellant. 
The  constitutional  amendment  of  1874  made  the  consent  of 
abutting  owners  an  immediate  and  indispensable  prerequisite 
to  the  use  by  one  street  railroad  of  the  tracks  of  another. 
{Hohnes  v.  Carley,  31  N.  Y.  290 ;  WhiU  v.  ^yager,  32  Barb, 
253  ;  MatUr  of  N,  Y.  D.  R.  Co,,  42  Hun,  625 ;  People  ex  rel 
V.  Potter,  47  N.  Y.  379 ;  People  ex  rel,  v.  Cmnrs.  of  Taxes,  95 
N.  Y.  558  ;  Bell  v.  Mayor,  etc,  105  N.  Y.  144 ;  Matter  of  K. 
C.  E,  R.  Co,,  82  N.  Y.  98 ;  F,  T,  Co,  v.  Coventry,  10  Johns. 
389  ;  M,  B,  Co,  v.  U,  c6  S,  R,  R,  Co.,  6  Paige,  554 ;  Pillow 
V.  Bushnell,  5  Barb.  156.)  Under  the  Railroad  Law  of  1890 
the  consent  of  abutting  owners  was  necessary  to  the  operation 
of  defendant's  road.  {C,  C.  T,  Co,  v.  K,  C,  R.  R,  Co,,  153 
N.  Y.  540.)  The  Atlantic  Avenue  Railroad  Company  pos- 
sessed no  such  right  to  make  and  carry  out  the  contract  in  ques- 
tion that  it  could  not  be  taken  away  by  the  amendment  of 
1874  or  the  statute  of  1890.  {Bank  of  Augusta  v.  Earle, 
13  Pet.  595  ;  Curtis  v.  Leavitt,  15  N.  Y.  170 ;  People  v.  U. 
Ins,  Co,,  15  Johns.  387 ;  PeopU  v,  B.,  F,  &  C,  I,  R.  R,  Co,, 
89  N.  Y.  84;  PeopU  v.  O'Brien,  111  N.  Y.  43;  Const.  U. 
S.  art.  1,  §  10;  4  Black.  Comm.  162;  Munn  v.  Illinois,  94 
U.  S.  125;  People  ex  rel,  v.  Squire,  107  K  Y.  606;  P, 
Church  V.  City  of  New  York,  5  Cow.  540 ;  People  ex  rel, 
V.  Grant,  126  N.  Y.  473 ;  People  ex  rel,  v.  Thatcher,  42 
Hun,  349.) 

Chas,  A,  Collin  and  Henry  Yonge  for  respondent.  The 
traffic  agreement  between  the  Nassau  Electric  Railroad  Com- 
pany and  the  Atlantic  Avenue  Railroad  Company,  authorizing 
the  former  company  to  run  its  cars  over  the  tracks  of  the  lat- 
ter,  is  a  valid,  qualified  assignment  of  the  franchise  of  the 
one  to  the  other.  The  consents  of  the  abutting  property 
owners  are  not  necessary  to  render  it  effectual.  (L.  1839,  ch. 
218 ;  PeopU  v.  B,,  F,  c&  C.  I.  R,  Co,,  89  N.  Y.  75  ;  PeopU 
V.  O'Brien,  111  N.  Y.  1-66 ;  Ingersoll  v.  iV^.  K  R,  R,  Co,, 
89  Hun,  213 ;  Roddy  v.  B,  II,  R,  R,  Co,,  23  Misc.  Rep. 
873;  Beveridge  v.  N,    Y,  E,  R,  R,   Co,,  112  N.   Y.   1; 
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B.  B.  Z.  cfe  li.  R,  Co.  V.  N.  v.,  Z.  K  <&  W.  R,  R. 
Co,,  72  Hun,  583;  //.  R,  T.  Co.  v.  W.  T.  cfe  R.  Co,,  135 
K  Y.  393 ;  Cameron  v.  N,  Y.  dk  M,  V,  W,  Co.,  133  N.  Y. 
336 ;  Peoj)le  ex  rel.  v.  Gilroy,  67  Hun,  323.)  Tlie  right  of 
the  Atlantic  Avenue  Railroad  Company  acquired  under  the 
law  of  1839  to  grant  by  contract  tlie  use  of  its  tracks  to 
any  other  railroad  corporation  is  a  property  right  of  which  it 
could  not  thereafter  be  divested  except  in  the  proper  exercise 
of  the  right  of  eminent  domain  or  of  the  police  power. 
{PeopU  V.  O'Brien,  111  N.  Y.  1 ;  Wynehamer  v.  People,  13 
K.  Y.  378 ;  Leisy  v.  Hardin,  135  U.  S.  100 ;  Bowman  v.  C, 
cfe  N,  W.  R,  Co.,  125  U.  S.  527 ;  Roddy  v.  B.  C  cfe  N.  R.  R. 
Co.,  32  App.  Div.  311 ;  3fatter  of  Jacobs,  98  N.  Y.  108.) 
An  owner  of  an  abutting  property  bounded  by  the  exterior 
line  of  a  street,  and  not  owning  the  fee  of  an}'  portion  of  the 
street,  has  no  cause  of  action  on  account  of  the  construction, 
maintenance  or  operation  of  street  surface  railroad  tracks  on 
the  street,  even  though  such  construction,  maintenance  or 
operation  be  unlawful  and  a  nuisance,  unless  he  alleges  and 
proves  special  damage  to  his  property,  different  from  that 
suffered  by  the  public  at  large.  {Fohes  v.  R.,  W.  d;  O,  R.  R. 
Co,,  121  X.  Y.  505 ;  Uline  v.  iY.  V.  C  tJ&  //.  R.  R.  R,  Co., 
101  N.  Y.  98 ;  Rummel  v.  ]V,  Y,,  Z.  K  cfe  W.  R.  R.  Co.,  30 
N.  Y.  S.  R.  235  ;  Ilier  v.  ^  Y,  W.  S.  cfe  B.  R.  Co.,  40  Hun, 
310;  DooUttle  v.  Superxyisors,  18  N.  Y.  160;  Dougherty  v. 
Bunting,  1  Sandf.  1 ;  Pierce  v.  Dart,  7  Cow.  609.) 

Parker,  Ch.  J.  I  quite  agree  that  if  all  the  views  expressed 
in  the  opinion  in  Colonial  City  Traction  Company  v.  Kin^s- 
to7i  City  R.  R.  Company  (153  N.  Y.  540)  were  intended  to 
be  applicable  to  every  conceivable  case  in  which  the  tracks  of 
one  surface  railroad  might  be  used  by  another,  then  would  we, 
indeed,  be  placed  in  an  embarrassing  position,  as  we  stand 
confronting  a  statute  that  has  been  in  existence  since  1839, 
providing  that  "  it  shall  l)e  lawful  hereafter  for  any  rail- 
road corporation  to  contract  with  any  other  railroad  cor- 
poration, for  the  use  of  their  respective   roads,  and   there- 
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after  to  use  the  same  in  such  manner  as  may  be  prescribed  in 
sncli  contract."  That  is  precisely  what  the  Atlantic  Avenue 
Company  undertook  to  do  in  contracting  witli  this  defendant 
for  the  use  by  the  latter  of  the  former  company's  double 
tracks  through  a  portion  of  a  certain  street  in  the  city  of 
Brooklyn.  Thie  statute  was  not  pressed  upon  the  attention 
of  the  court  in  the  Colonial  Traction  Company  case,  because 
there  it  was  not  directly  involved.  Instead  of  a  .contract 
between  two  railroads  by  which  one  was  permitted  to  use 
some  portions  of  the  tracks  of  the  other,  that  was  a  proceed- 
ing by  the  one  to  condemn  the  right  to  use  the  tracks  of  the 
other,  and  was,  by  that  other,  resisted  to  the  uttermost.  On 
a  motion  for  a  reargument  the  possible  effect  of  some  of  the 
expressions  made  use  of  in  the  opinion,  in  a  situation  like 
this,  was  pointed  out,  and  the  court  promptly  gave  assurance 
that  it  had  not  decided  to  override  the  statute  of  1839,  that 
statute  not  being  directly  involved.  This  assurance  was  fur- 
nished by  an  opinion  written  by  the  learned  judge  who  had 
spoken  for  the  court  in  the  decision  of  the  case,  and  he  said : 
*'  It  is  also  suggested  that  our  opinion  has  raised  apprehension 
as  to  its  effect  as  a  precedent  upon  railroad  leases  and  traffic 
agreements,  of  which  there  are  said  to  be  many  now  in  force 
all  over  the  State.  It  was  not  our  intention  to  decide  any  case 
but  the  one  now  before  us,  which  simply  involved  the  stand- 
ing of  the  plaintiff  to  make  the  application  in  question,  and 
our  opinion  should  be  read  in  the  light  of  that  purpose.  If, 
as  sometimes  happens,  broader  statements  were  made  by  way 
of  argument  or  otherwise  than  were  essential  to  the  decision 
of  the  questions  presented,  they  are  the  dicta  of  the  writer  of 
the  opinion  and  not  tlie  decision  of  the  court." 

We  are  thus  brought  to  the  consideration  of  a  question 
which  may  have  been  incidentally  written  about,  but  has  never 
been  decided  by  this  court.  It  has  never  been  decided 
because  it  has  not  been  involved.  Aye,  more  than  that,  it 
has  not  been  considered ;  for  there  has  been  nothing  in  any 
situation  actually  presented  to  this  court  to  suggest  that  such 
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a  question  might  arise.  This  defendant,  relying  upon  the 
statute  to  which  we  have  referred,  entered  into  a  contract 
made  in  conformity  with  the  provisions  of  such  statute,  by 
which  it  acquired  the  right  to  run  its  cars  over  some  portion 
of  the  tracks  of  the  Atlantic  Avenue  railroad.  The  plaintiff, 
an  abutting  owner,  sought  to  restrain  the  defendant  from 
enjoying  the  privilege  for  which  it  contracted,  but  the  courts 
have  so  far  held  that  the  defendant's  acts  were  entirely  legal, 
and  that  the  plaintiff  has  no  legal  right  or  interest  with  which 
the  defendant  interferes  through  the  use  that  it  makes  of  the 
tracks  of  the  Atlantic  Avenue  Railroad  Company.  That  this 
decision  cannot  be  questioned  on  principle  is  certain  if  it  be 
the  fact  that  at  the  time  of  the  acquisition  of  the  franchise 
over  the  street  in  question  by  the  Atlantic  Avenue  Railroad 
Company,  such  a  statute  as  the  act  of  1839  was  in  existence, 
and  was  not  in  conflict  with  the  Constitution  or  some  other 
statutory  provision.  All  these  questions  were  discussed  by  the 
court  in  People  v.  Brooklyn^  F,  cfe  (7.  /.  R,  Co.  (89  N.  Y.  75). 
The  assignor  in  that  case,  as  in  this,  was  the  Atlantic  Avenue 
Railroad  Company  ;  in  each  case  the  right  sought  to  be  acquired 
by  the  defendant  was  the  right  to  run  its  cars  over  certain 
tracks  of  the  assignor  company  and  the  justification  for  the 
contract  according  the  right  was  the  act  of  1839  (Chap.  218, 
§  1).  It  was  claimed  in  that  case  that  the  act  of  1839,  by  the 
authority  of  which  the  contract  was  made,  was  rendered 
invaUd  by  the  constitutional  provision  of  1S75  (Art.  3,  §  18), 
continued  in  the  revision  of  1894.  But  the  court  held  that 
the  act  of  1839  was  unaffected  by  that  constitutional  provision, 
in  that  it  did  not  undertake  to  affect  existing  legislation,  but 
instead  to  restrict  legislative  power  as  to  future  legislation. 
Said  the  court :  *'  The  whole  scope  of  the  section  is  to  dictate 
to  the  law  making  power  what  it  may  or  may  not  do  there- 
after, what  bills  it  may  pass  and  what  it  shall  not,  and  not  at 
all  to  affect  or  act  upon  past  legislation  which  at  the  time  was 
entirely  lawful." 

That  decision  has  not   been  questioned   in  the  slightest 
degree  in  any  case  to  which  our  attention  has  been  called, 
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prior  to  the  present  review.  But  as  it  is  now  challenged,  a 
brief  consideration  of  the  reasons  justifying  it  will  not  be  out 
of  place. 

It  is  conceded  that  the  act  of  1839,  entitled  "  An  act 
authorizing:  railroad  companies  to  contract  with  each  other," 
has  been  continued  in  force  from  the  time  of  its  enactment  to 
the  present,  and  is  now  to  be  found  in  section  78  of  the  Rail- 
road Law.  Upon  its  incorporation  into  section  78  of  the 
Railroad  Law  by  the  revision  of  1890,  the  act  of  1839  was, 
with  many  other  laws,  in  terms  repealed  by  section  182  of 
the  Railroad  Law  (Chap.  565,  L.  1890).  Section  182,  how- 
ever, declared :  "  The  provisions  of  this  chapter,  so  far  as 
they  are  substantially  the  same  as  those  of  laws  existing  on 
April  30,  1891,  shall  be  construed  as  a  continuation  of  such 
laws,  modified  or  amended  according  to  the  language 
employed  in  this  chapter,  and  not  as  new  enactments."  Inde- 
pendently of  this  provision,  under  the  settled  doctrine  of 
statutory  construction,  the  effect  of  the  revision  of  the  statutes 
by  a  re-enactment  of  previous  statutes  would  have  operated  as 
a  continuance  of  the  provisions  of  the  former  statute  instead 
of  a  repeal  and  a  new  enactment.  But  the  legislature  by  the 
provision  that  we  have  quoted,  took  away  all  opportunity  for 
question  by  enacting  that  such  revision  constituted  a  continu- 
ation of  the  enactments  incorporated  therein.  Thus  is  fully 
supported  the  assertion  that  the  act  of  1839  has  been  in  full 
force  and  effect  from  the  day  of  its  enactment  to  and  includ- 
ing the  present  time.  The  act  applies  to  both  steam  and 
street  surface  railroad  corporations  and  authorizes  both  traffic 
agreements  and  leases.  {People  v.  O^Brien,  111  N.  Y.  1 ; 
People  V.  BrooTdyn^  F.  cfe  C,  I.  R,  Co.^  supra ;  Woodruff 
V.  Erie  Ji.  R,  Co.,  93  N.  Y.  609.)  It  is  unaffected  by  the 
provision  of  the  Constitution  that  "  the  legislature  shall  not 
pass  a  private  or  local  bill  in  any  of  the  following  cases." 
Thirteen  specifications  follow,  one  of  which  contains,  among 
other  things,  the  following :  "  The  legislature  shall  pass 
general  laws  providing  for  the  cases  enumerated  in  this  sec- 
tion, and  for  all  other  cases  which  in  its  judgment  may  be 
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tracks  without  the  consent 
did  not  attempt  to  do  either 
et  they  knew,  or  must  be 
rislation  pertaining  to  that 
>  to  place  restrictions  upon 
^  the  section  quoted  is  con- 
building  of  new  roads,  and 
V  franchises.     It  aimed,  not 
such  as  the  Atlantic  Ave- 
led  in  the  street  in  front  of 
r  directly  by  overthrowing 
;iing  the  assignee  under  the 
Hitting  owners.     Such  con- 
abutting  owners  first  con- 
h'oad,  for  the  consent  was 
of  a  statute  declaring  tliat 
»)rporation  to  contract  with 
'  use  of  its  road, 
.ssumption  that  the  Atlantic 
:ed  its  franchise  after  the 
]uired  the  consent  of  the 
er,  rest  our  decision  upon 
1  by  the  record  of  the  date 
.'ailroad  Company  acquired 
's  railroad  on  Bergen  street, 
lilies;  but  in  any  events  as 
I  son  and  authority  {People 
■e  act  of  1839  has  not  been 
i?nce  the  Atlantic  Avenue 
11  tract  with  another  corpo- 
the  Atlantic  Avenue  road 
of  1854  had  been  passed, 
'('(1  to  the  makingof  such  a 
cd  ;  if  the  franchise  was 
■  loss,  became  vested  with 
the  statute  of  1839.     The 
lid  not,  as  we  have  seen, 
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provided  for  by  general  laws.  But  no  law  shall  authorize  the 
construction  or  operation  of  a  street  railroad  except  upon  the 
condition  that  the  consent  of  the  owners  of  one-half  in  value 
of  the  property  bounded  on,  and  the  consent  also  of  the  local 
authorities  having  the  control  of  that  portion  of  a  street  or 
highway  upon  which  it  is  proposed  to  construct  or  operate 
such  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division 
of  the  Supreme  Court,  in  the  department  in  which  it  is  pro- 
posed to  be  constructed,  may,  upon  application,  appoint  three 
commissionere  who  shall  determine,  after  a  hearing  of  all 
parties  interested,  whether  such  railroad  ought  to  be  con- 
structed or  operated,  and  their  determination,  confirmed  by  the 
court,  may  be  taken  in  lieu  of  the  consent  of  the  property 
owners."  (Const,  art.  3,  §  18,  as  amended  in  1874  and  con- 
tinued in  the  revision  of  1894.) 

Statutory  enactments  in  existence  at  the  time  of  the  adop- 
tion of  this  provision  of  the  Constitution  were  not  aimed  at, 
for  the  reason  doubtless  that  chapter  140  of  the  Laws  of  1850, 
section  28,  subd.  5,  provided  that  the  assent  of  the  corporation 
of  a  city  was  necessary  to  authorize  the  construction  of  any 
railroad  upon  the  streets  of  a  city,  and  chapter  140  of  the 
Laws  of  1854,  section  1,  prohibited  the  construction  without 
the  consent  of  a  majority  in  interest  of  the  owners  of  property 
upon  the  streets  upon  which  a  railroad  is  to  be  constructed. 
But  as  it  was  possible  for  the  legislature  to  change  the  statutes 
in  that  respect,  in  the  language  of  Judge  Finch  (in  89  N.  Y. 
75,  supra)^  "  It "  (the  Constitution)  "  commands  the  legisla- 
ture not  to '  pass '  a  private  or  local,  bill  for  certain  specified  pur- 
poses, and  ordains  that  those  purposes  shall  be  accomplished 
through  the  aid  of  general  laws,  and  then  restrains  their  range 
by  a  further  condition,  that  even  by  a  general  law  the  legisla- 
ture shall  not  authorize  *  the  construction  or  operation  of  a 
street  railroad  '  except  in  certain  cases."  The  framers  of  the 
amendment  to  the  Constitution  of  1874  apparently  saw  no 
objection  to  the  principle  of  the  act  of  1839,  otherwise  they 
would  have  prohibited  the  making  of  a  contract  with  one  rail- 
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road  by  another  for  the  use  of  its  tracks  without  the  consent 
of  the  abutting  owner.  This  they  did  not  attempt  to  do  either 
in  terms  or  by  indirection,  and  yet  they  knew,  or  must  be 
presumed  to  have  known,  the  legislation  pertaining  to  that 
general  subject.  The  attempt  was  to  place  restrictions  upon 
the  legislative  power,  but  so  far  as  the  section  quoted  is  con- 
cerned, it  had  relation  only  to  the  building  of  new  roads,  and 
necessarily  to  the  acquisition  of  new  franchises.  It  aimed,  not 
at  the  destruction  of  vested  rights,  such  as  the  Atlantic  Ave- 
nue Railroad  Company  had  acquired  in  the  street  in  front  of 
the  premises  of  this  plaintiff,  either  directly  by  overthrowing 
the  statute,  or  indirectly  by  compelling  the  assignee  under  the 
contract  to  obtain  the  consent  of  abutting  owners.  Such  con- 
sent was  in  fact  given  when  the  abutting  owners  first  con- 
sented to  the  building  of  the  railroad,  for  the  consent  was 
necessarily  given  in  the  presence  of  a  statute  declaring  that 
the  franchises  would  permit  the  corporation  to  contract  with 
another  railroad  corporation  for  the  use  of  its  road. 

This  assertion  is  based  upon  the  assumption  that  the  Atlantic 
Avenue  Railroad  Company  acquired  its  franchise  after  the 
passage  of  the  act  of  1854,  which  required  tlie  consent  of  the 
abutting  owners.  We  do  not,  however,  rest  our  decision  upon 
that  ground,  for  we  are  not  advised  by  the  record  of  the  date 
on  which  the  Atlantic  Avenue  Railroad  Company  acquired 
the  right  to  construct  and  operate  its  railroad  on  Bergen  street, 
between  Rogers  and  Nostrand  avenues ;  but  in  any  eventj  as 
we  have  already  seen,  both  on  reason  and  authority  {People 
V.  B,^  F.  (&  C,  L  li.  Co,^  8upra\  the  act  of  1839  has  not  been 
affected  by  the  Constitution,  and  hence  tlie  Atlantic  Avenue 
Railroad  Company  has  a  right  to  contract  with  another  corpo- 
ration for  the  use  of  its  tracks.  If  the  Atlantic  Avenue  road 
acquired  its  franchise  after  the  act  of  1854  had  been  passed, 
then  the  plaintiff  necessarily  consented  to  the  making  of  such  a 
contract,  as  we  have  already  observed ;  if  the  franchise  was 
acquired  before,  that  road,  nevertheless,  became  vested  with 
the  right  to  make  such  a  contract  by  the  statute  of  1839.  The 
constitutional  amendment  of  1874  did  not,  as  we  have  seen, 
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there  is  no  consideration  passing  from  the  defendant  to  the 
plaintiff  to  uphold  any  claim  of  ratification  ;  I  do  not  think 
that  the  yearly  balances  that  were  struck  can  be  considered  as 
an  accounting  between  the  parties."  For  the  reasons  stated, 
he  ordered  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$576.75.  Upon  an  appeal  to  the  Appellate  Division  the  judg- 
ment was  reversed  and  the  complaint  dismissed,  with  costs. 
The  judgment,  after  containing  the  usual  recital,  is  as  follows : 
"  It  is  ordered  that  the  said  judgment  is  hereby  reversed. 

"  And  it  appearing  that  the  defendant  has  fully  accounted 
to  the  plaintiff  for  all  moneys  received  by  him,  and  has  not 
denied  the  plaintiff's  interest  in  claims  remaining  uncollected, 
it  is  further  ordered  that  judgment  be  entered  for  the  defend- 
ant dismissing  the  complaint,"  etc. 

The  respondent  claims  that  this  is  a  reversal  upon  the  facts, 
and  that,  consequently,  we  have  no  power  to  review  the  judg- 
ment. We  do  not  so  understand  the  order.  Section  1338  of 
the  Code  of  Civil  Procedure  requires  us  to  presume  that  the 
judgment  was  not  reversed  upon  a  question  of  fact,  unless 
the  contmry  clearly  appears  in  the  record  body  of  the  judg- 
ment or  order  appealed  from.  Upon  again  referring  to  the 
judgment  by  the  Appellate  Division  it  will  be  observed  that 
it  undertook  to  deal  with  two  questions,  ^rstj  whether  the 
judgment  should  be  reversed  ;  and,  seccmdj  whether  a  new 
trial  should  be  granted  or  the  complaint  dismissed.  The  first 
question  it  disposed  of  by  ordering  the  judgment  reversed 
without  specifying  whether  the  reversal  was  based  upon  the 
law  or  the  facts  ;  then  the  court  approached  the  consideration 
of  the  second  question  and  states  that  it  appearing  that  the 
defendant  has  fully  accounted  to  the  plaintiff  for  all  moneys 
received  by  him,  and  has  not  denied  the  plaintiff's  interest  in 
claims  remaining  uncollected,  it  is  ordered  that  a  judgment  be 
entered  for  the  defendant  dismissing  the  complaint. 

The  respondent  contends  that  this  is  an  express  finding  of 
the  facts  by  the  Appellate  Division,  directly  the  reverse  of 
those  found  by  the  referee.  We  do  not  so  construe  the  pro- 
vision.    In  the  first  place,  the  Appellate  Division  sits  as  & 
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court  of  review  and  in  no  sense  as  a  trial  court.  Under  sec- 
tions 1022  and  1317  of  the  Code  it  has  the  power  upon 
reversal  to  award  a  new  trial  or  grant  to  either  party  the 
judgment  which  the  facts  warrant,  but  this  has  reference  only 
to  the  conceded  or  undisputed  facts  or  those  found  by  the 
trial  court,  so  that  the  court,  in  determining  whether  the  com- 
plaint should  be  dismissed  or  a  new  trial  granted,  is  called 
upon  to  determine  the  legal  liability  of  the  parties  upon  con- 
ceded or  found  facts,  which  is  and  always  has  been  a  question 
of  law.  {Benedict  v.  Amoux,  154  N.  T.  715.)  As  we 
understand  the  provisions  in  the  judgment  the  Appellate 
Division  considered  the  facts  to  be  undisputed  and  that  on 
such  facts  there  was  no  liability  in  law  on  the  part  of  the 
defendant  to  account  to  the  plaintiff.  We  must,  therefore, 
under  the  provisions  of  section  1338  of  the  Code  assume  that 
the  reversal  was  upon  the  law  and  not  the  facts,  and  thus  it 
becomes  our  duty  to  review  the  judgment,  and,  upon  the  facts 
as  found,  we  think  the  conclusion  of  law  was  properly  dis- 
posed of  by  the  referee. 

The  judgment  of  the  Appellate  Division  should  be  reversed 
and  that  entered  upon  the  report  of  the  referee  affirmed,  with 
costs  in  all  courts. 

All  concur,  except  Gray  and  Martin,  JJ.,  absent. 

Judgment  reversed,  etc. 
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1.  Street  Surface  Railroads — Statltory  Right  of  Companies 
TO  Contract  for  Use  of  Tracks.  The  provision  of  chapter  218  of  Laws 
of  1839,  tliat  *'  it  shall  be  lawful  for  any  railroad  corporation  to  contract 
with  any  other  railroad  corporation  for  the  use  of  their  respective  roads, 
and  thereafter  to  use  the  same  in  such  manner  as  may  be  presciibed  in 
such  contract,*'  continued  in  section  78  of  the  Railroad  Law  (L.  1890,  ch. 
565),  has  been  in  full  force  and  effect  from  the  day  of  its  enactment  to 
and  including  the  present  time,  and  applies  to  street  surface  railroad 
corporations. 
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jR.  R.  Co,j  32  App.  Div.  311.)  In  the  latter  case  the  court 
had  under  consideration  the  question  now  before  us,  and  Mr. 
Justice  Hatch  in  delivering  the  opinion  of  the  court  well 
stated  the  conclusion  necessarily  resulting  from  his  argument, 
as  follows  :  "  The  right  or  privilege  to  contract  for  its  use  with 
other  railroads,  and  thereby  derive  a  profit,  was  as  much  a  part 
of  its  franchise  as  was  the  right  to  lay  its  tracks  or  operate  its 
cars.  This  was  a  source  of  use  which  made  its  property  and 
franchise  valuable,  and  the  corporation  could  no  more  be 
deprived  of  this  right  than  the  right  of  operating  in  any 
other  respect  as  authorized  by  law." 

The  salability  of  the  property  right  in  question  is  affected 
and  its  value  diminished,  if  not  destroyed,  if  the  assignee 
thereof  cannot  make  use  of  it  without  the  consent  of  the 
abutting  owners.  It,  therefore,  follows  that  if  the  legislation 
under  consideration  on  its  face  attempts  to  prevent  a  railroad 
corporation  from  possessing  the  right  to  contract  for  the  use 
of  its  road  with  another  corporation,  from  conferring  on  that 
other  the  absolute  right  to  make  such  use,  it  is  wholly  without 
authority  and  void,  and  for  that  reason  the  judgment  under 
review  is  right.  But  it  seems  to  us  very  clear  that  the  legis- 
lature has  made  no  such  attempt ;  for  there  is  no  statute  that 
has  for  its  purpose  the  cutting  down  of  railroad  franchises  so 
as  to  eliminate  therefrom  the  element  conferred  by  the  statute 
of  1839.  Instead  of  sections  91  and  102  being  in  conflict  with 
section  78,  they  are  in  harmony  with  it,  and  together  clearly 
state  the  legislative  policy  as  it  has  been  understood  from  the 
beginning  by  the  profession  and  the  courts.  They  mark  out 
the  methods  for  the  creation  of  franchises,  and  together  with 
other  sections,  measure  their  extent.  The  legislation  has  rela- 
tion to  the  creation  of  surface  railroads,  not  their  total  or 
partial  destruction.  It  points  out  on  the  one  hand  how,  if  at 
all,  a  franchise  to  operate  a  street  surface  railroad  may  be 
obtained.  One  of  the  necessary  steps  is  the  obtaining  of  the 
consent  of  the  municipal  authorities ;  another  is  that  the  con- 
sent of  a  majority  in  interest  of  the  abutting  owners  shall  be 
obtained,  but  if  it  cannot,  then  the  consent  of  the  Appellate 
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Division  may  be  obtained  in  its  stead,  when  the  road  may  be 
constructed  notwithstanding  the  refusal  of  the  abutting  owners 
to  consent.  Other  sections  declare  the  riglits  that  are  thus 
acquired,  .which  together  are  called  a  franchise,  and  among 
those  sections  is  section  78,  which  provides  that  one  of  the 
rights  thus  acquired  is  that  of  contracting  with  another  cor- 
poration to  lease  to  it  the  right  to  use  its  road. 

Thus,  somewhat  in  advance  of  orderly  argument  have  1  pre- 
sented iny  deductions  from  a  consideration  of  the  whole  sub- 
ject. My  justification,  however,  is  in  the  hope  that  thereby 
the  purpose  of  the  statutes  to  be  referred  to  may  be  more 
readily  appreciated. 

We  have  already  seen  that  section  78  of  the  Railroad  Law 
continued  in  force  chapter  218  of  the  Laws  of  1839.  Indeed, 
we  are  all  agreed  in  that  respect,  and  it  means  much ;  for  it 
points  out  that  it  has  been  the  public  policy  in  this  state  for  a 
period  of  nearly  sixty  years  to  permit  railroad  corporations  to 
contract  with  other  railroad  corporations  for  the  use  of  their 
roads,  a  public  policy  unchallenged  in  any  direction  by  the 
people,  either  through  their  organic  law,  or  through  statutory 
enactments,  unchallenged  directly  in  any  case  by  the  courts, 
and  challenged  indirectly  but  once.  Upon  the  subject  of  the 
granting  of  similar  franchises  the  Constitution  has  been  the  sub- 
ject of  amendment,  and  later  of  revision,  but  no  single  sentence 
can  be  pointed  out  that  indicates  a  purpose  of  changing  the 
established  public  policy  so  far  as  it  authorizes  railroad  corpora- 
tions to  contract  with  other  railroad  corporations  for  the  use 
of  their  roads.  This  section  78  of  the  Railroad  Law,  there- 
fore, rests  on  sure  foundation  and  is  buttressed  by  many  more 
years  of  influence  in  railroad  construction  than  the  consent  of 
the  abutting  owners,  which  was  not  deemed  necessary  in  this 
state  prior  to  the  year  1854.  This  assertion  may  seem  strange 
in  the  light  of  the  attempt  to  subordinate  every  other  feature 
of  the  Railroad  Law  to  that  of  the  consent  of  the  abnttiiifir 
owners ;  but  such  consent  has  not  been  for  a  very  long  time 
really  necessary;  and  if  it  be  refused,  the  consent  of  the 
Appellate  Division  may  be  had  in  its  stead.     Let  us  now  look  . 
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at  the  legislation  upon  the  subject  of  consents.  In  the  early 
history  of  the  statutes  the  consent  of  local  authorities  and 
property  owners  to  the  construction  of  street  surface  railroads 
ui  city  streets  was  not  required.  The  first  appearance  of 
legislation  upon  that  subject  was  a  single  sentence  contained 
in  subdivision  five,  section  28,  chapter  140  of  the  Laws  of 
1860,  reading  as  follows :  "  Nothing  in  this  act  contained  shall 
be  construed  to  authorize  *  *  *  the  constniction  of  any 
railroad  not  already  located  in,  upon  or  across  any  streets  in 
any  city,  without  the  assent  of  tlie  corporation  of  such 
city."  This  subdivision  was  amended  by  chapter  582  of 
the  Laws  of  1864;  but  the  sentence  quoted  was  not  affected, 
and  it  was  continued  in  the  General  Kailroad  Act  of  1860 
without  change  until  its  re-enactment  in  section  91  of  the  Rail- 
road Law  of  1890.  It  was  not  until  1864  that  the  legislature 
saw  fit  to  require  as  a  condition  precedent  to  the  construction 
of  a  street  surface  railroad  in  a  city,  the  consent  of  a  majority 
in  interest  of  the  owners  of  property  abutting  upon  streets; 
but  by  section  one,  chapter  140  of  the  Laws  of  1864,  it  was 
provided :  "  The  common  councils  of  the  several  cities  of  this 
state  shall  not,  hereafter,  permit  to  be  constructed  in  either  of 
the  streets  or  avenues  of  said  city  a  railroad  for  the  trans- 
portation of  passengers,  which  commences  and  ends  in  said 
city,  without  the  consent  thereto  of  a  majority  in  interest  of 
the  owners  of  property  upon  the  streets  in  which  said  rail- 
road is  to  be  constructed  being  first  had  and  obtained."  This 
sentence  continued  in  force  without  change  until  it  was  re-en- 
acted in  section  91  of  the  Railroad  Law  of  1890.  The  next 
general  legislation  upon  this  subject  was  section  three,  chap- 
ter 252  of  the  Laws  of  1SS4,  which  continued  in  force  with- 
out amendment  until  its  re-enactment  in  section  91  of  the 
Railroad  Law. 

Since  the  enactment  of  the  General  Railroad  Law  sections 
90  and  91  have  been  amended  by  section  91,  chapter  676, 
Laws  of  1892 ;  chapter  434,  Laws  of  1893 ;  chapters  546  and 
933,  Laws  of  1895,  and  by  chapter  855  of  the  Laws  of  1896. 
A  reference  to  the  character  of  the  amendments  will  not  be 
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serviceable,  but  such  portions  of  existing  sections  90  and  91 
of  the  Railroad  Law  as  are  material  to  the  present  discussion 
read  as  follows :  "  §  90.  Street  Surface  Railroad ;  General 
Provision.  A  corporation  organized  for  the  purpose  of 
building  and  operating  or  extending  a  street  railroad,  or 
any  of  its  branches,  for  public  use  in  the  conveyance  of  per- 
sons and  property  in  cars  for  compensation,  upon  and  along 
any  street,  avenue,  road  or  highway,  in  any  city,  town  or  vil- 
lage, or  in  any  two  or  more  civil  divisions  of  the  state,  must 
comply  with  the  provisions  of  this  article." 

"  §  91.  Consent  of  Property  Owners  and  Municipal  Authori- 
ties. Such  railroad  shall  not  be  built,  extended  or  operated, 
unless  the  consent  in  writing,  acknowledged  as  are  deeds  enti- 
tled to  be  recorded,  of  the  owners  of  one-half  in  value  of  the 
property  bounded  on,  and  also  the  consent  of  the  municipal 
authorities  having  control  of  that  portion  of  a  street  or  high- 
way upon  which  it  is  proposed  to  build  or  operate  such  rail- 
road shall  have  been  first  obtained." 

We  have  thus  given  a  review  of  the  legislation  in  this  state 
as  to  the  necessity  of  consents  of  local  authorities  and  prop- 
erty owners  to  the  construction,  maintenance  or  operation  of 
street  surface  railroad  tracks  in  streets.  It  is  evident  that  the 
legislature,  from  the  beginning  to  the  end  of  this  general  leg- 
islation, has  never  intended  to  require  consents  of  local  authori- 
ties or  property  owners  to  the  operation  by  one  railroad  com- 
pany of  its  cars  over  the  tracks  of  another  railroad  company 
bv  virtue  of  a  traffic  contract  with  such  other  railroad  com- 
pany,  but  that  it  intended  to  require  such  consents  only  to  the 
construction,  maintenance  or  operation  of  new  railroad  tracks 
constituting  either  main  line,  branches  or  extensions.  Giving 
to  the  phraseology  of  the  statutes  its  ordinary  meaning,  we 
have  a  perfectly  working  harmonious  system,  one  that  accords 
not  only  with  the  professional  understanding  of  its  pur- 
pose, but  with  the  history  surrounding  the  development  of 
the  different  branches  of  the  law,  until  finally  they  were 
consolidated  into  one  general  act.  When  the  legislature 
incorporated  chapter  218,  Laws  of    1839,  into  the    General 
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Railroad  Act,  and  provided  that  it  should  constitute  a 
continuance  of  that  chapter  and  not  a  repeal  and  re-enact- 
ment thereof,  it  made  it  perfectly  clear  that  it  was  the 
legislative  intent  not  only  that  such  a  right  should  there- 
after be  continued  to  all  railroad  corporations  created  under 
and  by  virtue  of  the  provisions  of  the  general  law,  but  that 
it  should  preserve  the  statute  from  even  an  opportunity 
of  controversy  as  to  whether  it  was  in  violation  of  the  spirit 
of  the  constitutional  amendment  of  1874.  That  amendment 
did  not,  as  we  have  seen,  affect  past  legislation,  and,  there- 
fore, could  not,  by  any  possibility,  be  said  to  affect  a  provision 
of  law  upon  that  subject  that  should  be  continued  in  a  general 
railroad  law  instead  of  being  i*e-enacted.  So,  too,  it  continued 
the  legislation  upon  the  subject  of  the  consents  of  the  munici- 
palities and  also  the  legislation  upon  the  subject  of  the  con- 
sent of  the  abutting  owner.  It  is  quite  evident  that  it  was  the 
legislative  understanding  that  these  several  enactments  were 
in  harmony  with  each  other  and  could  stand  together,  and 
there  really  does  not  seem  to  be  any  room  for  questioning  it ; 
but  if  there  were,  it  would  be  the  duty  of  the  courts  to  har- 
monize the  enactments.  No  such  effort,  however,  is  needed. 
By  tlie  General  Railroad  Law,  in  order  to  acquire  the  right 
to  construct,  extend  or  operate  a  railroad  upon  a  public 
street,  there  must  be  obtained,  Jfrst,  consent  of  the  municipal 
authorities ;  second,  consent  of  a  majority  in  interest  of 
the  abutting  owners,  or,  if  that  cannot  be  had,  the  consent 
of  the  Appellate  Division.  When  these  consents  have  been 
obtained  and  the  railroad  corporation  obtaining  them  has  in 
all  other  respects  complied  with  the  commands  of  the  General 
Railroad  Law,  it  acquires  what  is  known  as  a  franchise,  and  one 
of  the  important  features  of  that  franchise  consists  in  the 
right  to  contract  with  another  corporation  for  the  use  of  its 
tracks,  which  right  becomes  a  part  of  the  franchise. 

Thus  reading  together  the  several  sections  of  the  Railroad 
Law,  and  we  see  no  other  way  in  which  they  can  possibly  be 
read  except  by  eliminating  absolutely  from  consideration  the 
oldest  and  most  firmly  grounded  of  all  the  statutes  we  have 
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referred  to,  we  come  necessarily  to  the  conclusion  that  the 
court  below  was  right  in  holding  that  the  Atlantic  Avenue  R. 
R.  Co.,  when  it  acquired  its  franchise,  secured  as  a  part  of  it 
the  right  to  contract  with  another  railroad  company  to  use  its 
tracks,  a  right  that  neither  the  municipality  nor  the  abutting 
owner  could  take  away  or  impair. 

Already  our  consideration  of  the  general  subject  has  pro- 
ceeded to  unreasonable  length,  but  it  may  not  be  out  of  place 
to  state  the  point  of  divergence  resulting  in  such  totally  dif- 
ferent views.  On  the  one  hand  the  underlying  idea  is  that  in 
order  to  run  over  the  tracks  of  another  railroad,  a  railroad 
corporation  must  acquire  a  new  franchise  for  that  particular 
purpose,  which,  if  tnie,  would  necessarily  require  the  consent 
of  the  municipality  and  the  abutting  owners ;  while  on  the 
other  hand  it  is  that  such  railroad  acquires  a  franchise  as  to 
streets  upon  which  it  constructs  its  raih'oad,  but  its  right  to 
use  the  tracks  of  the  other  railroad  it  gets  by  contract  with 
the  corporation  owning  the  franchise  and  all  of  it,  which 
includes  by  the  express  terms  of  the  statute  the  right  to  make 
a  contract  for  such  use. 

Let  us  stop  a  moment  to  see  what  is  involved  in  the  claim 
that  a  new  francliise  is  required  to  operate  on  the  tracks  of 
another  railroad.  (1)  It  necessarily  denies  that  the  construct- 
ing railroad  obtained  by  its  franchise  all  that  the  statute  pro- 
vided for.  (2)  It  assumes  that  there  can  be  more  than  one 
franchise  ever  the  same  right  of  way,  and  indeed  as  many 
fmnchises  as  there  might  be  railroad  corporations  desiring  its 
use.  (3)  That  the  right  to  confer  it  was  reserved  to  the 
abutting  owner,  notwithstanding  the  statute  positively  declared 
it  should  pass  to  the  constructing  railroad.  (4)  That  what  the 
statute  granted  was  not  an  absolute  right,  but  something  which 
might  ripen  into  one  provided  the  necessary  consents  could 
be  obtained,  notwithstanding  the  absence  of  a  sentence,  phrase 
or  word  suggesting  such  a  limitation.  (5)  That  the  right  to 
contract  for  the  use  of  its  property  conferred  by  the  statute 
upon  the  constructing  railroad  is  not  interfered  with  by 
enjoining  every  other  railroad  corporation  from  making  use 
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of  the  tracks,  although  a  contract  for  that  purpose  be  obtained. 
That  such  a  holding  would  be  of  far-reaching  effect  no  one 
can  doubt.  That  it  would  confer  as  a  right  that  which  at 
present  is  but  a  shadow,  and  deprive  others  of  rights  vested  as 
firmly  and  as  sacredly  as  any  of  the  rights  we  treasure  and 
enjoy,  there  can  be  no  doubt.  And  where  is  to  be  found  the 
basis  for  this  radical  change  in  the  well-understood  law  of  the 
state,  this  claim  that  notwithstanding  the  statute  invests  8  cor- 
poration with  such  a  right,  it  is  not  available,  because  section 
91  of  the  statute  provides  that  "  A  street  surface  railroad,  or 
extensions,  or  branches  thereof,  shall  not  be  built,  extended  or 
operated  unless  the  consent  in  writing  *  *  *  of  the 
owners  of  one-half  in  value  of  the  property"  be  obtained. 
The  words  "  or  operate ''  in  that  sentence  are  seized  hold  of 
to  the  exclusion  of  all  the  other  portions  of  the  Railroad  Law, 
to  destroy  the  right  expressly  conferred  by  another  section. 
There  is  no  rule  of  construction  which  will  permit  a  court  to 
give  these  words  such  an  effect.  The  history  which  occsisioned 
the  incorporation  of  the  words  "  or  operate  "  does  not  suggest 
that  it  was  intended  for  such  a  situation  as  we  liave  here  pre- 
sented ;  on  the  contrary,  it  is  well  known  that  early  in  the 
history  of  street  surface  railroad  building  it  was  quite  common 
to  construct  extensions  on  Sundays  or  legal  holidays,  and  then 
for  the  managers  to  say,  "  What  are  you  going  to  do  about  it  ? 
You  can't  tear  up  our  tracks  and  you  can't  prevent  us  from 
using  what  is  our  own."  Hence,  a  mandate  of  the  Constitu- 
tion and  a  statute  depriving  a  corporation  of  any  advantage 
by  reason  of  such  construction  by  denying  to  it  the  right 
to  operate  in  the  absence  of  consents.  The  statutes,  con- 
sidered together,  as  we  have  already  pointed  out,  show  that  it 
was  intended  to  apply  to  the  creation  of  new  franchises,  and 
the  language  employed  is  entirely  appropriate  to  that  end, 
and  as  thus  construed  it  is  in  harmony  with  section  78. 
Special  attention  is  called  to  section  102  of  the  Railroad  Liiw 
as  clearly  indicating  the  legislative  understanding  of  the  sense 
in  which  the  words  used  by  it  were  employed.  It  prohibits  a 
street  surface  railroad  corporation  from  *'  constructing,  extend- 
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ing  or  operating  "  its  road  in  any  portion  of  a  street  in  which 
there  is  already  a  street  surface  raih'oad,  without  the  consent 
of  the  latter  corporation,  but  authorizes  it  to  use  tlie  tracks  of 
the  otlier  street  surface  railroad  for  a  certain  distance  upon 
condemning  the  right  to  do  so  by  proceedings  in  court.  A 
franchise,  in  the  full  sense  of  that  term,  to  operate  in  such  a 
street,  cannot  be  obtained  without  the  consent  of  the  other 
corporation,  the  municipal  authorities  and  abutting  owners. 
But  something  that  the  corporation  has  can  be  obtained,  viz., 
the  right  to  run  cars  over  its  tracks  in  that  street,  and  this  by 
condenmation  proceedings. 

The  i)oint  of  view  from  which  it  is  possible  to  see  in  the  words 
"  or  operate  "  such  2>ortentious  meaning  as  to  cause  them  to  over- 
ride and  destroy  rights  vested  by  virtue  of  the  command  of 
solemn  statutory  enactments  is  taken  through  sympathy  for  the 
abutting  owner.  No  statute  has  ever,  in  terms,  conferred  upon 
him  an  absolute  right  to  prevent  the  operation  of  cars.  lie 
never  had  any  consideration  in  the  premises  under  the  laws  of 
this  state  until  the  act  of  1854,  and  from  that  day  to  this  his 
refusal  to  consent  has  been  of  no  avail  if,  in  the  judgment  of 
the  Appellate  Division,  the  public  interest  required  that  a 
railroad  should  be  constructed.  But  it  is  said  that  the  lan- 
guage of  the  statute  that  was  intended  to  measure  out  just 
the  amount  of  consideration  that  should  be  paid  to  him  does 
not  do  so  in  fact,  because  the  potency  of  the  words  "  or  oper- 
ate" enables  him  to  claim  as  a  right  that  he  can  prevent  the 
use  of  the  tracks  in  front  of  his  premises  by  a  new  railroad 
under  a  contract  with  the  old  railroad,  to  whose  construction 
he  had  consented. 

In  no  judicial  opinion  reaching  such  a  conclusion  have  the 
provisions  of  the  act  of  1839  (now  section  78  of  the  Railroad 
Law)  received  consideration,  and  it  is  submitted  that  when 
read  in  connection  with  the  other  provisions  of  the  Railroad 
Law,  as  it  is  the  duty  of  the  court  to  do,  and  read  for  the 
purpose  of  ascertaining  the  true  intent  and  meaning  of  the 
several  provisions,  tlie  conclusion  must  be  reached  that  this 
defendant  has  the  riglit  to  use  the  tracks  on  the  block  in 
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question    by   contract  with    the   Atlantic  Avenue  Railroad 
Company. 

The  judgment  should  be  affirmed,  with  costs. 

Gray,  J.  Although  I  was  not  present  when  the  Col^onicd 
City  Traction  case  was  decided  (153  X.  Y.  540),  I  should 
yield  a  loyal  obedience  to  its  authority,  however  much  I  might 
differ  in  ray  views  from  those  expressed  in  that  decision,  if  I 
thought  it  foreclosed  the  discussion  in  the  present  case.  But 
I  think  it  does  not  do  so,  and  that  tlie  question  of  the  effect 
of  the  act  of  1839  is  now  so  presented,  under  the  facts,  as  to 
enjoin  upon  us,  not  a  nullification  of  what  was  decided  in  the 
former  case,  but  a  consideration  of  whether  the  right  pos- 
sessed by  a  street  railway  company  to  contract  with  another 
for  the  use  of  its  track,  has  been  abrogated.  The  former- 
ca^e  did  not,  necessarily,  involve  the  present  question.  The 
opinion  of  the  chief  judge  has  pointed  out  the  distinction 
between  the  cases  and  I  feel  myself  free  to  concur  with  him 
in  the  conclusions  which  he  has  reached. 

Vann,  J.  (dissenting).  On  the  25th  of  October,  1894,  the 
plaintiff,  an  abutting  owner  upon  Bergen  street,  in  the  city  of 
Brooklyn,  brought  this  action  to  restrain  the  defendant,  a 
domestic  corporation  organized  under  the  General  Railroad 
Act  of  1890,  from  constructing,  operating  or  maintaining  a 
surface  railroad  through  Bergen  street  in  front  of  his  prem- 
ises, upon  the  ground  that  it  had  not  obtained  the  consent  of 
the  property  owners  as  required  by  law. 

Upon  the  trial  it  appeared  that  on  the  19th  of  June,  1894, 
the  defendant  received  the  consent  of  the  local  authorities  of 
said  city  to  construct  and  operate  a  street  railroad  through 
several  streets,  including  one  block  on  Bergen  street,  upon 
condition  that  it  should  comply  with  all  the  provisions  of  the 
Railroad  Law,  but  it  had  not  obtained  the  consent  of  a 
majority  of  the  property  owners  on  said  block  or  of  the 
Appellate  Division  of  tlie  Supreme  Court  to  the  construction 
or  operation  of  said  road  tliereon.     The  Atlantic  Avenue  Rail- 
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road  Company,  organized  in  1872,  had  for  many  years  prior 
to  tlie  commencement  of  this  action  operated  a  double-track 
street  surface  railroad  along  Bergen  street  in  front  of  the 
premises  of  the  plaintiff,  who  owned  no  part  of  the  street.^ 
On  the  13th  of  October,  1894,  an  agreement  was  entered  into 
between  the  defendant  and  the  Atlantic  Company,  which, 
among  other  things,  provided  that  "  the  Nassau  Company,  for 
the  purpose  of  operating  its  railroad  on  said  portion  of  Ber- 
gen street  (being  the  part  in  question)  may  use  the  tracks  and 
wires  of  the  Atlantic  Company  thereon,  and  may,  upon  and 
along  said  portion  of  Bergen  street,  place  and  maintain  its 
feed  wires  upon  the  poles  of  the  Atlantic  Company,  and  shall 
pay  the  Atlantic  Company  a  proper  rental  for  such  use  of 
said  tracks,  wires  and  poles."  After  the  commencement  of 
this  action,  and  on  the  2d  of  November,  1894,  a  second  agree- 
ment was  entered  into  between  said  companies,  which  pro- 
vided that  "  the  cars  of  the  Nassau  Company  may  be  moved 
over  the  tracks  of  the  Atlantic  Company  on  Bergen  street 
(through  the  block  in  question)  and  the  Atlantic  Company 
agrees  to  furnish  the  power  to  move  the  said  cars  on  said  por- 
tion of  Bergen  street.  The  Nassau  Company  agrees  to  pay 
the  Atlantic  Company  annually  for  the  use  of  said  tracks  and 
power  such  sum  as  the  parties  hereto  may  hereafter  agree 
upon,  and  if  tliey  fail  to  so  agree,  the  annual  compensation 
shall  be  determined  as  provided  in  section  102  of  the  Rail- 
road Law." 

The  action  was  tried  at  a  Special  Term  of  the  Supreme 
Court,  and  the  justice  presiding  held  that  the  defendant, 
under  "  an  agreement,"  not  specifying  which,  had  "  the  legal 
right  to  operate  its  railroad  over  the  tracks  of  the  Atlantic 
Avenue  Railroad  Company  in  Bergen  street  *  *  *  not- 
withstanding the  property  owners  upon  Bergen  street  *  *  * 
have  not  given  their  consent  to  the  construction  and  opera- 
tion of  the  defendant's  railroad  ;  that  the  proposed  operation 
by  the  defendant  of  its  railroad  on  Bergen  street  is  lawful, 
and  that  the  plaintiff  is  not  entitled  to  an  injunction  enjoining 
and  restraining  the  defendant  from  such  operation  /  that  the 
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defendant,  not  having  the  consent  of  the  property  owners  on 
Bergen  street,  *  "'^  *  is  not  entitled  to  construct  a  rail- 
road thereon,"  and  judgment  was  directed  accordingly,  with- 
out costs  to  either  party. 

The  trial  court  thus  held  that  the  consents  of  abutting  own- 
ers were  not  required  for  the  operation  of  a  street  milroad  as 
distinguished  from  the  construction  thereof,  and  the  General 
Term  affirmed  the  judgment,  one  of  the  learned  justices 
dissenting. 

There  is  no  disoute  as  to  the  facts,  and  the  question  pre- 
sented for  us  to  determine  is  whether  the  defendant  had  a 
legal  right  as  against  the  plaintiflF,  under  the  circumstances 
stated,  to  operate  its  railroad  upon  the  tracks  of  the  Atlantic 
Avenue  Company,  through  that  portion  of  Bergen  street  pass- 
ing in  front  of  the  plaintiff's  premises.  The  determination 
of  this  question  requires  us  to  consider  section  18  of  art.  3  of 
the  Constitution,  chapter  218  of  the  Laws  of  1839,  and  several 
sections  of  the  Railroad  Law. 

Said  section  of  the  Constitution  provides  that  "  the  legis- 
lature shall  not  pass  a  private  or  local  bill  in  any  of  the 
following  cases."  Then  follow  thirteen  specifications,  and, 
among  others  this :  "  Granting  to  any  corporation,  asso- 
ciation or  individual,  the  right  to  lay  down  railroad 
tracks."  After  this  enumeration  the  section  provider  that 
**the  legislature  shall  pass  general  laws  providing  for  the  cases 
enumerated  in  this  section,  and  for  all  other  cases  which  in 
its  judgment  may  be  provided  for  by  general  laws.  But  no 
law  shall  authorize  the  construction  or  operation  of  a  street 
railroad  except  upon  the  condition  that  the  consent  of  the 
owners  of  one-half  in  value  of  the  property  bounded  on,  and 
the  consent  also  of  the  local  authorities  having  the  control 
of  that  portion  of  a  street  or  highway  upon  which  it  is  pro- 
posed to  construct  or  operate  such  railroad  be  first  obtained, 
or  in  case  the  consent  of  such  property  owners  cannot  be 
obtained,  the  Appellate  Division  of  the  Supreme  Court,  in  the 
department  in  which  it  is  proposed  to  be  constructed,  may, 
upon    application,   appoint   three    commissioners   who    shall 
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determine,  after  a  hearing  of  all  parties  interested,  whether 
such  railroad  ought  to  be  constructed  or  operated,  and  their 
determination,  confirmed  by  the  court,  may  be  taken  in  lieu  of 
the  consent  of  the  property  owners."  (Const,  art.  Ill,  §  18,  as 
amended  in  1874  and  continued  in  the  revision  of  1894.) 

The  statute  of  1839,  entitled  '*An  act  authorizniff  railroad 
companies  to  contract  witli  each  other,"  provides  tliat 
"  it  shall  be  lawful  hereafter  for  any  railroad  corporation  to 
contract  with  any  other  railroad  corporation  for  the  use  of 
their  resi>ective  roads,  and  thereafter  to  use  the  same  in  such 
manner  as  ma}"  be  prescribed  in  such  contract."  (L.  1839, 
chap.  218.)  While  this  act  was  repealed  in  1890,  the  repeal- 
ing statute  provided  that  the  provisions  of  the  Railroad  Law, 
80  far  as  they  are  substantially  the  same  as  those  of  laws  pre- 
viously existing,  "  shall  be  construed  as  a  continuation  of  such 
laws,  modified  or  amended,  according  to  the  language  employed 
in  this  chapter  and  not  as  new  enactments."  (L.  1890,  chap. 
565,  §  182.)  By  section  78  of  the  Railroad  Law,  the  pro- 
vision already  quoted  from  the  act  of  1839  is  repeated  in 
hcBC  verba.  Section  90  of  the  Railroad  Law,  so  far  as  now 
material,  is  as  follows  :  ''  The  provisions  of  this  article  shall 
apply  to  every  corporation  which  under  the  provisions 
thereof,  or  of  any  other  law,  has  constructed  or  shall  construct 
or  operate,  or  has  been  or  shall  be  organized  to  construct  or 
operate,  a  street  surface  railroad,  or  any  extension  or  extensions, 
branch  or  branches  tliereof,  for  public  use  in  the  conveyance 
of  persons  and  property  for  compensation,  upon  and  along  any 
street,  avenue,  road  or  highway,  in  any  city,  town  or  village, 
or  in  any  two  or  more  civil  divisions  of  the  state,  must  com- 
ply with  the  provisions  of  this  article."  (L.  1890,  ch.  565, 
§90;  L.  1893,  ch.  434,  §90.) 

Section  91,  the  next  in  order,  provides  that  "a  street  sur- 
face railroad,  or  extensions  or  branches  thereof,  shall  not  be 
built,  extended  or  ojyeratf'd  unless  the  consent  in  writinr, 
acknowledged  or  proved  as  are  deeds  entitled  to  be  recorded, 
of  the  owners  of  one-half  in  value  of  the  property  bounded 
on,  and  also  the  consent  of  the  local  authorities  having  cou- 
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trol  of  that  portion  of  a  street  or  liighway  upon  which  it  is 
proposed  to  build  or  operate  such  railroad,  shall  have  been  first 
obtained."  (Id.)  The  rest  of  said  sections  are  not  material  in 
this  controversy,  nor  are  the  amendments  passed  in  1895  and 
1896.     (L.  1895,  ch.  545;  L.  1896,  ch.  855.) 

Section  102  prohibits  street  surface  railroad  corporations 
from  constructing,  extending  or  operating  their  roads  or 
tracks  in  that  portion  of  any  street  in  which  there  is  already 
a  street  surface  railroad  without  the  consent  of  the  corpora- 
tion owning  and  maintaining  the  same,  except  that  any  street 
surface  railroad  company  may  use  the  tracks  of 'another  street 
surface  railroad  cou'pany  for  a  certain  distance,  varying  with 
the  population  of  the  place  where  it  is  located,  upon  condenm- 
ing  tlie  right  to  do  so  by  proceedings  in  court.  These  are  all 
the  provisions  of  the  Constitution  or  statutes  that  are  regarded 
as  material  to  the  determination  of  the  question  before  us. 

The  act  of  1839  must  be  regarded  as  having  been  continu- 
ously in  force  from  the  date  of  its  passage  until  the  present 
time,  for  although  that  statute  has  been  repealed  in  form  it  has 
been  continued  in  fact  by  consolidation  with  many  others  in 
the  comprehensive  act  now  known  as  the  Railroad  Law.  The 
statute  of  1839,  in  connection  with  the  constitutional  amend- 
ment above  quoted,  received  consideration  from  this  court  in 
People  V.  Brooklyn^  Flathush  c6  Coney  Ishuid  Railway 
Cotnjyany  (SO  N.  Y.  75),  where  it  was  held  that  said  act  was 
not  affected  by  the  constitutional  provision,  which  prohibits 
future  legislation  only,  without  reference  to  previously  exist- 
ing laws.  In  no  other  respect  is  that  case  regarded  as  analo- 
gous to  the  one  before  us,  for  it  was  an  action  brought  by  the 
state  througli  its  attorney-general  to  restrain  the  defendant 
therein  from  running  its  cars  upon  Atlantic  avenue  in  the 
city  of  Brooklyn.  There  was  no  defendant  except  the  rail- 
road proceeded  against.  The  abutting  owners  were  not  par- 
ties, and  their  rights  were  not  pass'jd  upo!i.  On  page  91  the 
court  said  :  *'  It  is  the  state  which  sues.  Xo  private  citizen  is 
seeking  to  vindicate  hit?  individual  riglits.  That  would  pre- 
sent a  very  diflFerent  case  from  the  (.►ne  before  us.     It  is  the 


1899.]       Ingersoll  v.  Xassau  Electric  R.  R.  Co.  477 

N.  Y.  Rep.]  Dissenting  opinion,  per  Vann,  J. 

state,  representing  tlie  whole  people,  which  seeks  to  restrain 
the  defendant  from  exercising  the  right  which  the  state,  repre- 
senting the  whole  people,  expressly  conferred."  The  case  of 
People  V.  O^Brien  (111  N.  Y.  1)  was  also  brought  by  the 
attorney-general,  while  Beveridge  v.  New  York  Elevated 
Railroad  Co.  (112  N.  Y.  1)  was  brought  by  a  stockholder, 
and  in  neither  were  the  rights  of  abutting  owners  involved^ 

The  act  of  1839  was  doubtless  passed  with  reference  to 
steam  railroads  only,  as  no  other  kind  was  then  in  existence. 
It  is  questioned  whether,  as  continued  in  force  b}^  section  78  of 
tlie  Railroad  Law,  it  has  any  other  application,  for  it  is  not 
found  in  the  article  entitled  "Street  Surface  Railroads." 
Assuming,  however,  that  it  now  has  a  general  application,  the 
question  remains  whether  the  defendant,  by  virtue  of  its  agree- 
ment with  the  Atlantic  Avenue  Company,  can  run  its  cars 
over  the  tracks  of  the  latter  in  Bergen  street,  without  the  con- 
sent of  the  abutting  owners,  or  the  approval  of  the  Supreme 
Court.  As  stated  in  another  form,  the  question  is  whether 
the  running  of  its  cars  through  its  own  operating  agents  by 
means  of  the  power  furnished  by  the  Atlantic  Company  on  the 
tracks  of  the  latter,  is  operating  its  road,  and  if  so,  is  such 
operation  prohibited  by  Constitution  or  statute,  except  on  com- 
pliance with  the  conditions  mentioned  ? 

In  Colonial  City  Traction  Company  v.  Kingston  City 
Railroad  Company  (153  N.  Y.  540)  we  held  that  '*the  use, 
by  a  street  surface  railroad  company,  of  a  few  hundred  feet  of 
the  intervening  tracks  of  another  company,  to  form  a  connec- 
tion between  the  main  portions  of  its  own  track,  over  which 
to  run  its  own  cars  and  transport  its  own  passengers  as  part  of 
a  continuous  route,"  was  "an  'operation'  of  its  road,  within 
the  meaning  of  the  provisions  of  the  Constitution  and  of  the 
statute."  The  question  there  presented  was  whether  the  Coh)- 
nial  Company  could  condemn  the  right  to  use  the  tracks  of 
the  Kingston  Company  to  connect  main  portions  of  a  line  to 
be  operated  as  an  independent  railroad  without  iirst  obtaining 
the  consent  of  the  local  authorities  and  the  abutting  owners. 
That  case  is,  therefore,  analogous  to  this,  to  the  extent  of 
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determining  what  is  meant  by  the  phrase  "  operating  a  rail- 
road." In  discussing  that  question  we  said,  "  If  the  appellant 
shall  finally  succeed  in  acquiring  the  right  to  run  its  cars  for 
a  short  distance  on  the  respondent's  tracks,  it  will  still  be  oper- 
ating its  own  railroad,  not  that  of  another  company,  over  that 
part  of  its  route  as  well  as  any  other.  It  clearly  would  not  be 
operating  the  respondent's  railroad,  but  using  a  portion  of  the 
tracks  of  the  respondent  to  operate  its  own  railroad.  Two 
different  companies  cannot  operate  the  same  railroad  at  the 
same  time,  although  both  may  use  the  same  track  in  part  to 
operate  their  respective  roads.  When  the  statute  provides 
that  '  any  street  surface  railroad  company  may  use  the  tracks 
of  another  street  surface  railroad  company '  upon  certain  con- 
ditions, permission  to  '  use  the  tracks '  implies  use  for  the  pur- 
pose of  operating  its  cars  thereon.  Manifestly  no  other  use  is 
intended.  A  railroad  is  none  the  less  in  operation  between 
two  points  because  it  runs  its  cars  for  a  part  of  the  way  over 
the  tracks  of  another  road.  When  a  railroad  corporation 
acquires  the  right  to  run  its  cars  over  a  street,  whether  upon 
its  own  track  or  that  of  another,  that  right  becomes  a  part  of 
the  railroad,  and  in  exercising  that  right  the  corporation  oper- 
ates its  own  road.  The  operation  of  a  railroad  includes  the 
running  of  cars,  and  when  a  company  runs  its  own  cars, 
receives  its  own  passengers  and  collects  its  own  fares  over  a 
continuous  route  of  four  miles,  and  all  the  trackage  belongs  to 
it  except  a  connecting  link  of  a  few  hundred  feet  in  the 
middle,  which  it  acquires  the  right  to  use  through  the  power 
of  eminent  domain,  we  think  it  is  to  be  regarded  as  operating 
its  own  railroad  over  the  entire  route,  Avithin  the  meaning  of 
the  Constitution  and  the  statute.  The  prohibition  is  in  the 
disjunctive  and  is  directed  against  operation  the  same  as  it  is 
against  construction." 

While  in  discussing  that  case  language  was  used  not  appli- 
cal>le  thereto,  because  it  was  a  case  of  condemnation,  but 
applicable  to  a  case  like  this  where  there  is  a  consent  by  one 
railroad  to  permit  another  to  use  its  tracks,  still  the  language 
above  quoted  was  directly  applicable  and  germane  to  the  case 
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then  in  hand.  Upon  the  reargument  we  limited  the  effect  of 
the  decision  to  proceedings  in  invitum  to  acquire  the  right  to  use 
the  connecting  track  of  another  company,  but  in  no  other  respect 
did  we  modify  our  previous  conclusion.  (154  N.  Y.  493.) 
There  is  no  difference  between  the  two  cases  so  far  as  the 
meaning  of  the  word  "  operation  "  is  concerned,  except  that 
in  this  case  the  power  is  furnished  by  the  company  owning 
the  tracks,  while  in  that  case  it  was  to  be  furnished  by  the 
company  running  the  cars.  I  think  the  decision  was  correct, 
and  that  unless  it  is  distinctly  overruled  in  an  essential  feature, 
we  are  bound  to  hold  that  the  defendant  under  its  agreement 
with  the  Atlantic  Avenue  Company  was  to  operate  its-  own 
railroad  through  that  portion  of  Bergen  street  in  question. 
It  adopted  the  tracks  of  that  company  as  its  own  for  the  pur- 
pose of  operating  its  railroad.  If  running  cars  is  not  operat- 
inor  a  railroad  it  is  difficult  to  understand  what  the  statute 
means  by  "  operate  "  or  *'  operated."  As  it  was  not  to  operate 
the  Atlantic  Avenue  railroad,  what  road  could  it  operate 
except  its  own  ? 

The  courts  below  have  held  that  a  street  surface  railroad 
may  be  operated  upon  a  public  street  without  the  consent  of 
a  majority  of  the  abutting  owners  or  of  the  Supreme  Court, 
notwithstanding  tlie  command  of  the  Constitution  and  the 
Railroad  Law.  As  we  said  in  the  King8to7i  case,  "  the  con- 
sent required  is  not  simply  to  the  laying  of  the  tracks,  but 
also  to  the  operation  of  the  road.  *  *  *  An  abutting 
owner  might  be  willing  to  permit  one  company  to  operate  its 
line  through  the  street  in  front  of  his  property,  which  would 
involve  the  passage  of  but  three  or  four  cars  an  hour,  but  not 
be  willing  that  several  companies  should  have  that  privilege, 
which  might  involve  the  passage  of  a  car  every  two  minutes.  It 
is  not  the  laying  of  tracks  but  the  running  of  cars  that  consti- 
tutes the  chief  burden,  both  upon  the  street  and  the  property  of 
the  abutting  owners.  Consent  to  the  burden  of  one  road  should, 
in  reason,  i)e  limited  to  that  road  with  whatever  increase  of  busi- 
ness it  mav  have,  but  should  not  be  extended  to  as  many  roads 
as  can  crowd  their  cars  into  operation  upon  the  street.     It 
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would  \ye  an  unreasonable  construction  to  hold  that  this  is 
what  the  public  authorities  or  the  private  citizens  intend  when 
they  consent  to  the  building  and  operation  of  a  street  railroad. 
Instead  of  an  advantage  to  the  public  or  to  those  owning 
property  on  the  street,  which  is  the  inducement  to  obtain  con- 
sent, it  might  result  in  a  heavy  and  unexpected  burden  upon 
both,  without  any  power  to  prevent  it,  and  yet  with  no  inten- 
tion to  consent  to  it.  It  would  be  a  perversion  of  the  consent 
given  by  extending  it  far  beyond  the  intention  of  the  parties." 

I  do  not  wish  to  retreat  from  the  position  thus  taken,  which 
was  concurred  in  by  every  member  of  the  court  who  took 
part  intlie  decision. 

The  legislature  had  the  power  to  prevent  railroad  companies 
from  operating  their  roads  without  first  obtaining  the  consents 
of  the  abutting  owners,  for  it  has  all  the  power  of  legislation 
that  the  people  can  grant  excej)t  as  it  is  restrained  by  the  Con- 
stitution, which  contains  no  prohibition  upon  the  subject. 
{Koch  V.  Mayoi\  etc.,  152  X.  Y.  72,  75.)  The  legislature 
exercised  that  power  in  the  very  act  under  which  the  defend- 
ant was  organized,  and  the  restriction  was,  therefore,  a  part 
of  the  charter  which  gave  it  the  right  to  exist.  By  accepting 
the  charter  it  became  bound  to  comply  with  all  the  provisions 
of  the  lliulroad  Law  applicable  to  corporations  of  its  class. 
The  prohibition  was  clear  and  distinct,  for  section  91  provides 
that  a  street  surface  railroad  "shall  not  be  built,  extended  or 
operateiV  without  the  required  consents.  The  operation  of 
the  road  is  as  distinctly  forbidden  as  the  building  or  extension 
thereof.  It  is  impossible  to  separate  the  prohibition  from  any 
one  of  the  three  acts  of  building,  extending  or  operating  with- 
out violence  to  the  language  used.  If  a  railroad  cannot  be 
built  without  the  consents,  it  cannot  be  operated  without  the 
consents.  The  command  of  the  statute  applies  with  the  same 
force  to  tlie  one  act  as  to  the  other.  We  have  no  power  by 
construction  to  strike  any  of  the  forbidden  acts  from  the 
statute,  bnt  it  is  our  duty  to  give  equal  force  to  each.  A 
forced  construction  weakens  respect  for  the  law  and  impairs 
the  confidence  of  the  public  in  the  courts. 
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It  is,  however,  contended  that  the  right  of  the  Atlantic 
Avenue.  Company  to  contract,  under  the  act  of  1839,  for  the 
use  of  its  tracks  by  another  road,  was  a  property  right  of 
which  it  could  not  be  deprived  except  by  the  power  of  emi- 
nent domain  or  the  police  power. 

If  the  contract  had  been  made  between  the  two  roads  before 
the  passage  of  the  act  requiring  consents  as  a  condition  prece- 
dent to  the  operation  of  the  defendant's  road,  a  different  ques- 
tion would  have  arisen,  as  to  which  I  express  no  opinion.  \i\ 
this  case,  however,  the  prohibition  was  in  force  not  only 
before  the  traffic  agreement  was  made,  but  before  the  defend- 
ant was  in  existence,  and  it  has  no  right  to  enter  into  the 
agreement  without  complying  with  the  condition  required  by 
its  charter.  The  Atlantic  Avenue  Company  is  not  a  party  to 
this  action,  and  its  rights  are  not  involved.  If  the  legislature 
had  the  right  to  create  the  defendant,  it  had  the  right  to 
restrict  its  power  in  any  way  that  it  saw  fit,  either  by  wholly 
preventing  it  from  making  certain  kinds  of  contracts,  or  by 
preventing  it  from  making  them  except  upon  a  prescribed 
condition.  A  corporation  can  make  no  contract  whatever, 
except  through  the  permission,  exi)res8  or  implied,  of  the 
legislature.  It  is  a  **  mere  creature  of  law,"  and  has  no  pow- 
ers except  those  conferred  by  statute,  either  specifically  or  by 
necessary  implication.  When  the  legislature  created  the 
defendant  it  had  the  right  to  prevent  it  from  operating  its 
railroad,  under  a  traffic  agreement  or  otherwise,  without  the 
consent  of  the  abutting  owners  or  the  procedure  in  court 
authorized  in  lieu  thereof. 

It  is  contended  that  if  we  hold  that  a  traffic  agreement  can- 
not be  made  between  two  surface  railroad  companies  so  that 
one  may  operate  its  railroad  over  the  tracks  of  the  other  with- 
out the  consent  of  the  abutting  owners,  the  precedent  will 
injure  the  value  of  railroad  properties  as  well  as  the  bonds 
secured  by  mortgages  thereon  in  the  hands  of  purchasers  in 
good  faith. 

The  argument  based  upon  inconvenience  does  not  change 
61 
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the  meaning  of  the  statute,  although  in  a  case  of  doubtful 
construction  it  is  worthy  of  attention.  The  meaning  of  sec- 
tion 91  of  the  Railroad  Law,  however,  is  not  doubtful,  and  if 
the  managers  of  street  railroad  corporations  have  misunder- 
stood or  disregarded  it,  the  evil  should  be  at  once  arrested. 
Moreover,  those  who  have  made  investments  in  street  railroads 
are  not  alone  to  be  considered,  but  the  thousands  of  abutting 
owners  whose  property  is  diminished  in  vahie  by  the  constant 
running  of  cars  before  their  doors  are  also  entitled  to  con- 
sideration. The  capital  invested  in  street  railroads  is  small 
when  compared  with  the  capital  invested  in  homes  that  are 
disturbed,  as  well  as  accommodated,  by  the  great  traffic  on 
these  roads.  The  rights  of  both  classes  of  investors  are  to  be 
considered,  but  it  is  for  the  legislature,  under  th^  Constitu- 
tion, to  so  regulate  their  riglits  as  to  do  the  most  good  with 
the  least  harm.  We  must  take  the  law  as  it  is  written,  and  as 
we  require  obedience  from  others,  must  obey  it  ourselves. 
The  legislature  has  not  left  the  railroads  in  the  hands  of  abut- 
ting owners,  but  in  lieu  of  their  consent,  has  provided  a  reason- 
able substitute  through  judicial  proceedings,  and  it  is  safe  to 
assume  that  the  railroad  companies  are  quite  as  capable  of 
taking  care  of  themselves  as  the  abutting  owners.  It  is  our 
province  to  declare  the  law,  and  I  think  we  should  discharge 
that  duty  in  this  case  by  holding  that  the  Railroad  Law  pro- 
hibits the  defendant  from  operating  its  road  upon  the  tracks 
of  another  company,  through  a  public  street,  without  first 
obtaining  the  consents  required  by  that  act. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Parker,  Ch.  J.,  reads  for  affirmance.  All  concur  (Gray, 
J,,  in  memorandum,  and  Bartleti^  and  Martin,  J  J.,  in  result), 
except  Vann,  J.,  who  reads  for  reversal. 

Judgment  affirmed,  with  costs. 


1899.]    Gray  v.  Central  R.  R.  Co.  of  New  Jersey.       483 


N.  Y.  Rep.] 


Statement  of  case. 


John  Gray  et  al.,  Respondents  and  Appellants,  v.  The  Cen- 
tral Railroad  Company  of  New  Jersey,  Appellant  and 
Respondent. 

1.  Unliquidated  Damages  —  Interest.  In  actions  to  recover 
unliquidated  demages  for  breach  of  contract,  unless  the  means  are 
accessible  to  the  party  sought  to  be  charged  of  ascertaining,  by  computa- 
tion or  otherwise,  the  amount  to  which  the  plaintiff  is  entitled,  the  plain- 
tiff may  not  be  allowed  interest  on  the  amount  of  damages  found,  and 
the  submission  to  the  jury  of  the  question  as  to  such  allowance  is  eiTor. 

2.  Market  Value.  In  an  action  to  recover  unliquidated  damages  for 
breach  of  a  contract  to  buy  personal  property,  the  access  of  the  defendant 
to  means  of  computation  of  damage,  as  a  basis  of  a  right  in  the  plaintiff 
to  recover  interest,  may  be  established  by  proof  of  the  existence  of  a 
market  ,value,  as  distinguished  from  the  actual  value,  of  the  property; 
and  the  recovery  of  interest  is  defeated  by  the  absence  of  satisfactory 
proof  of  market  value. 

Oray  v.  Cent.  R.  R.  Co.  of  K  J.,  89  Hun,  477,  affirmed. 

(Argued  October  20,  1898;  decided  January  10,  1899.) 

Cross-appeals  from  a  jndginent  of  the  late  General  Term 
of  the  Supreme  Court  in  the  first  judicial  department,  entered 
November  15,  1895,  modifying  and,  as  modified,  affirming  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  verdict,  and  an 
order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Robert  Thorfie  and  Robert  W,  de  Forest  for  defendant. 
This  case  was  tried  and  submitted  to  the  jury  upon  the 
theory  that  the  jury  were  to  determine  whether  or  not  the 
boat  was  in  fact  sound,  and  whether  or  not  the  defend- 
ant ought  to  have  been  satisfied  with  her.  This  was  error. 
{Flanagan  v.  Fox^  6  Misc.  Rep.  132;  Russell  v.  Allerton^ 
108  N.  Y.  288 ;  Doll  v.  NobU,  116  N.  Y.  230 ;  D.  S,  B.  Co. 
V.  Garden,  101  N.  Y.  387;  i?.  N.  Bank  v.  Mayor,  eU,,  63 
N.  Y.  336 :  City  of  Brooklyn  v.  i?.  C  R.  R.  Co,,  47  N.  Y. 
475 ;  Miesell  v.  G,  M,  Z.  Lis,  Co.,  76  N.  Y.  115 ;  Crouch  v. 
Outrnann,  134  N.  Y.  45  ;  A.,  etc.^  Co.  v.  Schnader,  155  Penn. 
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St.  394;  Grafton  v.  K  C.  li.  Co,,  8  Excli.  699.)  The  plain- 
tiffs, to  avoid  tlie  express  stipulation  and  condition  of  their 
written  contract,  were  bound  to  show  that  the  conduct  of  the 
defendant  was  arbitrary,  capricious  or  in  bad  faith.  {Doll  v. 
NohU,  116  N.  Y.  230.)  Upon  the  uncontroverted  evidence 
the  boilers  of  this  boat,  the  John  Adanis,  were  unsound  as 
matter  of  law  by  reason  of  non-compliance  with  the  United 
States  statutes,  and  could  not  have  been  lawfully  used  by  any 
one.  It  was,  therefore,  the  duty,  as  well  as  the  right,  of  the 
defendant  to  reject  her,  and  a  verdict  should  have  been 
directed  by  the  trial  court  on  this  ground.  (U.  S.  Laws,  1852, 
106,  §§  13,  15,  16 ;  Van  Norden  v.  Robinson,  45  Hun,  567.) 
The  true  measure  of  damages  to  be  applied  in  this  case  wa& 
the  difference  between  the  contract  price  and  the  actual  value 
of  the  boat  at  the  time  of  the  refusal  of  the  defendant  to 
accept  her.  {Gray  v.  C,  i?.  R,  Co,  of  N.  J.,  82  Hun,  523; 
Windmuller  v.  Pope,  107  N.  Y.  674 ;  Dxistan  v.  McAndrew, 
44  N.  Y.  72 ;  Cohen  v.  PlaU,  69  N.  Y.  348 ;  Todd  v.  Gam- 
hie,  67  Hun,  38.)  The  General  Term  laid  down  the  correct 
rule  as  to  the  allowance  of  interest.  (Gray  v.  C  R,  R.  of  N^, 
J.,  89  Hun,  477 ;  Smith  v.  Viele,  60  N.  Y.  106 ;  White  \\ 
Miller,  71  K  Y.  118;  White  y.  Miller,  78  K  Y.  393; 
McMuster  v.  StaU  of  N.  Y,,  108  N.  Y.  542 ;  Mansfield  v. 
N.  Y,  C  &  H.  R.  R.  R,  Co.,  114  N.  Y.  331 ;  McMahmi  v. 
N.  Y.  i&  E,  R.  R.  Co.,  20  N.  Y.  463.) 

Ja^ob  F.  Miller  for  plaintiffs.  The  questions  of  fact 
should  be  deemed  settled.  {Miller  v.  Lockwood,  32  N.  Y. 
298;  Wolfe  ^.  Goodhue  Fire  Ins.  Co.,  ^S  Barb.  400;  Van 
Felt  V.  Ott^r,  2  Sweeny,  202.)  The  parties  to  the  contract 
must  be  presumed  to  have  acted  seriously  and  intended  to 
mean  that  if  upon  trial  the  soundness  of  the  machinery^ 
boiler,  etc.,  should  be  reasonablj^  shown,  that  is,  so  shown  that 
the  defendant  ought  reasonably  to  be  satisfied,  then  the  defend- 
ant would  be  satisfied  and  take  the  vessel.  {D.  S.  B.  Co.  v. 
Garden,  101  N.  Y.  388 ;  Rtissell  v.  AUsrton,  108  N.  Y.  292; 
Thmixas  v.  Stewart,  132  N.  Y.  586 ;  Thomas  v.  Fleary,  2ft 
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N.  Y.  26;  Boll  v.  JVohle,  116  N.  Y.  232;  Crouch  v.  Out- 
mcmii^  134  N.  Y.  51 ;  Wright  v.  Reusens,  133  N.  Y.  302 ; 
Mle^ell  V.  G,  Jf.  Z.  Im.  Co.,  76  N.  Y.  119;  City  of  Brook- 
lya  V.  B.  C.  B.  B.  Co.,  47  N.  Y.  479.)  The  charge  of  the 
court  was  correct.  {Gray  v.  C.  B.  B.  Co.  of  JV.  J.,  31  N. 
Y.  Siipp.  705  ;  Pollen  v.  Ze  Boy,  30  N.  Y.  556  ;  Fan  Brock- 
len  V.  Srneallie,  140  N.  Y.  75 ;  Hamilton  v.  Van  Rensselaer, 
43  X.  Y.  244;  O'Brien  v.  rrm/i(7,  95  N.  Y.  429;  Sellick  v. 
French,  1  Am.  Lead.  Cas.  [5th  ed.]  615 ;  Slack  v.  Lowell, 
3  Taunt.  160 ;  Mansfeld  v.  Willes,  2  B.  &  P.  337 ;  Van 
Bensselaer  v.  JewetU  2  N.  Y.  140 ;  Dana  v.  Fiedler,  12  N. 
Y.  40.) 

Gray,  J.  This  action  was  brought  to  recover  of  the 
defendant  damages,  because  of  a  breacli  of  its  contract  to  buy 
a  steamboat.  The  plaintiffs  had  judgment  upon  the  verdict 
of  a  jury,  which  awarded  interest  upon  the  sum  in  which  the 
plaintiffs  were  found  to  have  been  damaged.  Upon  appeal  to 
the  General  Term,  that  court  ordered  a  modification  of  the 
judgment,  by  reducing  the  verdict  to  tlie  amount  found  by 
the  jury,  exclusive  of  interest,  and  affirmed  the  judgment  as 
so  modified.  From  the  judgment  of  affirmance  the  plaintiffs 
and  the  defendant  have  appealed  ;  the  former  because  of  the 
reduction  in  the  amount  of  their  recovery  and  the  latter 
because  any  recovery  by  the  plaintiffs  was  sustained. 

In  so  far  as  the  judgment  appealed  from  affirms  tlie  plain- 
tiffs' recovery  of  damages  for  breach  of  the  contract,  I  see  no 
legal  reason  for  disturbing  it.  The  important  question  for  ns 
to  determine  arises  upon  the  plaintiffs'  appeal  from  the  deter- 
mination of  the  General  Term,  that  the  jury  should  not  have 
been  allowed  to  add  interest  to  the  amount  in  which  they 
found  the  plaintiffs  to  have  been  damaged.  Jhis  being  an 
action  for  the  recovery  of  unliquidated  damages,  whether 
interest  was  recoverable  therein  depended  upon  how  far  the 
plaintiffs'  demand  was  such  that  it  was  capable  of  being  ascer- 
tained, or  computed,  if  only  approximately,  by  reference  to 
established  market  values.     That  is  to  sav,  if  this  case  were 
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one  where,  according  to  the  evidence,  it  appeared  that  a 
steamboat,  like  the  one  in  question,  had  a  more  or  less  well- 
established  value  in  the  market,  so  that,  upon  tlie  indefensible 
refusal  of  the  defendant  to  complete  its  contract  of  purchase, 
it  could  be  said  to  have  been  chargeable  with  a  knowledge  of 
the  damage  sustained,  actual  or  approximate,  then  the  plaintiffs' 
recovery  should  carry  interest,  as  matter  of  law.  {McMahon 
V.  New  York  cJ&  Erie  Railroad  Co,^  20  N.  Y.  463 ;  Mans- 
field V.  New  York  Central  cfe  //.  R,  R,  R,  Co,,  114  N.  Y. 
331.) 

The  evidence  shows  that  this  steamboat  had  been  bought 
by  the  plaintiffs  from  the  United  States  government,  and  was, 
thereafter,  offered  for  sale  by  them  as  a  second-hand  steam 
ferry  boat.  There  was  evidence  given  by  two  witnesses, 
called  by  the  plaintiffs,  as  to  what  was  the  fair  market  value 
of  such  a  vessel.  Bnt  that  there  was  a  market  value,  or 
price,  in  the  ordinary  sense  of  those  terms,  for  such  an  article, 
was  not  made  out  by  the  evidence  ;  or.  at  least,  not  in  a  satis- 
factory or  conclusive  manner.  The  witnesses,  who  testified 
upon  the  subject,  were  competent  to  express  an  opinion  as  to 
what  such  a  vessel  was  worth  in  her  condition ;  but  that 
would  only  go  to  prove  what  her  actual  value  may  have 
been,  in  the  opinion  of  those  familiar  with  the  business  of 
boat  building,  and  would  not,  necessarily,  show  that  there 
was  any  estal)lis]ied  market  value  or  rate.  From  the  evi- 
dence it  would  rather  seem  that  the  market  value  spoken  of 
was  merely  synonymous  with  the  actual  value.  The  instruc- 
tion given  by  the  trial  judge  to  the  jury  was,  that  the  plain- 
tiffs' damage  must  be  measured  by  the  difference  between  the 
contract  price  and  the  market  value  of  the  boat  at  tlie  time 
she  should  have  been  received  and  that,  in  addition,  they  were 
entitled  to  add  interest  to  the  amount  found  to  be  that  differ- 
ence. An  exception  was  taken  by  the  defendant  to  that 
instruction  and,  at  the  General  Term,  the  court,  in  reviewing 
the  judgment  upon  the  appeal,  was  at  liberty  to  determine 
upon  the  facts  whether  sucli  an  instruction  with  regard  to 
interest  was  correct.     If,  from  tliose  facts,  it  did  not  appear  to 
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the  court  that  the  evidence  justified  a  finding  of  there  being 
an  established  market  value,  or  rate,  for  such  vessels,  by  refer- 
ence to  which  the  defendant  miglit  have  a^certahied  the  extent 
of  the  damage  which  the  plaintiifs  might  sustain  from  it» 
refusal  to  complete  the  contract,  then,  1  think,  the  determinar 
tion  of  the  court,  in  striking  out  the  award  of  interest  from 
the  verdict,  should  not  be  disturbed  by  us.  I  think,  not  only, 
that  there  was  a  clear  latitude  for  the  exercise  by  the  General 
Term  of  its  judgment  in  that  respect  upon  the  facts,  but  that 
it  could  not  be  well  said  that  those  facts  brought  the  case 
within  the  rule  as  to  the  allowance  of  interest  upon  unliqui- 
dated demands,  as  we  must  regard  it  to  be  settled  by  the 
decisions  of  this  court.  In  the  early  case  of  Vaji  liensselaer 
V.  Jewett  (2  N..Y.  135),  the  rule  was  laid  down  that,  where  a 
debtor  is  in  default  for  not  paying  money,  delivering  property, 
or  rendering  services,  in  pursuance  of  his  contract,  he  is 
chargeable  with  interest,  from  the  time  of  default,  on  the 
specified  amount  of  moneys,  or  the  value  of  the  property,  or 
services,  at  the  time  they  should  have  been  paid  or  delivered. 
That  was  a  case  where  the  action  was  for  rent  payable  in 
specific  articles.  In  the  subsequent  case  of  McMahon  v.  JV\  Y, 
cfe  E,  R.  It,  Company  (20  N.  Y.  463),  where  the  action  was  to 
recover  for  work  performed  and  materials  furnished  by  the 
plaintiff  in  the  construction  of  the  defendant's  road,  the  case 
of  Van  liensselaer  w  Jewett  was  referred  to  and  carefully 
considered.  Judge  Selden  said  that,  "  The  old  common-law 
rule,' which  required  that  a  demand  should  be  liquidated,  or 
its  amount  in  some  way  ascertained  before  interest  could  be 
allowed,  has  been  modified  by  general  consent,  so  far  as  to 
hold  that  if  the  amount  is  capable  of  being  ascertained  by 
mere  computation,  then  it  shall  carry  interest;  and  this  court 
in  the  (;ase  of  •  Van  Rensselaer  v.  Jewett  went  a  step  further, 
and  allowed  interest  upon  an  unliquidated  demand,  the  anaount 
of  which  could  be  ascertained  by  computation,  together  with 
a  reference  to  well-established  market  values ;  because  such 
values  in  many  cases  are  so  nearly  certain,  that  it  would  bo 
possible  for  the  debtor  to  obtain  some  proximate  knowledge 
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of  how  much  he  was  to  pay.  That  case  went,  I  think,  as  far 
as  it  is  reasonable  and  proper  to  go  in  that  direction.  So  long 
as  the  courts  adhere  even  to  the  principles  of  that  case,  they 
are  not  without  a  rule  which  it  is  possible  to  apply."  In 
Mansfield  v.  j\\  Y.  C,  i&  I£  B.  i?.  li.  Company  (114  N.  Y. 
331),  where  the  action  was  for  damages  for  breach  of  a  contract 
to  construct  a  grain  elevator,  Judge  Bradley,  with  some  care, 
reviewed  the  question  and  the  cases,  where  it  had  been  dis- 
cussed, and  he  sums  up  the  matter  in  this  language,  in  refer- 
ring to  the  doctrine  of  the  cases :  "  So  far  as  I  have  observed, 
it  has  not  been  extended  to  actions  to  recover  unliquidated 
damages  for  breach  of  contract,  unless  the  means  are  accessi- 
ble to  the  party  sought  to  be  charged,  of  ascertaining  the 
amount  by  computation  or  otherwise,  to  which  the  other  party 
is  entitled."  It  was  held  in  that  case,  because  the  amount  of 
the  claim  for  damages  was  entirely  uncertain,  and  was  closely 
contested  by  the  defendant,  that  the  question  of  interest 
should  have  been  excluded  from  the  consideration  of  the  jury 
upon  the  trial.  These  cases,  and  others  which  might  be  cited, 
in  my  judgment,  have  so  far  settled  the  rule  in  this  state  that 
we  should  not  imdertake  at  the  present  day  to  abrogate  it  and 
the  careful  consideration  which  it  has  received  by  the  courts 
jiistities  us  in  refusing  to  give  it  any  further  extension. 

Xor  can  it  be  said  that  adherence  to  the  rule  is  prejudicial 
to  the  rights  of  those  who  are  situated  as  were  the  plaintiifs 
here.  AV^hen  the  defendant  refused  to  perform  its  contract, 
the  plaintiffs  could  have  brought  an  action  against  it  to  recover 
the  contract  price  of  the  vessel ;  in  which  case  a  recovery  by 
them  would  carry  interest.  Or  they  could  have  sold  the  vessel 
for  the  account  of  the  defendant  and  have  brought  an  action 
to  recover  the  difference  between  the  amount  realized  upon 
the  sale  and  the  contract  price,  in  which  case  a  recovery  would, 
also,  carry  interest.  AVhat  the  plaintiffs  did,  however,  instead 
of  adopting  either  one  of  these  courses,  was  to  retain  the 
property  as  their  own  and  to  bring  this  action  for  the  damages 
sustained  by  the  refusal  of  the  defendant  to  perform  its  con- 
tract.    They  thus  brought  themselves  within  the  operation  of  , 
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tlie  established  rule,  so  far  as  a  recovery  of  interest  was  con- 
cerned, and  failing  to  make  a  case  upon  the  evidence,  in  which 
interest  became  recoverable  upon  the  amount  of  damages 
proved  to  have  been  sustained,  the  rule  should  control. 

I  think  the  judgment  should  be  affirmed,  but  without  costs 
to  the  plaintiffs,  or  to  the  defendant. 

O'Brien,  J.  (dissenting).  I  agree  with  Judge  Gray  on  all 
the  questions  in  the  case,  except  the  question  of  interest.  I 
think  the  ruling  at  the  trial  on  that  question  was  correct,  and 
that  the  action  of  the  General  Term  in  striking  out  the  item  of 
interest  cannot  be  sustained.  The  right  of  the  plaintiffs  to 
recover  interest  as  part  of  the  damages  has  long  been  settled  by 
numerous  decisions  of  this  court.  The  defendant  agreed  in 
writiftg  to  buy  from  the  plaintiffs  a  ferryboat  for  $15,000.  The 
jury  found  that  there  was  a  breach  of  the  contract  on  the  part 
of  the  defendant  in  refusing  to  receive  the  boat  when  tendered 
in  conformity  with  the  contract,  and  they  awarded  as  dam- 
ages to  the  plaintiffs  the  difference  between  the  contract  price 
and  the  market  value  of  the  vessel  at  the  time  and  place  of 
delivery,  with  interest  on  that  sum  from  the  date  of  the  breach. 
The  trial  of  the  action  took  place  many  years  after  the  alleged 
breach,  and  the  interest  amounts  to  nearly  twice  the  sum  which 
was  found  to  be  tlie  difference  between  the  contract  price  and 
the  market  value.  The  learned  General  Term  held  that 
interest  was  not  allowable  upon  such  a  claim,  and,  therefore, 
modified  the  plaintiffs'  judgment  by  striking  out  the  interest 
and  affirming  tlie  recovery  for  the  remainder  of  the  claim. 

In  an  action  to  recover  damages  for  the  breach  of  an  execu- 
tory contract  for  the  sale  of  personal  property,  the  circum- 
stance that  the  demand  is  unliquidated  is  no  answer  to  a  claim 
for  interest  on  the  sum  which  represents  the  difference  between 
the  contract  price  and  tlie  market  value  at  the  time  of  the 
breach.  If  the  amount  which  the  party  In  default  is  bound 
to  pay  in  satisfaction  of  the  contract  can  be  determined  by 
computation  or  by  reference  to  market  values,  tlien  intei'est 
must  be  allowed  as  matter  of  law  as  part  of  the  damages  to  be 
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computed  on  the  sum  which  the  defaulting  party  should  have 
paid  at  the  time  of  the  breach  in  order  to  niake  his  contract 
good.  In  Van  Rensselaer  v.  Jewett  (2  N".  Y.  135)  the  rule 
is  thus  stated  in  the  head  note :  "  Where  a  debtor  is  in  default 
for  not  paying  money,  delivering  property,  or  rendering  serv- 
ices, in  pursuance  of  liis  contract,  he  is  chargeable  with 
interest  from  the  time  of  default  on  the  specified  amount  of 
money,  or  the  value  of  the  property  or  services,  at  the  time 
they  should  have  been  paid  or  rendered."  In  Dana  v.  Fied- 
Ur  (12  N.  Y.  50)  the  court  reiterates  this  rule  in  the  follow- 
ing language  :  '*  Interest  is  a  necessary  item  in  the  estimate  of 
damages  in  this  class  of  cases.  The  party  is  entitled  on  the 
day  of  performance  to  the  property  agreed  to  l)e  delivered ;  if 
it  is  not  delivered,  the  law  gives,  as  the  measure  of  compensa- 
tion then  due,  the  difference  between  the  contract  and  market 
prices.  If  he  is  not  also  entitled  to  interest  from  that  time  as 
matter  of  law,  this  contradictory  result  follows,  that  while  an 
indemnity  is  professedly  given,  the  law  adopts  such  a  mode 
of  ascertaining  its  amount,  that  the  longer  a  party  is  delayed 
in  obtaining  it,  the  greater  shall  its  inadequacy  become.  It 
is  however  conceded  to  be  law,  that  in  these  cases  the  jury 
may  give  interest  by  way  of  damages,  in  their  discretion. 
Now,  in  all  cases,  unless  this  be  an  exception,  the  measure  of 
damages  in  an  action  upon  a  contract  relating  to  money  or 
property  is  a  question  of  law,  and  does  not  at  all  rest  in  the 
discretion  of  the  jury.  If  the  giving  or  refusing  interest  rests 
in  discretion,  the  law,  to  be  consistent,  should  furnish  some 
legitimate  means  of  influencing  its  exercise  by  evidence,  as  by 
showing  that  the  party  in  fault  has  failed  to  perform,  either 
willfully  or  by  mere  accident,  and  without  any  moral  miscon- 
duct. All  such  considerations  are  constantly  excluded  from  a 
jury,  and  they  are  properly  told  that  in  such  an  action  their 
duty  is  to  iiKjuire  whether  a  breach  of  the  contract  has  hap- 
pened, not  what  motives  induced  the  breach. 

**  That  bv  law  a  partv  is  to  have  the  difference  between  the 
contract  j)rice  and  the  market  price,  in  order  that  he  may  be 
indemnlHed  and  because  that  rule  affords  the  mea^sure  of  his 
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injury  when  it  occurred;  that  he  may  not  as  matter  of  law 
recover  interest,  which  is  necessary  to  a  complete  indemnit}' ; 
that  nevertheless  the  jury  may,  in  their  discretion,  give  him  a 
complete  indemnity,  by  including  the  amoimt  of  interest  in 
their  estimate  of  his  damages  ;  but  that  he  may  not  give  any 
evidence  to  influence  their  discretion,  presents  a  series  of 
propositions,  some  of  which  cannot  be  law.  The  case  of 
Van  ReuMehier  v.  Jewett  (2  N.  Y.  141)  establishes  a  princi- 
ple broad  enough  to  include  this  case,  and  has  freed  the  law 
from  this  as  well  as  other  apparent  inconsistencies  in  which  it 
was  supposed  to  have  become  involved.  The  right  to  inter- 
est, in  actions  upon  contract  depends  not  upon  discretion  but 
upon  legal  right,  and  in  actions  like  the  present  is  as  much 
a  part  of  the  indemnity  to  whicli  the  party  is  entitled  as 
the  difference  between  the  market  value  and  the  contract 
price." 

It  may  be  observed  that  the  claim  involved  in  that  case  was 
for  the  recovery  of  damages  for  the  non-delivery  of  merchan- 
dise purchased  under  an  executory  contract,  and  the  only 
question  discussed  was  whether  interest  was  in  the  discretion 
of  the  jury  or  belonged  to  the  successful  party  as  matter  of 
rignt  and  as  part  of  his  indemnity  for  the  breach  of  the  con- 
tract. The  rule  was  again  stated  in  the  case  of  Adams  v. 
Fori  Plcun  Bank  (36  N.  _Y.  255)  in  these  words  :  ''  the 
principle  which  governs  the  allowance  of  interest  was  clearly 
enunciated  in  Van  Rensselaer  v.  Jewett  (2  W.  Y.  135),  that, 
whenever  a  debtor  is  in  default  for  not  paying  money  in  pur- 
suance of  his  contract,  justice  requires  that  he  should  indem- 
nify the  creditor  for  the  wrong  which  has  been  done  him,  and 
just  indemnity,  though  it  may  sometimes  be  more,  never  can 
be  less,  than  the  specified  amount  of  money,  with  interent 
from  the  time  of  the  default  until  the  obligation  is  discharged. 
And,  if  the  creditor  is  obliged  to  resort  to  the  courts  for 
redress,  he  ought,  in  all  such  cases,  to  recover  interest  in  addi- 
tion to  the  debt,  by  way  of  damages.  *  *  *  But  the  courts 
in  this  and  other  states,  have,  for  many  years,  been  tending 
to  the  conclusion  which  we  have  finally  reached,  that  a  man 
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v/lio  breaks  his  contract  to  pay  a  debt,  shall  indemnify  the 
creditor,  so  far  as  that  can  be  done,  by  adding  interest  to  the 
amount  of  damage  which  was  sustained  by  the  breach." 

In  actions  to  recover  damages  for  the  breach  of  a  contract 
to  perform  work  or  labor,  or  to  render  services  of  any  kind, 
the  claim  is  generally  unliquidated,  and  the  amount  of  the 
indemnity  for  the  breach  can  be  determined  only  by  proof  of 
the  value  of  the  work  or  of  the  services.  The  value  in  such 
cases  rests  largely  in  opinion,  and  it  frequently  happens  that 
there  is  no  fixed  market  value  upon  which  the  damages  can 
be  based,  and  yet  this  court  has  held  that  in  such  cases  interest 
is  recoverable,  as  matter  of  law,  upon  the  sum  representing 
the  damages  from  the  time  of  tlie  breach  {McCollmn  v.  Sew- 
ard, 62  N.  Y.  316 ;  McMahmi  v.  N.  Y.  db  Erie  R,  It  Co., 
20  X.  Y.  -463),  and  the  rule  has  been  applied  in  a  great 
variety  of  cases  where  actions  were  brought  to  recover  dam- 
ages for  the  breach  of  a  contract  to  buy  or  sell  goods  or  to 
perform  work  or  render  services.  {Mygatt  v.  Wilcox,  45  N. 
Y.  306;  Mercer  v.  Vose,  67  id.  56;  Wliite  v.  Miller,  78  id. 
396 ;  De  LavalUtte  v.  Wendt,  75  id.  579 ;  Wilson  v.  City  of 
Trot/,  135  id.  104 ;  Selleck  v.  French,  1  Am.  Lead.  Cas.  [5th 
ed.]  615.) 

I  think  this  case  is  clearly  within  the  principle  decided  in 
these  cases.  The  rule  is  based  upon  the  most  obvious  princi- 
ples of  justice,  and  this  case  will  furnish  a  good  illustration  of 
the  injustice  which  the  principle  adopted  by  the  court  below 
sanctions.  The  defendant  has  had  the  use  of  the  money 
which  it  was  bound  to  pay  to  the  plaintiffs  in  satisfaction  of 
the  contract  for  nearly  thirty  years,  and  at  the  end  of  this 
long  period  it  has  been  held  that  it  is  not  bound  to  pay  the 
plaintiffs  any  more  than  at  the  day  of  the  breach.  The 
ancient  rule,  long  since  repudiated,  that  interest  cannot  be 
allowed  upon  unliquidated  demands,  when  applied  to  a  ease 
like  this,  simply  sets  a  premium  on  injustice.  It  encourages 
litigation,  since  the  party  in  default  upon  his  contract  may 
always  contest  the  claim  without  any  liabilitj'  to  have  it 
increased  by  the  lapse  of  time,  and  all  this  upon  the  pretense 
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that  there  was  no  way  in  which  he  could  find  out  how  much 
he  ought  to  pay  his  neighbor  for  a  violation  of  his  contract. 

But  even  that  well-worn  argument  is  not  urged  in  this  case 
since  resort  is  had  to  what  may  properly  be  called  a  pure 
fiction  in  order  to  sustain  the  decision  below,  depriving  the 
plaintiffs  of  a  great  part  of  the  damages  which  the  jury 
awarded  them.  It  is  said  that  the  General  Term  may  have  dis- 
allowed the  item  of  interest  upon  its  view  of  the  facts,  that  is  to 
say,  it  may  have  held  that  there  was  no  proof,  or  not  suflicient 
proof,  of  the  market  value  of  the  vessel  at  the  time  of  the 
breach,  and  hence  interest  was  not  recoverable.  1  am  not 
willing  to  impute  any  such  reasoning  to  the  learned  court 
below.  If  there  was  no  proof  or  not  sufficient  proof  of 
market  value,  then  the  plaintiffs  could  not  have  recovered 
anything  for  the  plain  reason  that  they  failed  to  make  out 
their  case.  The  right  to  recover  the  principal  sum  depended 
upon  precisely  the  same  evidence  as  the  right  to  recover  the 
interest,  and,  hence,  if  there  was  any  defect  at  all  in  the 
proofs,  it  went  to  the  whole  judgment  and  not  simply  to  a 
part  of  it.  We  cannot,  with  any  propriety,  impute  to  the 
learned  court  below  the  conclusion  that  the  proof  of  market 
value  was  sufficient  to  permit  the  plaintiffs  to  recover  the 
principal,  but  insufficient  to  permit  them  to  recover  the  inter- 
est, when  both  elements  of  damage  depended  upon  precisely 
the  same  facts.  If  the  plaintiffs  failed  to  prove  the  market 
value  of  the  vessel  there  was  no  other  proof  in  the  case  upon 
which  a  claim  for  damages  could  be  based,  and  if  they  did 
prove  it  for  one  purpose,  they  proved  it  for  all  purposes. 

Now,  as  matter  of  fact,  every  one  must  know  that  it  was 
impossible  for  the  court  below  to  take  any  such  view  of  the 
case.  The  fact  that  the  judgment  was  affirmed  as  to  the 
principal  sum  and  reversed  as  to  the  interest,  when  both  items 
rested  on  the  same  evidence,  shows  very  clearly  that  it  did  not 
attempt  to  do  such  an  inconsistent  thing.  Certainly  we 
should  not  assume  that  the  learned  court  below  decided  that 
there  was  proof  of  market  value  to  sustain  the  verdict  for  the 
principal  sum,  but  no  such  evidence  to  sustain  the  award  of 
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interest,  without  first  looking  into  the  opinion  for  such  a 
strange  conchision.  The  ground  upon  which  the  court  pro- 
ceeded is  there  stated  with  the  utmost  clearness,  and  it  is 
scarcely  necessary  to  add  that  no  such  reasoning  process  as  is 
now  attributed  to  the  court  was  even  suggested.  It  was  held 
as  matter  of  law  that  interest  could  not  be  recovered  since  the 
claim  was  unliquidated.  That  view  has  some  support  in  the  * 
earlier  cases,  but  to  assume  that  the  court  denied  the  right  to 
interest  because  the  proof  of  market  value  was  not  sufficient, 
while  it  held  just  the  other  way  as  to  the  right  to  recover  the 
principal,  would  hardly  be  respectful  to  that  learned  tribunal. 

There  is  no  possible  ground  to  sustain  this  judgment  by 
reference  to  the  facts.  It  can  be  sustained  only  upon  the 
ground  that  the  learned  court  below  placed  it  —  that  interest 
on  an  unliquidated  claim  of  this  character  cannot,  as  matter 
of  law,  be  allowed  in  computing  the  damages.  That,  1  think, 
was  formerly  the  law,  but  the  modern  decisions,  more  in  con- 
formity with  good  sense  and  justice,  have  established  a 
diflferent  rule.  The  rule  now  is  that  in  actions  to  recover 
damages  for  breach  of  an  executory  contract  for  the  sale  of 
personal  property,  the  plaintiflE  is  entitled  to  recover  interest 
on  the  sum  representing  the  damages  at  the  date  of  the  breach, 
when  that  sum  can  be  ascertained  by  computation  or  by  refer- 
ence to  market  values.  In  this  case  that  sum  was  ascertained 
by  the  jury  under  the  charge  of  the  court  by  reference  to  the 
market  value  of  the  vessel,  and  in  no  other  way,  and  it,  there- 
fore, follows  that  the  plaintiflFs  had  the  same  right  to  recover 
the  interest  as  they  had  to  recover  the  principal. 

The  judgment  below,  in  so  far  as  it  modified  the  recovery, 
should  be  reversed  and  the  judgment  entered  upon  the  verdict 
affirmed,  with  costs  in  all  courts. 

IIaight,  Martin  and  Vann,  JJ.,concur  with  Gray,  J.,  for 
affirmance.  Bartlett,  J.,  concurs  with  O'Brien,  J.,  for 
reversal.     Parker,  Ch.  J.,  not  sitting. 

Judgment  affirmed. 
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Statement  of  case. 


The  People  of  the  State  of  New  York  ex  rel.  John  W. 
Jagobus,  Appellant,  v,  Robert  A.  Van  Wyck,  as  Mayor 
of  the  City  of  New  York,  Respondent. 

1.  Appeal  —  Order  Refusino  Mandamus.  Where  an  order  of  the 
Appellate  Division  refusing  a  writ  of  mandamus,  appealed  to  the  Court 
of  Appeals,  does  not  state  the  ground  of  deci.sion  and  the  writ  may  have 
been  refused  as  a  matter  of  discretion,  the  order  must  stand. 

2.  Opinion  of  Court  Below.  The  Court  of  Appeals  will  not  look 
into  the  opinion  of  the  Appellate  Division  for  the  ground  upon  which  it 
proceeded  in  refusing  a  writ  of  mandamus. 

3.  Public  Employment — Scope  of  Veterans'  Act.  The  act  (L. 
1896,  ch.  821)  promoting  the  employment  and  retention  of  veterans  in  the 
public  service  of  the  state  and  its  municipalities  is  limited  in  operation  to 
subordinate  positions  and  does  not  apply  to  the  more  important  municipal 
offices. 

4.  New  York  City  —  Position  of  Assessor  not  Affected  by  Veter- 
ans* Act —  Section  127  of  Charter.  The  position  of  assessor  in  the 
city  of  New  York  being  not  a  subordinate  one  is  not  affected  by  the 
Veterans'  Act;  anci  hence  an  assessor  in  office  at  the  taking  effect  of 
the  Greater  New  York  charter  (L.  1897,  ch.  378)  was  not  entitled  to 
retention  under  section  127  thereof. 

People  ex  rel.  Jacobus  v.  Van  Wyck,  83  App.  Div.  318,  affirmed. 

(Argued  November  21,  1898;  decided  January  10.  1899.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 13,  1898,  reversing  an  order  of  the  Special  Term  granting 
a  peremptory  writ  of  mandamus  requiring  the  mayor  of  the 
city  of  New  York  to  assign  the  relator  to  serve  as  a  member 
of  the  board  of  assessors  of  the  city. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  L.  Stitnson  for  appellant.  In  his  position  as  an 
assessor  of  the  old  city  the  relator  was  protected  by  the  Vet- 
eran Law,  and  could  not  have  been  removed  except  for  cause. 
{People  ex  rel  v.  Barlc^r,  1  App.  Div.  532 ;  149  N.  Y.  607 ; 
People  3x  rel.  v.  Barker^  5  App.  Div.  227 ;  150  N.  Y.  570.) 
The  position  which  the  relator  held,  as  assessor  of  the  old  city, 
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is  like  the  position  of  assessor  created  in  the  Greater  Kew 
York  charter,  within  tlie  meaning  of  section  127  of  that  char- 
ter. (People  ex  rel.  v.  Gray^  53  N.  Y.  Supp.  274;  People 
ex  rel.  v.  Tobey^  153  N.  Y.  381.)  The  court  below  erred  in 
considering  tliat  section  943  of  the  charter  contains  a  specific 
direction  to  form  a  new  board  of  assessors,  which  overrides 
section  127.  {McKenna  v.  Edmundstone^  91  N.  Y.  231 ; 
Matter  of  Comrs,  of  Central  Park^  50  N.  Y.  493 ;  Matter 
of  the  Evergreens^  47  N.  Y.  216;  B.  Cem.  Aasn,  v.  City  of 
Buffaloy  118  N.  Y.  61 ;  Van  Def\burgh  v.  Greenhush^  66  N. 
Y.  1 ;  Whipple  v.  Ch7n8tian^  80  N.  Y.  523 ;  People  ex  rel.  v. 
Waring^  1  App.  Div.  594 ;  People  ex  rel.  v.  Warln^^  7  App. 
Div.  247.)  Tlie  court  below  erred  in  considering  that  section 
95  of  the  charter  applied  to  relator's  case.  {People  ex  rel.  v. 
Barker,  149  N.  Y.  607 ;  PeopU  ex  rel.  v.  Tobey,  153  N.  Y. 
381 ;  People  ex  rel.  v.  Wright,  150  N.  Y.  444 ;  People  ex  rel. 
V.  Board  of  Health,  153  N.  Y.  513.)  Mandamus  is  the  proper 
remedy.  {People  ex  rel.  v.  Vil.  of  BaUston  Spa,  19  App. 
Div.  567.) 

Theodore  Connoly  and  Terence  Farley  for  respondent. 
When,  from  the  evidence  appearing  in  the  record,  on  appeal 
from  an  order  denying  an  application  for  a  writ  of  mandamus, 
the  court  below  might  have  refused  the  application  in  the 
proper  exercise  of  its  discretion,  the  appellant  in  this  court 
must  show,  by  the  order  appealed  from,  that  the  writ  was 
refused  on  a  question  of  law  only ;  otherwise  it  will  be 
affirmed.  {People  ex  rel.  v.  Jerolomon,  139  N.  Y.  14.) 
Where,  upon  a  motion  for  mandamus,  opposing  affidavits  are 
read  which  are  in  conflict  with  the  averments  in  tlie  affidavits 
of  the  relator,  and  notwithstanding  this  the  relator  demands  a 
peremptory  writ,  it  is  equivalent  to  a  demurrer,  and  the  ques- 
tion as  to  the  right  to  the  writ  must  be  determined  upon  the 
assumption  that  the  averments  of  the  opposing  affidavits  are 
true.  {Matter  of  Ilaehler  v.  N.  T.  P.  Exch.,  149  N.  Y.  414 ; 
People  ex  rel.  v.  Mayor,  etc.,  149  N.  Y.  215 ;  People  ex  rd. 
V.  Brush,  146  X.  Y.  60 ;  People  ex  rel.  v.  Brookjield,  6  App. 
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Div.  398 ;  People  ex  rel.  v.  Crugery  12  App.  Div.  536.)  The 
Veteran  Acts  do  not  apply  to  heads  of  departments,  but  only 
to  those  employed  in  subordinate  positions.  {People  ex  reL 
V.  JSnglayidy  16  App.  Div.  97 ;  People  ex  rel.  v.  Nixon^  32 
App.  Div.  513 ;  People  ex  rel.  v.  Morton^  148  N.  Y.  161 ; 
People  ex  rel.  v.  Adams^  133  N.  Y.  203 ;  People  ex  rel.  v. 
MayoVj  etc.j  149  N.  Y.  215 ;  People  ex  rel.  v.  King^  13  App. 
Div.  400.)  Relator  is  not  retained  in  the  service  of  the  city 
of  New  York  by  virtue  of  section  127  of  the  charter.  {Peo- 
ple ex  rel.  v.  Gilon^  126  N.  Y.  152;  Collins  v.  Mayor j  etc., 
3  Hun,  680  ;  Smith  v.  MayoPy  etc.,  4  Hun,  644  ;  Sey^nour  v. 
EUisony  2  Cow.  29 ;  People  ex  rel.  v.  Board  of  Police,  75 
N.  Y.  41 ;  Rowland  v.  Mayor ,  etc.,  83  N.  Y.  372 ;  Matter  of 
Hathaway,  71  N.  Y.  243 ;  Mechem  on  Public  Officers,  §  8.) 
If  the  relator's  contention  be  sound,  it  will  effectually  prevent 
the  present  mayor,  or  any  of  his  successors,  from  removing 
any  head  of  department  who  is  a  veteran  "  except  for  cause 
shown  after  a  hearing  had,"  as  prescribed  by  the  Veteran 
Laws.  {People  ex  rel.  v.  Edson,  20  J.  &  S.  53 ;  Const.  N.  Y. 
art.  10,  §  3.)  The  position  of  assessor  under  the  Consolida- 
tion Act  and  the  oflSce  of  assessor  under  the  charter  are  essen- 
tially and  radically  different ;  they  are  in  no  sense  of  the  word 
"  like  positions."  {People  ex  rel.  v.  Barker,  5  App.  Div. 
227;  150  N.  Y.  570.)  The  former  board  of  assessors  was 
abolished  by  the  new  charter,  and,  as  the. Veteran  Laws  only 
prevent  the  removal  of  veterans,  who  are  protected  by  their 
provisions,  except  for  cause,  it  is  submitted  that  the  relator  is 
not  entitled  to  any  redress.  {People  ex  rel.  v.  Feitner,  30 
App.  Div.  241 ;  156  N.  Y.  694.)  Relator's  remedy  is  con- 
fined to  a  review  by  writ  of  certiorari.  (L.  1896,  ch. 
821;  People  ex  rel.  v.  Clauson,  Law  Jour.,  May  18,  1898; 
People  ex  rel.  v.  Wendell,  57  Hun,  362 ;  People  ex  rel. 
V.  Comrs.,  etc.,  65  Hun,  174.)  A  writ  of  mandamus 
will  not  be  granted  upon  the  application  of  one  claiming  title 
to  an  office  for  the  purpose  of  determining  the  validity  of  his 
claim  where  there  is  a  serious  question  in  regard  thereto  and 
another  person  is  holding  and  exercising  the  functions  of  the 
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office.  (People  ex  rel.  v.  Brushy  14:6  X.  Y.  60.)  If,  as  the 
relator  claims,  he  holds  the  title  to  the  office  of  assessi^r  under 
the  new  charter,  it  is  unnecessary  to  compel  the  mayor  to  either 
recognize  him  or  assign  him  to  serve,  because  all  he  is  entitled 
to  is  the  emoluments  of  his  office.  {People  ex  rel,  v.  Roose- 
veltj  24  App.  Div.  17.)  A  clear  legal  right  to  a  mandamus 
was  not  shown  ;  the  essential  facts  are  controverted,  and  the 
appeal  should  be  dismissed  or  the  order  appealed  from  should 
be  affirmed.  [Peoph  ex  rel,  v.  Dalton^  24  Misc.  Rep.  10 ; 
Matter  of  Hardy ^  17  Misc.  Rep.  667.) 

Parker,  Ch.  J.  The  order  appealed  from  must  stand, 
because,  1st.  In  the  language  of  this  court  in  People  ex  rel. 
1).  L,  1,  Co,  V.  Jeroloman  (139  N.  Y.  14,  18),  "  the  order  of 
the  General  Term  of  the  Supreme  Court  (in  this  case  the 
Appellate  Division)  does  not  state  upon  what  ground  the 
decision  is  based,  and  the  writ  may  have  been  refused  as  a 
matter  of  discretion.  We  do  not  look  into  the  opinion  for 
the  grounds  upon  which  the  court  proceeds  in  such  cases." 
The  record  discloses  that  the  orders  in  the  two  cases  are  in  all 
essential  respects  alike,  and,  therefore,  the  decision  in  Jerolo- 
mail's  case  is  controlling  in  this  one.  2nd.  If  the  merits  be 
open  for  consideration,  then  should  the  order  be  affirmed  on 
tlie  ground  that  the  position  of  assessor  in  New  York  is  not 
affected  by  chapter  821  of  the  Laws  of  1896,  entitled  an  act 
"  resi)ecting  the  employment  of  honorably  discliarged  Union 
soldiers  and  sailors  in  the  public  service  of  the  state  of  New 
York,  relative  to  removals  ? " 

The  relator  Jacobus  was  in  office  as  one  of  the  assessors  of 
the  city  and  county  of  New  York  at  the  time  that  city,  with 
Brooklyn  and  various  other  communities,  became  united  into 
one  municipality  under  and  by  virtue  of  chapter  378  of  the 
Laws  of  1897.  Promptly  upon  the  inauguration  of  the  new 
city  government,  the  mayor  appointed  five  persons  to  consti- 
tute the  board  of  assessors,  as  section  943  of  the  charter 
required  him  to  do.  But  the  appellant  insists  that,  while  the 
mayor  obeyed  that  section  of  the  statute,  he  disobeyed  section 
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127  of  the  charter,  which  made  it  liis  duty  to  retain  in  like 
position,  and  under  the  same  conditions,  all  persons  who  were 
at  the  termination  of  the  former  municipal  government  enti- 
tled to  serve  during  good  behavior,  or  who  could  not  be 
removed  except  for  cause ;  that  the  two  sections  should  be 
read  together,  and,  reasonably  construed,  they  mean  that 
while  the  mayor  has  the  power  and  it  is  his  duty  to  appoint  a 
board  of  assessors,  still,  if  there  should  happen  to  be  at  the 
time  of  the  appointment  an  incumbent  of  a  similar  position 
who  was  an  honorably  discharged  veteran,  then  he  sliould 
select  that  person  as  one  of  his  appointees. 

The  question  that  we  think  is  involved  on  this  review  is 
whether  the  office  in  controversy  is  within  the  provisions  of 
the  so-called  "  veteran  acts."  This  query  is  important  to  a 
class,  for  it  involves  the  claim  of  right  to  a  continuance  in 
office  in  other  than  subordinate  positions,  during  life,  or 
good  behavior  rather,  of  what  has  become  a  very  large  class, 
namely,  all  honorably  discharged  soldiers,  sailors  or  marines, 
who  have  served  as  such  in  the  Union  army  or  navy  during 
the  rebellion,  or  in  the  Mexican  war,  or  who  shall  have  served 
the  term  required  by  law  in  the  volunteer  tire  department  of 
any  city,  town  or  village  in  the  state.  (Laws  1896,  chap.  821, 
supra  ;  Laws  1898,  chap.  184.)  It  is  important  to  the  public, 
for  there  are  many  positions  in  the  various  municipal  govern- 
ments in  this  state  in  which  the  incumbent  is  required  to 
exercise  a  substantial  measure  of  discretion  affecting  the  rights 
and  interests  of  a  large  portion,  if  not  all,  of  those  interested 
in  the  municipality.  It  has  generally  been  deemed  wise  to 
keep  the  terms  of  such  officera  comparatively  short,  so  that  the 
people  may  frequently  have  opportunity  to  make  changes, 
provided  the  incumbents  prove  unsatisfactory.  And  they  do 
frequently  make  changes,  often  for  the  better,  when,  if  it 
were  necessary  to  make  out  a  cause  for  removal  for  incompe- 
tency or  misconduct,  such  a  result  could  not  be  accomplished. 
There  are  occasionally  men  who  are  competent  and  never 
guilty  of  such  misconduct  as  would  support  their  removal 
from  office,  and  who  yet  ought  not  to  fill  one,  because  their 
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conception  of  their  own  importance  and  special  worthiness  to 
discharge  all  the  duties  of  any  position  without  the  least  sug- 
gestion from  others  causes  them  to  manifest  such  irritability 
at  the  inquiries  of  the  timid,  touching  their  supposed  rights, 
as  to  persuade  the  latter  to  suffer  small  injustices  rather  than 
further  prosecute  their  grievances.  There  are  certainly  quite 
enough  men  of  this  type,  and  of  other  types  not  much  less 
objectionable,  that  could  be  readily  suggested  did  the  limits  of 
an  opinion  permit,  to  justify  the  plan  always  approved  by  the 
people,  of  short  terms  for  all  important  executive  and  legisla- 
tive positions. 

But  the  refusal  to  grant  life  terms,  unless  removed  for  cause, 
has  been  in  part  at  least  placed  upon  a  broader  foundation, 
viz.,  the  injierent  difficulty  attending  the  removal  of  a  public 
officer  for  incompetency  or  misconduct. 

Individuals  will  ordinarily  bear  in  silence  the  wrongs  that 
an  entire  community  suffer  from  one  in  authority,  rather  than 
take  upon  themselves  the  expense,  annoyance  and  notoriety 
incident  to  a  prosecution.  And  when  prosecution  in  such  a 
case  is  undertaken,  it  quite  too  often  fails  because  the  dishonor 
attending  removal  is  so  great  as  to  beget  great  sympatliy  for 
the  accused,  which  in  turn  prompts  the  triers  to  take  a  charit- 
able view  of  the  first  offense  and  of  minor  offenses  generally. 

It  is  not  now  of  much  moment,  however,  whether  the 
reasons  leading  to  the  establishment  of  short  terms  were  well 
or  ill  founded,  for  it  is  quite  certain  that  the  rule  has  been 
thoroughly  engrafted  into  our  governmental  system,  and  as  yet 
no  marked  signs  of  disapproval  of  the  settled  order  of  things 
in  that  respect  have  appeared. 

We  approach  then  a  consideration  of  the  "  Veteran  Act," 
appreciating  that  if  it  does  apply  to  the  leading  appointive 
executive  officers  of  a  municipality,  it  is  in  contravention  of 
the  general  public  policy  on  the  subject,  and,  therefore,  it 
should  be  clearly  made  to  appear  that  such  was  the  legislative 
intent. 

Section  127  of  the  charter,  upon  wliich  the  relator  relies, 
provides : 
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"  All  veterans  either  of  the  army  or  navy  or  the  volunteer 
fire  departments,  now  in  the  service  of  either  of  the  municipal 
and  public  corporations  hereby  consolidated,  who  are  now 
entitled  by  law  to  serve  during  good  behavzo7%  or  who  cannot 
under  existing  law  he  7*emoved  except  for  cause^  shall  be 
retained  in  like  positions  and  under  the  same  conditions  by 
the  corporation  constituted  by  this  act,  to  serve  under  such 
titles  and  in  such  way  as  the  head  of  the  appropriate  depart- 
ment or  the  mayor  may  direct." 

It  will  be  observed  from  a  reading  of  the  statute  that  its 
purpose  was  to  continue  in  the  service  of  the  city  such  mem- 
bers of  the  class  to  which  it  refers,  as  would  have  been  entitled 
to  continue  in  office  had  tlie  consolidation  of  the  several  munic- 
ipalities into  one  great  municipality  not  been  brought  about 
by  the  statute  of  which  tliis  section  forms  a  part.  In  other 
words,  it  did  not  attempt  to  add  to  or  take  from  the  statutes 
then  in  force  and  intended  for  the  protection  of  veterans  and 
others  within  the  class,  but  rather  to  secure  those  who  could 
be  removed  from  office  only  for  incompetency  or  misconduct, 
from  being  removed  on  the  coming  in  of  a  new  administration 
in  the  same  city,  in  the  event  that  a  like  position  should  be 
found  in  the  new  and  greater  municipality.  So  we  are  to 
inquire  whether  the  office  of  assessor  is  such  an  office  that  an 
incumbent  of  it  would  be  entitled  to  continue  in  office  despite 
the  judgment  and  wishes  of  the  incoming  mayor,  had  New 
York  not  been  merged  in  the  greater  municipality.  The  act 
upon  which  the  relator  relies  is  chapter  821  of  the  Laws  of 
1896  and  is  as  follows : 

"Section  1.  Section  one  of  chapter  three  hundred  and 
twelve  of  the  laws  of  eighteen  hundred  and  eighty-four,  enti- 
tled 'An  act  respecting  the  employment  of  honorably  dis- 
charged Union  soldiers  and  sailors  in  the  public  service  of  the 
state  of  New  York,'  is  hereby  further  amended  so  as  to  read 
as  follows : 

"  §  1.  In  every  public  department  and  upon  all  public 
works  of  the  state  of  New  York,  and  of  the  cities,  counties, 
towns  and  villages  thereof,  and  also  in  non-competitive  exami- 
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nations  under  the  civil  service  rules,  laws  or  regulations  of  the 
same,  wherever  they  apply,  honorably  discharged  Union  sol- 
diers, sailors  and  marines  shall  be  preferred  foi*  appointment, 
employment  and  promotion  ;  age,  loss  of  limb  or  other  physi- 
cal impairment  which  does  not,  in  fact,  incapacitate,  shall  not 
be  deemed  to  disqualify  them,  provided  they  possess  the  busi- 
ness capacity  necessary  to  discharge  the  duties  of  the  position 
involved.  And  no  person  holding  a  position  by  appointment 
or  employment  in  the  state  of  New  York  or  of  the  several 
cities,  counties,  towns  or  villages  thereof,  and  receiving  a 
salary  or  per  diem  pay  from  the  state  or  from  any  of  the  sev- 
eral cities,  counties,  towns  or  villages  thereof,  who  is  an  honor- 
ably discharged  soldier,  sailor  or  marine,  having  served  as 
such  in  the  Union  army  or  navy  during  the  war  of  the  rebel- 
lion and  who  shall  not  have  sferved  in  the  Confederate  army 
or  navy,  shall  be  removed  from  such  position  or  employment 
except  for  incompetency  or  misconduct  shown,  after  a  hearing, 
upon  due  notice,  upon  the  charge  made,  and  with  the  right  to 
such  employee  or  appointee  to  a  review  by  writ  of  certiorari ; 
a  refusal  to  allow  the  preference  provided  for  in  this  act  to 
any  honorably  discharged  Union  soldier,  sailor  or  marine,  or  a 
reduction  of  his  compensation  intended  to  bring  about  a  resig- 
nation, shall  be  deemed  a  misdemeaiior,  and  such  honorably 
discharged  soldier,  sailor  or  marine  shall  have  a  right  of  action 
therefor  in  any  court  of  competent  jurisdiction  for  damages, 
and  also  a  remedy  by  mandamus  for  righting  the  wrong.  The 
burden  of  proving  incompetency  or  misconduct  shall  be  upon 
the  party  alleging  the  same.  But  the  provisions  of  this  act 
shall  not  be  construed  to  apply  to  the  position  of  private  sec- 
retary or  deputy  of  an  official  or  department  or  to  any  other 
person  holding  a  strictly  confidential  position." 

Chapter  716  of  the  Laws  of  1894,  of  which  the  act  just 
quoted  is  an  amendment,  contained  the  same  provision  as  to 
preferences  in  appointment  and  employment,  and  declared 
that  there  should  be  no  power  of  removal,  except  for  incom- 
petency and  conduct  inconsistent  with  the  position  held  by 
the  employee.     Shortly  after  the  law  went  into  eflFect  an 
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employee  was  rernoved  from  office,  the  appointing  officer 
asserting  that  tlie  person  removed  was  incompetent  and  his 
conduct  was  inconsistent  with  the  discharge  of  his  duties,  that 
being  the  cause  specified  in  the  statute,  and  tlie  courts  held 
tliat  as  there  did  not  appear  to  be  anything  in  the  record  tend- 
ing to  show  that  the  power  was  exercised  in  bad  faith  and 
contrary  to  the  public  interest,  the  removal  should  be  regarded 
as  justified.  The  relator  in  that  proceeding  claimed  that  he 
was,  under  the  statute,  entitled  to  a  prior  notice  and  hearing, 
but  it  was  held  otherwise.  Thereupon  the  chapter  that  we 
have  quoted  above  was  passed  for  the  purpose  of  so  amending 
the  act  of  1894  as  to  prevent  a  removal  until  after  a  hearing 
upon  due  notice  and  upon  charges  made,  with  the  right  of 
si'iCh  employee  or  appointee  to  a  writ  of  certiorari,  and  this 
was  the  only  important  amendment.  So  when  this  court 
considered  the  act  of  1894  in  the  case  of  People  ex  reL 
Fonda  V.  Morton  (148  N.  Y.  156)  it  had  before  it  this  statute, 
so  far  as  the  question  under  consideration  is  concerned.  Chief 
Judge  Andrews,  in  delivering  the  opinion  of  the  court,  said 
of  the  statute  :  ''  It  was  intended  to  create  a  privileged  class 
entitled  to  preferential  employment  in  suhordinate  positions 
in  i\\Q  public  service^  the  foundation  of  the  preference  being 
meritorious  service,  as  soldiers  and  sailors  in  the  war  for  the 
preservation  of  the  Union.  *  *  *  The  act  applies  to 
employees  of  every  grade  in  the  p^ihlie  service  or  on  the  pub- 
lic works  of  the  state  and  the  cities,  towns  and  villages  thereof. 
The  preference  is  given  not  only  in  clerical  or  other  suhordi- 
nate  positions,  but  to  every  person  seeking  public  employment 
as  a  laborer  on  the  canals  or  on  the  streets  of  a  city,  or  in  any 
capacity  however  humble."  This  interpretation  of  the  statute 
is  in  accord  with  the  general  understanding  of  it,  and  is  borne 
out  by  the  title  of  the  act,  which  is  "  An  act  respecting  the 
eniploy^nent  of  honorably  discharged  Union  soldiers  and  sail- 
ors in  the  public  service  of  the  State  of  New  York,  relative  to 
removals."  Certainly  the  title  does  not  suggest  that  public 
officers,  vested  with  discretion  in  the  performance  of  their 
duties,  subject  to  no  direction,  but  on  the  contrary  empow- 
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ered  to  appoint  clerks  and  other  subordinates  and  fix  their 
compensation,  were  intended  to  be  affected  by  the  statute,  the 
purpose  of  which  was  stated  in  its  title.  And  as  the  term 
"  position  "  that  the  statute  makes  use  of  is  an  indefinite  one^ 
and  may  include  officers  or  be  limited  to  cases  of  employees, 
it  is  proper  to  refer  to  the  title  of  the  statute  to  determine  its 
scope  and  intent.  {People  ex  reL  Westchester  Fire  Ins,  Co. 
V.  Davenport^  91  N.  Y.  574 ;  People  ex  rel,  Collins  v.  Spicer^ 
99  N.  Y.  225 ;  Bell  v.  Mayor,  etc,  105  N.  Y.  139.) 

Thus  referring  to  the  title,  and  according  to  it  its  proper 
weight,  we  readily  perceive  that  the  word  "  position  "  in  the 
connection  in  which  it  is  used,  is  intended  to  embrace  all  sub- 
ordinate places  in  the  public  service,  and  that  the  statute  is 
limited  in  its  operations  to  those  engaged  in  the  public  employ- 
ment, as  that  term  is  ordinarily  used,  which  does  not  include 
the  more  important  nmnicipal  offices. 

So  far  as  we  have  observed,  the  view  taken  by  Chief  Judge 
Andrews,  that  the  veteran  acts  apply  only  to  subordinate 
positions,  is  in  harmony  with  all  judicial  expression  on  the 
subject,  and  is  not  only  justified  but  required  by  the  statute 
when  its  provisions  are  read  in  connection  with  its  title. 

It  will  be  difficult  at  times  to  determine  whether  a  given 
position  is  a  subordinate  one  or  not,  and  possibly  no  rule  can 
be  laid  down  by  which  one  class  can  always  be  readily  distin- 
guished from  the  other.  But  other  cases  need  not  be  antici- 
pated, as  it  is  sufficient  for  our  present  purpose  that  there  is 
no  difficulty  in  determining  that  the  position  in  question  is  not 
a  subordinate  one.  The  incumbent  of  the  office  of  assessor  is 
inferior  in  rank  to  that  of  tlie  mayor  by  whom  he  is  appointed, 
but  he  is  not  subject  to  the  direction  of  the  mayor,  or  to  any 
one  else,  in  the  discharge  of  the  very  important  and  quasi- 
judicial  duties  pertaining  to  his  office.  His  duties  are  enjoined 
by  statute,  and  are  within  a  smaller  compass  than  those  placed 
upon  the  mayor  by  the  same  act,  but,  within  the  limits  defined 
by  the  statute  for  each  officer,  the  one  is  not  more  independ- 
ent in  the  discharge  of  his  duty  than  the  other. 

The  mayor  has  subordinates  to  whom  he  may,  from  time  to 
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time,  assign  duties  and  direct  the  manner  of  their  perform- 
ance, but  the  board  of  assessors  are  not  among  them.  On  the 
contrary,  the  latter  have  subordinates,  and  as  manj'  as  they 
deem  necessary,  whom  they  appoint  and  remove,  whose  sal- 
aries they  fix  and  whose  duties  they  assign. 

The  provisions  of  the  charter  on  tliat  subject  read  as  follows : 

"Sec.  943.  The  mayor  shall  appoint  five  persons,  who  shall 
constitute  the  board  of  assessors.  The  salary  of  eacli  member 
of  said  board  shall  be  three  thousand  dollars  a  year.  The  said 
board  shall  be  cliarged  with  the  duty  of  making  all  afisess< 
ments,  other  than  those  required  by  law  to  be  confirmed  by  a 
court  of  record,  for  local  improvements  for  which  assessments 
may  be  legally  imposed  in  any  part  of  the  city  of  New  York 
as  hereby  constituted.  The  said  board  shall  appoint  a  secre- 
tary and  such  clerks  and  subordinates  as  may  be  necessary, 
and  shall  fix  their  salaries,  not  exceeding  in  the  aggregate  the 
appropriation  made  for  such  purpose  in  the  final  estimate. 
The  secretary,  clerks  and  subordinates  of  the  board  of  assessors, 
of  the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York,  shall  be  and  act  as  secretary,  clerks  and  subordinates  of 
the  board  of  assessors  herein  provided  for  until  and  unless 
they  shall  be  removed  or  superseded  by  the  last- mentioned 
board  of  assessors." 

The  comptroller,  corporation  counsel  and  president  of  the 
board  of  public  improvements  constitute  a  board  for  the 
revision  of  assessments,  with  power  to  consider  on  the  merits 
all  objections  made  to  any  assessment.  On  such  revision,  the 
board  of  revision  may  confirm  an  assessment,  or  refer  it  back 
to  the  board  of  assessors  for  revisal  and  correction  in  such 
respects  as  it  may  determine  (§  944) ;  but  it  cannot  in  any 
other  respect  interfere  with  the  actions,  proceedings  or  deter- 
minations of  the  board  of  assessors. 

We  have  thus  briefly  called  attention  to  some  of  the  reasons 
that  have  led  us  to  the  conclusion  that  the  members  of  the 
board  of  assessors  are  not  subordinates,  but  together  they  con- 
stitute an  independent  body,  charged  with  the  performance  of 
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important  public  duties,  in  tlie  doing  of  wliicli  they  act  upon 
their  own  responsibilit}-,  their  acts  being  subject  to  no  review 
except  where  objections  are  made  to  an  assessment,  when  the 
board  of  revision  may  review  tlieir  determination. 

But  the  power  of  review  no  more  makes  of  the  assessors 
subordinates  tlian^  the  power  of  review  by  tlie  Appellate 
Division  makes  justices  of  the  Supreme  Court,  sitting  at 
Chambers,  subordinates.  The  test  bv  whicli  to  determine 
whether  they  are  subordinates  is  not  whether  a  review  of  such 
of  tlieir  determinations  as  are  quasi-judicial  may  be  had,  but 
whether,  in  the  performance  of  their  various  duties,  they  are 
subject  to  the  direction  and  control  of  a  superior  officer,  or 
are  independent  officers,  subject  only  to  such  directions  as  the 
statute  gives.  If  the  latter,  then  the  officer  is  not  a  subordi- 
nate as  the  term  is  used  in  the  decisions  bearing  upon  this 
subject. 

It  is  urged  upon  us  that  this  question  is  no  longer  an  open 
one  in  this  court,  because  of  the  decision  in  People  ex  rel, 
Haverty  v.  Barker  (1  App.  Div.  532),  affirmed  in  this  court 
without  opinion  (149  N.  Y.  607).  But  no  such  question  was 
before  the  court  or  considered  in  that  case. 

The  commissioners  of  taxes  and  assessments  in  Ilaverty's 
case  were  apparently  of  the  opinion  that  Haverty  could  be 
removed  only  for  cause,  and  after  notice  proceeded  to  take 
evidence  as  to  his  competency  to  perform  the  duties  of  his 
office,  and  at  the  termination  of  the  hearing  removed  him. 

On  a  review  of  the  proceedings  by  certiorari  the  action  of 
the  commissioners  was  reversed  because  of  errors  upon  the 
hearing  in  the  admission  and  rejection  of  evidence.  No  other 
question  was  presented  to  the  courts,  and  no  claim  made  that 
the  veteran  acts  were  without  application  to  the  situation. 
The  courts  were  simply  asked  to  consider  the  questions  pre- 
sented by  the  exceptions  taken  on  the  hearing. 

The  order  should  be  affirmed,  with  costs. 

All  concur,  except  Bartlett,  J.,  dissenting,  and  Martin, 
J.,  absent. 

Order  affirmed. 


1899.]  KiNGSLAND  V,  FuLLER.  507 


N.  Y.  Hep.]  Statement  of  case. 


Cornelius  F.  Kinosland,  as  Trustee  under  the  Will  of 
Ambrose  C.  Kingsland,  Deceased,  Appellant,  v.  Edgar 
C.  Fuller  et  al.,  Defendants;  Albert  J.  G.  Riemann, 
Respondent. 

1.  Foreclosure  Sale  —  Charoe  upon  Land  Referred  to  in  Notice 
OF  Sale  —  Purchaser  Bound  to  Perform.  Where  an  instrument  of 
record,  imposing  a  restriction  upon  the  use  of  the  mortgaged  land,  is  dis- 
tinctly referred  to  in  the  notice  of  sale  on  foreclosure,  aud  the  purchaser 
makes  his  bid  and  signs  the  terms  of  sale  with  full  knowledge  of  the 
actual  visible  situation  and  of  the  contents  of  the  instrument  referred  to 
in  the  notice,  he  cannot  refuse  to  complete  his  contract  by  reason  of  the 
existence  of  any  charge  imposed  upon  the  land  by  the  instrument. 

2.  Immaterial  Discrepancy  of  Description  in  Notice  of  Sale, 
The  mere  fact  that,  by  a  clerical  error,  the  reference  in  a  notice  of  sale  to 
a  recorded  instrument  imposing  a  restriction  upon  a  portion  of  the  land 
along  the  easterly  wall  of  the  adjoining  building  mentions  the  westerly 
wall  of  that  building,  does  not  excuse  the  purchaser  from  performing  his 
contract,  where  it  is  apparent  that  on  reading  the  instrument  no  one  could 
be  misled  by  the  error  in  the  notice,  and  the  purchaser,  before  making  his. 
bid,  inspected  the  premises  and  ascertained  their  actual  situation. 

Kiiigslaiid  v.  Fuller^  31  App.  Div.  313,  reversed. 

(Argued  November  21,  1898;  decided  January  10,  1899.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
29,  1898,  affirming  an  order  of  the  Special  Term  denying  a 
motion  to  compel  the  purchaser  at  a  foreclosure  sale  to  com- 
plete liis  purchase. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  Frederic  Kernochan  and  Henry  F.  Miller  for  appellant. 
The  purchaser  should  be  held  to  the  single  objection  upon 
which  he  based  his  refusal  to  comply  with  his  agreement. 
( Winne  v.  Reynolds^  6  Paige,  407 ;  Benson  v.  Crowell^  0 
Abb.  Pr.  83 ;  Higgins  v.  Eagleton,  155  N.  Y.  466 ;  Wyckof 
V.  Meyers,  44  N.  Y.  143 ;  Tilden  v.  0,  B.  Co,,  2T  App.  Div. 
610.)  The  original  objection  made,  viz.,  that  the  word  "  west- 
erly," relating  to  the  wall,  was  erroneous,  is  frivolous.     {Heller 
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V.  Cohe7i,  9  App.  Div.  465 ;  1  Greenl.  on  Ev.  [14th  ed.]  §  301 ; 
2  Black.  Comm.  143  ;  4  Kent's  Coinra.  462 ;  Dodge  v.  Pot- 
ter, 18  Barb.  193 ;  lidbinson  v.  Kime,  70  N.  Y.  147 ;  Masten 
V.  OlcotU  101  N.  Y.  152  ;  BrooJcman  v.  Kurzman,  94  N.  Y. 
272 ;  Grandin  v.  IlernandeZy  29  Hun,  399 ;  Jones  on  Mort. 
§  529.)  The  purchaser's  subsequent  objection,  first  disclosed 
upon  the  liearing  in  court,  viz.,  that  the  agreement,  subject  to 
which  the  sale  was  made,  is  an  incumbrance,  is  not  maintain- 
able by  him.  (Jones  on  Mort.  §  593 ;  Itiggfi  v.  PurseU,  66 
X.  Y.  193  ;  lieed  v.  Gannon,  50  N.  Y.  345 ;  Chesterman  v. 
Gardner,  5  Johns.  Ch.  29  ;  GUhert  v.  Petehr,  38  N.  Y.  165; 
King y,  Bardeau,  6  Johns.  Ch.  38;  Waslib.  on  Ease.  68.) 
The  pnrcliaser  will  not  be  suffered  to  speculate  at  a  fore- 
closure sale,  and  if  he  happens  to  make  a  bad  bargain  lie  can- 
not abandon  his  purchase  on  some  nice  but  immaterial  objec- 
tion. {Riggs  V.  Puraell,  66  N.  Y.  193.)  The  order  appealed 
from  is  reviewable  by  this  court.  {Ainslie  v.  Hicks,  153  N. 
Y.  643 ;  Holme  v.  Stewart,  155  N.  Y.  695.) 

Henry  Hoyt  for  respondent.  The  order  appealed  from 
being  discretionary  no  appeal  lies  to  this  court.  {Fisher  v. 
Hersey,  78  N.  Y.  387;  Dennerlein  v.  Dennerlein,  111  Jf.  Y. 
518.)  It  was  the  plain  duty  of  the  auctioneer  and  those  inter- 
ested in  the  sale  to  have  frankly  and  fairly  stated  that  the 
agreement  under  consideration  did  not  relate  to  the  westerly 
wall  of  the  building  adjoining  on  the  east,  but  to  the  easterly 
wall  of  the  building  adjoining  on  the  west,  and  the  true  char- 
acter of  the  agreement  should  also  have  been  stated ;  thus  it 
would  have  appeared  that  it  was  a  burden  and  charge  instead 
of  a  right,  privilege  and  easement.  (Code  Civ.  Pro.  §  1678 ; 
Thomas  on  Mort.  660,  §  1010 ;  Veeder  v.  Fonda,  3  Paige,  94 ; 
Crane  v.  Lawrence,  7  Wkly.  Dig.  517.)  But  assuming  those 
representing  the  mortgagee  to  have  acted  in  entire  good  faith 
in  not  declaring  the  true  status  at  the  time  of  sale,  the  court 
will  relieve  the  purchaser.  {Riggs  v.  Pursell,66  N.  Y.  199; 
Seaman  v.  Hicks,  8  Paige,  655;  Dunn  v.  Herbs,  56  Hun, 
457.) 
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O'Bkien,  J.  The  plaintiff  made  an  application  to  the 
court  in  this  action  to  compel  the  pnrchaser  of  premises  sold 
at  public  sale  under  a  judgment  of  foreclosure  to  accept  the 
referee's  deed  and  complete  his  purchase.  No  objection  is 
made  to  the  foreclosure  proceedings.  They  were  in  all  respects 
regular  and  the  judgment  valid.  In  pursuance  of  the  judg- 
ment, the  premises  were  sold  by  the  referee  at  public  auction 
after  due  publication  of  the  notice  of  sale.  The  purchaser 
admits  that  some  days  before  the  sale  he  read  the  notice,  and 
it  appears,  without  contradiction  in  the  moving  papers,  that 
the  notice  and  terms  of  sale  were  distinctiv  read  at  the  sale. 
The  purchaser,  who  now  refuses  to  accept  the  deed,  signed 
the  usual  memorandum  stating  that  he  had  purchased  the 
premises  described  in  the  annexed  printed  "  advertisement  of 
sale,"  and'  agreed  to  comply  with  the  terms  and  conditions 
and  to  complete  the  purchase  on  the  16th  of  March,  1898. 
The  time  was  extended  at  his  request  until  the  14th  of  April 
following.  On  that  day  the  referee  tendered  to  him  a  deed 
duly  executed  in  pursuance  of  the  judgment  and  in  conformity, 
with  the  tenns  of  sale,  and  requested  payment  of  the  balance 
of  the  purchase  money  with  interest.  The  purchaser  declined 
to  receive  the  deed  or  complete  the  purchase,  on  the  ground 
that  there  was  a  material  clerical  error  in  the  description  of 
the  premises.  The  nature  of  that  error  will  appear  hereafter. 
No  other  excuse  was  then  made  by  the  purchaser  for  refusing 
to  comply  with  the  terms  of  the  sale. 

Subsequently  the  attorneys  for  the  plaintiff  in  the  judg- 
ment instituted  these  proceedings  to  compel  the  purchaser  to 
accept  the  deed  and  to  complete  his  purchase.  The  only 
answer  to  this  application  that  the  purchaser  makes  is  that  by 
a  written  agreement  of  record  between  a  prior  owner  of  the 
premises  and  the  owner  of  the  adjoining  house  and  lot,  a 
charge  or  burden  was  imposed  upon  the  premises  which  is  in 
the  nature  of  an  incumbrance,  and  in  so  far  as  that  instrument 
affects  the  title  to  the  property  the  referee's  deed  will  not  con- 
vey an  absolute  title  in  fee. 

It  appears  that  the  premises  are  correctly  described  by  metes 
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and  bounds  in  tlie  notice  of  sale.  The  sale  was  made  subject 
to  the  agreement  made  between  the  prior  owner  and  the  other 
party  to  the  instrument,  giving  the  date  thereof  and  the  time 
and  place  of  record  in  the  notice  of  sale.  The  question, 
therefore,  is  not  whether  this  instrument  imposes  a  charge  or 
burden  upon  the  premises,  but  whether  the  purchaser  was 
tendered  a  deed  which  conveyed  to  him  the  title  which  he 
purcliased. 

When  mortgaged  premises  are  described  in  the  notice  of 
sale,  and  are  actually  sold  subject  to  an  outstanding  incum- 
brance, which  is  referred  to  in  the  notice  and  at  tlie  sale, 
the  purchaser  is  chargeable  with  knowledge  of  the  contents 
thereof.     He  is  supposed  in  law  to  have  read  the  instrument 
and  to  have  made  his  bid  and  signed  the  conditions  of  sale 
with  a  view  to  its  provisions,  and  he  is  also  chargeable  with 
knowledge   of   what   was   apparent   and   obvious   upon    the 
premises.     {Riggs  v.    PurseU^  66  N.   Y.   193.)     The  agree- 
ment or  instrument  which  affects  the  title  to  the  premises  in 
question  provided  that  the  owner  of  the  house  and  lot  should 
have  the  right  to  insert  in  the  easterly  wall  of  the  adjoining 
house  already  built,  the  floor  and  roof  timbers  to  tlie  depth  of 
four  inches  inward  from  the  easterly  face  of  said  wall,  and 
also  to  make  such  necessary  additions  to  such  wall  for  flue  or 
fire  places  as  should  be  necessary  or  convenient.     In  considera- 
tion of  this  privilege  the  owner  of  the  premises  in  question, 
his  successors  and  assigns,  became   bound  not  to  erect  any 
building  on  their  lands  which  should  extend  tnore  than  forty- 
five  feet  in  distance  southwardly  from   the  building  line  of 
Sixty-fifth   street,  and  that   any  back   building  or  extension 
should  be  at  least  eight  feet  distant  easterly  from  the  easterly 
face  of  the  wall  of  the  adjoining  house.     The  covenants  in 
this  agreement  undoubtedly  ran  with  the  land  and  imposed 
restrictions  upon  its  use.     But  since  the  instrument  was  dis- 
tinctly referred  to  in  the  notice  of  sale,  and  at  the  sale,  the 
plaintiff  made  his  bid  and  signed  the  terms  of  sale  subject  to 
all  of  its  provisions.     He  is  presumed  to  have  read  the  instru- 
ment and  to  have  become  informed  with  respect  to  its  con- 
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tents,  and  thereby  he  was  chargeable  with  notice  of  its  effect 
upon  the  title  to  the  premises.  Moreover,  it  is  undisputed 
that  before  the  date  of  sale  the  purchaser  went  upon  the 
premises  and  inspected  them.  The  vacant  space  of  eight  feet 
which  the  instrument  provided  for  was  perfectly  apparent  and 
obvious  to  every  one.  Therefore,  the  purchaser  having  made 
his  bid  with  full  knowledge  of  the  situation,  and  also  with 
knowledge  of  the  contents  of  the  instrument  referred  to  in  the 
notice,  he  cannot  now  refuse  to  perform  his  contract  by  reason 
of  the  existence  of  any  charge  imposed  upon  the  land  by  the 
instrument.  {Heed  v.  Gannon^  50  N.  Y.  345  ;  Jones  on  Mort- 
gages, sec.  593 ;  Gilbert  v.  Petder^  38  X.  Y.  165 ;  King  v.  Bar- 
deau,  6  John.  Ch.  38 ;  (7.  V,  Bank  v.  Delaiio,  48  N.  Y.  326.) 

Wlien  a  purchaser  has  knowledge  of  any  fact  sufficient  to 
put  him  on  inquiry  as  to  the  existence  of  some  right  or  title  in 
conflict  with  that  which  he  is  about  to  purchase,  he  is  presumed 
either  to  have  made  the  inquiry  and  ascertained  the  extent  of 
Buch  prior  right,  or  to  have  been  guilty  of  a  degree  of  negli- 
gence fatal  to  his  plea  of  ignorance.  (  Williaiason  v.  Brown^ 
15  X.  Y.  362.) 

The  purchaser  in  iiis  affidavit,  in  opposition  to  this  proceed- 
ing, does  not  even  allege  that  he  was  ignorftnt  of  the  contents 
of  the  instrument  referred  to,  or  the  actual,  visible  situation 
of  the  premises.  There  is  really  but  one  ground  upon  which 
he  relies  to  resist  this  application  for  specific  performance,  and 
that  is  that  the  published  notice  of  sale,  while  it  correctly 
descril)ed  the  parties  to  the  instrument,  its  date  and  place  of 
record,  referred  to  the  "  rights,  privileges  and  easements  of 
said  party  of  the  first  part  in  the  westerly  wall  of  the  building 
adjoining  said  premises,  derived  through "  said  instrument. 
The  agreement  did  not  relate  to  the  westerly  wall  of  the 
adjoining  building,  but  to  the  easterly  wall.  It  referred  to 
the  westerly  wall  of  the  building  in  question,  and  to  the 
easterly  wall  of  the  adjoining  building.  But  on  reading  the 
agreement  no  one  could  be  misled  by  this  error  of  the  printer 
or  of  the  scrivener.  The  instrument  is  perfectly  plain,  and 
since  the  purchaser  actually  visited  and  inspected  the  premises 
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before  his  bid,  the  use  of  the  word  "  westerly "  instead  of 
"  easterly  "  in  the  notice  describing  the  wall  is  quite  immaterial. 
Such  an  objection  is  entirely  without  substance,  and  altogether 
too  frivolous  to  justify  a  refusal  to  perform  the  contract.  It 
seems  to  me  that  upon  this  application  the  purchaser  presented 
no  substantial  or  reasonable  excuse,  based  either  upon  law  or 
facts,  which  justified  the  court  in  relieving  him  from  the  per- 
formance of  his  contract.  The  property  was  advertised  and 
offered  for  sale  expressly  subject  to  every  burden  and  restric- 
tion imposed  by  the  terms  of  a  recorded  instrument  clearly 
described  in  the  notice  of  sale  which  was  publicly  read  at 
the  sale  before  any  bid  was  made.  As  already  stated,  tlie  pur- 
chaser does  not  now  allege  that  he  was  ignorant  of  the  extent 
or  scope  of  the  restrictions  or  advantages  created  thereby,  and 
whether  he  was  or  not,  the  law  charges  him  with  such 
knowledge.  He  inspected  the  premises  and  looked  for  him- 
self, and  thus  acquired  actual  knowledge  of  the  t^pue  situation. 
The  owner  of  the  house  and  lot  offered  for  sale  was  restricted 
from  covering  the  whole  lot  with  a  building,  and  was  required 
after  using  the  adjoining  wall  to  leave  an  open  space  for  light 
in  the  rear  eight  feet  wide,  beginning  at  a  point  forty-five 
feet  from  the  street  line.  It  could  not  be  very  material 
whether  this  restriction  applied  to  the  east  or  the  west  side  of 
the  lot,  but  if  it  was  then  the  purchaser  was  clearly  informed 
just  where  it  was  by  the  description  in  the  notice  of  sale,  by 
the  terms  of  the  instrument  therein  referred  to,  and  to  which 
the  title  sold  was  made  subject,  and  finally  by  his  own  exami- 
nation of  the  premises.  He  saw  the  open  space  which  the 
instrument  provided  for,  and  having  seen  it  with  a  view  of 
bidding  at  the  sale,  cannot  now  claim,  and  does  not  claim^ 
that  he  did  not  know  whether  it  was  on  the  east  or  the  west 
side  of  the  adjoining  house,  if  that  was  of  any  consequence. 
The  owner  of  the  judgment  under  which  real  property  is  sold 
is  entitled  to  know  when  the  judgment  has  been  executed, 
and  whether  the  bidder  is  a  real  purchaser  in  good  faith,  or 
merely  speculating  on  future  contingencies,  ready  to  perform 
if  the  bargain   turns  out  to  be  a  good  one,  or  the  property 
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advances  in  value,  but  equally  ready  to  refuse  performance  in 
case  of  a  decline. 

It  is  difficult  to  see  how  any  mortgagee  who  sells  property 
under  a  judgment  of  foreclosure,  subject  to  some  outstanding 
incumbrance,  can  ever  know  with  any  certainty  whether  he 
has  made  a  sale  or  not  if  the  bidder,  after  signing  his  contract 
of  purchase  with  full  knowledge  of  the  circumstances,  can  be 
permitted  by  the  courts  to  refuse  performance  for  reasons  so 
devoid  of  substance  and  so  apparently  frivolous  in  character. 

The  order  appealed  from  should  be  reversed  and  the  appU- 
cation  granted,  with  costs  to  the  plaintiff  in  all  the  courts. 

All  concur,  except  Bartlett  and  Haioht,  J  J.,  dissenting, 
and  Martin,  J.,  absent. 

Order  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  Jame<4  Eck- 
erson et  a1.,  Respondents,  v.  Charles  H.  Zundel  et  al.,  as 
Assessors  of  the  Town  of  Haverstraw,  Appellants. 

1.  Tax  —  Reduction  OF  Assessment — Former  Adjudication.  The 
doctrine  of  People  ex  rel.  Warren  v.  Cartel'  {119  N.  Y.  557)  as  to  the  con- 
clusiveness, upon  the  succeeding  assessment,  of  adjudications  fixing  the 
value  of  the  assessed  property  and  reducing  accordingly  the  assessments 
thereon  for  each  of  the  two  preceding  years,  in  proceedings  under  the  act 
of  1880  (Chap.  269),  does  not  apply  to  a  proceeding  in  which  a  majority 
of  the  assessors  proceeded  against  were  not  parties  to  the  former  proceed- 
ings, and  there  had  been  changes  affecting  the  assessable  values  of  the 
property  of  the  town. 

2.  Adjudication  not  Binding  on  Town.  Assessors  are  independent 
public  officers,  for  whose  acts  the  town  is  not  responsible,  and  the  claim 
that  an  adjudication  in  statutory  proceedings  against  them  for  the  reduc- 
tion of  an  assessment  is  binding  upon  the  town  and  therefore  conclusive 
in  proceedings  to  reduce  a  subsequent  assessment  is  not  tenable. 

3.  Adjudication  against  Assessous  not  Binding  on  Successors. 
The  assessment  for  each  year  is  a  distinct  proceeding,  and  a  judgment 
against  one  set  of  assessors  ought  not  to  be  held  to  control  the  action  of 
other  assessors  who  are  subsequently  elected. 

4.  Facts  under  which  Adjudications  Reducing  Assessments  Are 
not  Conclusive  upon  Following  Assessment.  The  facts  that  a 
majority  of  the  assessors  proceeded  against  by  certiorari  under  the  act 
of  1880  (Chap.  269)  for  the  reduction  of  an  assessment  were  not  parties 
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to  former  proceedings  against  their  predecessors  in  office,  in  which 
reductions  of  the  assessments  for  the  two  preceding  years  were  obtained 
and  the  value  of  the  property  fixed;  that  changes  in  the  situation  of  the 
property  of  the  town  had  occurred,  and  that  the  assessment  of  the  relators* 
property  had  been  reduced,  disclose  a  situation  where  the  former  adjudi- 
cations were  in  no  way  binding  upon  the  assessors  in  making  the  assess- 
ment for  the  year  in  question. 
People  ex  rel.  Eckenon  v.  Zundel,  32  App.  Div.  638,  reversed. 

(Argued  November  22,  1808;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  July  7,  1898,  affirming  a  judgment  of  the 
Special  Term  entered  upon  the  confirmation  of  the  report  of 
a  referee. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

Irving  Brown  for  appellants.  The  doctrine  of  res  adju- 
dicata  does  not  apply  to  this  case.  {People  ex  rel.  v.  Carter ^ 
119  N.  Y.  557 ;  PeopU  v.  F(ywler,  55  N.  Y.  254.) 

Ralph  E,  Prime  for  respondents.  The  proportionate 
assessable  value  of  the  property  of  relators  was  determined  in 
the  cases  of  1886  and  1887,  and  the  subject  became  res  adju- 
dicata  between  relators  and  the  assessors  of  the  town  of 
Haverstraw,  and  all  interests  they  represented.  {People  ex 
rel.  V.  Carter^  119  N.  Y.  557 ;  City  of  New  Orleans  v.  C. 
Bank,  167  U.  S.  371.)  The  judgment  of  a  court  of  compe- 
tent jurisdiction  binds  not  only  parties  but  their  privies. 
{Moore  v.  N.  Y,  El  R.  R.  Co.,  126  N.  Y.  671  ;  Leavitt  v. 

Wohott,  95  N.  Y.  219  ;  Smith  v.  Smith,  79  N.  Y.  634 ;  Cle- 
mens  v.  Clemens,  37  N.  Y.  72 ;  Meagley  v.  Bingharntcm,  36 
Hun,  172 ;  Goddard  v.  Bensofi,  15  Abb.  Pr.  191,  193 ;  1 
Greenl.  on  Ev.  §§  189,  533 ;  Bigelow  on  Estop.  [5th  ed.]  347; 
People  ex  rel.  v.  Bd.  Suprs..  12  How.  Pr.  50 ;    Verplanck  v. 

Van  Buren,  76  N.  Y.  256.)  The  judgments  being  against  the 
assessors  as  public  officers,  their  successors  were  bound  by  the 
judgment  as  parties.     {City  of  New  Orleans  v.  C.  Bank,  167 
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U.  S.  371 ;  Goodenow  v.  Litchfield,  59  Iowa,  226.)  The  judg- 
ments were  in  rein,  and  conclude  the  whole  world.  {Toivn- 
send  V.  Van  Biiskirk,  22  App.  Div.  441.)  The  subject-mat- 
ter of  the  cases  of  1886  and  1887  and  1888  was  always  the 
same,  and  that  subject-matter  was  the  proportionate  value  of 
relators'  land  compared  with  other  assessments.  {People  ex 
Tel.  V.  Carter,  119  K.  Y.  557;  People  ex  rel.  v.  Christie,  115 
N.  Y.  644.)  The  question  tried  was  a  question  of  fact,  and 
the  finding  having  been  unanimously  affirmed  it  is  beyond  the 
power  of  the  Court  of  Appeals  to  review  the  question.  (Const. 
N.  Y.  art.  6,  §  9  ;  People  ex  rel,  v.  Barker,  152  N.  Y.  417.)- 

Martin,  J.  In  1888  this  proceeding  was  commenced  by 
certiorari  to  review  the  assessment  for  that  year  of  a  piece  of 
the  relators'  real  property,  which  contained  about  twenty- 
eight  acres  of  land  situated  in  the  town  of  Haverstraw,  N. 
Y.  It  was  instituted  under  the  provisions  of  chapter  269  of 
the  Laws  of  1880.  The  appellants  were  the  assessors  of  the 
town  for  the  year  1888.  In  1886  and  1887  the  land  in  ques- 
tion was  assessed  by  the  appellants'  predecessors  in  office  at 
one  hundred  and  forty  thousand  dollars.  In  each  of  those 
years  the  relators  sued  out  a  writ  of  certiorari  to  review  the 
assessment,  and  it  was  adjudged  in  each  proceeding  that  it 
should  be  reduced  to  the  sum  of  $45,650. 

This  case  involves  the  assessment  for  the  year  1888  only. 
Upon  the  day  fixed  by  law  for  reviewing  assessments,  the 
relators  applied  to  the  assessors  for  a  reduction  of  their 
assessment  to  the  amount  established  as  tlie  value  of  the 
property  by  the  judgments  in  the  proceedings  for  the  years 
1886  and  1887.  This  application  was  based  wholly  upon  the 
claimed  effect  of  those  judgments,  the  relators  insisting  that 
they  were  binding  and  conclusive  upon  the  assessors  as  to  the 
amount  of  the  assessment  for  the  year  1888.  Tlie  appellants, 
however,  declined  to  make  the  reduction.  This  proceeding 
was  then  instituted,  and  subsequently  upon  the  writ  and  return 
the  court  appointed  a  referee  to  take  evidence  pertinent  to  the 
issues  and  to  report  such  testimony  with  his  findings  of  fact 


516  People  ex  rel.  Eckerson  v,  Zundel.  [Jan., 

Opinion  of  the  Court,  per  Martin,  J.  f^'ol.  157. 

and  conclusions  of  law.  Tlie  referee  took  proof  and  made 
and  filed  the  required  findings  and  conclusions.  The  judg- 
ments which  had  been  entered  in  the  former  proceedings  were 
received  in  evidence  over  the  objection  of  the  appellants.  The 
Special  Terra  held  that  the  former  judgments  were  binding 
and  conclusive  upon  the  assessors,  and  that  it  was  their  duty 
to  have  made  the  assessment  for  18S8  conform  to  those  judg- 
ments as  to  the  value  of  the  property  assessed.  To  that  conclu- 
sion and  to  the  reception  of  the  judgments  in  evidence,  the 
appellants  excepted.  The  court  overruled  the  appellants* 
exceptions  and  confirmed  tlie  findings  and  conclusions  of  the 
referee.  It  made  his  findings  and  conclusions  those  of  the 
court  to  the  same  effect  as  though  they  had  been  fully  set  forth 
in  separate  findings  by  it.  Thereupon  it  adjudged  that  the 
assessment  for  the  year  1888  was  unequal,  that  the  petitionee 
were  thereby  injured,  that  the  valuation  of  sixty-five  thousand 
dollars  should  be  reduced  to  $45,050,  awarded  costs  against 
the  appellants  personally,  and  ordered  the  assessment  to  be 
corrected  in  accordance  with  its  determination.  The  respond- 
ents rely  upon  the  case  of  People  ex  r^el.  Warren  v.  CarUr 
(119  N.  Y.  557)  to  defeat  this  appeal.  In  that  case  where,  in 
proceedings  to  reduce  an  assessment,  it  appeared  that  the 
assessments  for  the  two  preceding  years  had  been  made  at  the 
same  sum  and  in  similar  proceedings  there  had  been  a  deter- 
mination fixing  the  actual  value  of  the  property  assessed,  it  was 
held  that  in  the  absence  of  evidence  of  an  increase  of  value,  or 
of  some  cliange  affecting  its  assessable  value,  the  former  adju- 
dications were  binding  upon  the  parties  to  them  upon  a  review 
of  their  assessment  for  the  third  year.  The  doctrine  of  that 
case  is  not  applicable  to  this.  There  the  parties  were  the  same. 
The  assessors  were  the  same  persons  who  made  the  preceding 
assessments,  and  it  was  under  those  circumstances  that  it  was 
held  that  upon  a  review  of  the  assessment  for  the  third  year  the 
prior  adjudications  were  binding  upon  them  unless  there  had 
been  some  change.  But  in  the  case  at  bar,  of  the  three  per- 
sons who  were  assessors  in  1888  but  one  was  an  assessor  in 
either  1886  or  1887,  and  he  did  not  verify  the  roll.     So  that 
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two  of  the  appellants  were  not  parties  to  the  former  proceed- 
ing at  all,  and  the  one  who  was  took  no  part  m  making  the 
assessment  in  question.  Moreover,  the  court  fonnd  that  in 
1888  the  amount  of  the  assessments  upon  the  real  estate  in  the 
town  was  increased  more  than  one  hundred  and  fifty  thousand 
dollars  over  those  of  the  two  preceding  years,  tliat  there  were 
numerous  changes  in  the  assessed  values  of  the  property 
therein,  that  the  relators'  assessment  was  seventy-five  thousand 
dollars  less  than  in  the  previous  years,  and  that  changes  had 
been  made  in  the  condition  of  the  property  in  the  town 
between  the  years  1887  and  1888.  Thus  the  distinction  between 
the  Wan*e7i  case  and  the  case  at  bar  is  manifest,  and  the 
former  docs  not  sustain  the  decision  in  this  case. 

This  leads  us  to  consider,  independently  of  that  case,  whether 
the  judgments  in  the  former  proceedings  were  binding  upon 
the  appellants.  We  think  the  facts  that  a  majority  of  the 
appellants  were  not  parties  to  the  former  proceedings,  that 
changes  in  the  situation  of  the  property  of  the  town  had 
occurred,  and  that  the  assessment  of  the  relators'  property 
had  been  reduced,  disclosed  a  situation  where  the  former  adju- 
dications were  in  no  way  binding  upon  the  appellants  in  mak- 
ing the  assessments  for  the  year  1888. 

By  statute  the  appellants  were  required  to  assess  all  the  real 
and  personal  property  liable  to  taxation  in  their  town  at  its  full 
and  true  value,  as  they  would  appraise  the  same  in  payment 
of  a  just  debt  due  from  a  solvent  debtor,  to  make  oath  that 
they  had  so  estimated  the  value  of  the  property  assessed,  and 
were  made  guilty  of  perjury  if  they  swore  falsely  as  to  the 
assessment  made  by  them.  (1  R.  S.  pt.  1,  ch.  13,  tit.  2,  §  1 7 ;  am. 
by  ch.  176,  Laws  1851;  Laws  1851,  ch.  176;  am.  ch.  57, 
Laws  1884,  and  ch.  210,  Laws  1885.)  They  were  bound  to 
assess  the  property  of  the  relators  at  its  full  and  true  value, 
and  to  verify  their  assessment.  There  was  imposed  upon  them 
the  duty  of  exercising  their  own  judgment  in  appraising  it, 
after  employing  all  the  tests  ordiftarily  adopted  for  that  pjjr- 
pose,  including  a  personal  survey  or  examination  of  the 
property.     When  they  had  exercised  their  judgment,  their 


518  People  ex  rel.  Eckerson  v.  Zundel.  [Jan., 


Opinion  of  the  Court,  per  Martin,  J.  [Vol.  157. 


detennination  was  subject  only  to  such  review  or  correction 
as  the  law  prescribes.  {People  ex  rel.  v.  Coleman^  107 
N.  Y.  641.) 

The  contention  of  the  respondents,  that  the  judgments  in  the 
proceedings  for  the  years  1886  and  1887,  wore  binding  upon 
the  town  of  Haverstraw,  and,  hence,  controlling  in  this  action, 
cannot  be  sustained.  Assessors  are  independent  public  officers 
whose  duties  are  prescribed  by  law.  (Mechem  on  Public 
Officers,  §  28.)  They  are  in  no  legal  sense  the  agents  or 
representatives  of  tlie  town,  and  the  town  is  not  responsible 
for  their  acts  or  omissions.  {Lorillard  v.  Town  of  Monroe^ 
11  N.  Y.  392.)  Thus  the  appellants  in  assessing  tlie  relators 
for  the  year  1888,  in  no  just  sense  acted  ^or  the  town  or  in 
any  way  bound  it.  What  they  did  was  to  discharge  the  pub- 
lic duties  imposed  upon  them  by  statute  for  which  the  town 
was  in  no  way  responsible.  Nor  was  the  town  liable  for  the 
acts  of  the  assessors  for  the  years  1886  and  1887.  Those  were 
independent  acts  of  the  persons  who  were  assessors  during 
those  years,  and  neither  their  acts  nor  any  adjudication  against 
them  as  such  assessors  were  binding  upon  the  town  or  the  persons 
succeeding  to  the  office.  There  was  no  privity  between  the 
persons  who  were  assessors  for  1886  and  1887,  and  those  who 
were  assessors  during  the  year  1888,  except  so  far  as  the  same 
persons  were  assessors  in  those  years. 

We  are  aware  of  no  principle  upon  which  it  can  be 
properly  held  that  assessors,  who  are  required  to  make  a  sworn 
appraisal  of  the  value  of  the  property  assessed,  are  concluded 
by  the  action  of  other  and  preceding  assessors,  or  by  any  judg- 
ment that  may  be  recovered  against  them  in  relation  to 
assessments  of  preceding  years.  The  assessment  for  each  year 
is  a  distinct  proceeding,  separate  from  other  assessments,  and 
a  judgment  against  one  set  of  assessors  ought  not  to  be  held 
to  control  the  action  of  other  assessors  who  are  subsequently 
elected.  In  People  ex  rel,  N,  E,  Dressed  Meat  Co,  v.  Roberts 
(155  N.  Y.  408,  413)  this  conrt  held  that  the  determination  of 
an  assessing  or  taxing  officer,  that  an  assessment  made  for  one 
year  should  be  canceled  for  the  reason  that  the  property  was 
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not  the  subject  of  taxation,  was  not  conclusive  upon  succeed- 
ing officers  against  assessments  made  for  subsequent  years.  In 
that  case,  in  discussing  the  functions  of  assessing  officers,  this 
court  said  :  "Officers  upon  whom  the  duty  of  making  assess- 
ments for  the  purpose  of  taxation  is  imposed  are  independent 
public  officers,  exercising  public  powers,  charged  with  special 
public  duties,  possessing  no  jurisdiction  as  agents  of  tlie  state^ 
and  for  whose  acts  the  state  is  not  liable.  Nor  is  the  state 
responsible  for  any  mistake  or  misfeasance  by  them  in  the  per- 
formance of  their  duty.  The  statute  imposes  on.  sucli  officers 
the  duty  to  perform  certain  distinct  and  definite  acts."  The 
principle  of  that  case  is  adverse  to  the  contention  of  the 
respondents,  and  seems  quite  decisive  of  the  question  under 
consideration. 

The  court  below  evidently  fell  into  error  when  it  held  that 
the  appellants  were  bound  by  the  decisions  in  the  proceedings 
to  review  the  assessments  for  the  preceding  years,  especially 
when  they  made  the  fact  that  they  did  not  blindly  follow 
those  judgments  in  determining  the  value  of  the  relators'  prop- 
erty the  ground  of  imputing  to  them  gross  negligence,  bad 
faith  or  malice  as  a  basis  for  costs  against  them  personally. 
Under  the  circumstances  of  this  case  the  former  judgments  did 
not  deprive  the  appellants  of  the  right  or  relieve  them  from 
the  duty  of  exercising  their  judgment  in  the  manner  pre- 
scribed by  statute.  Until  the  relators  in  a  proceeding  to 
review  the  action  of  the  appellants  have  established  an 
inequality  of  assessment,  they  are  not  entitled  to  the  relief 
sought.  Obviously,  the  finding  of  the  court  below,  that  the 
relators'  property  was  assessed  unequally  or  for  a  greater  sum 
than  its  value,  was  based  upon  the  sole  ground  that  the  assess- 
ment was  for  a  larger  amount  than  was  determined  by  the 
courts  to  have  been  its  value  in  tlie  years  1886  and  1887. 

We  are  of  the  opinion  that  under  the  proof  and  circum- 
stances of  this  case  the  courts  below  erred  in  holding  that  the 
judgments  entered  in  the  proceedings  to  review  the  assess- 
ments for  the  yeaj:s  1886  and  1887  were  binding  upon  the 
appellants  in  making  the  assessments  for  the  year  1888,  and 
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that  the  judgments  of  the  Appellate  Division  and  of  the 
Special  Terra  should  be  reversed,  the  report  of  the  referee  set 
aside  and  the  proceedings  remitted  to  the  Supreme  Court  for 
further  consideration. 

All  concur,  except  Gray,  J.,  absent. 

Judgments  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  Jambs 
J-  Flood,  Respondent,  v.  Asa  Bird  Gardiner,  District 
Attorney  of  New  York  County,  Appellant. 

Public  Service  —  Veterans  —  Subpcena  Server  in  District  Attor- 
ney's Office  —  Confidential  Position.  The  position  of  subpoena 
server  in  the  office  of  the  district  attorney  of  New  York  county  is 
a  strictly  confidential  position,  and  is  therefore  exempt  from  the  opera- 
tion of  the  act  (L.  1896,  ch.  821)  restricting  the  removal  of  veterans  from 
the  public  service. 

People  ex  rel.  Flood  v.  Gardiner,  33  App.  Div.  204.  reversed. 

(Argued  November  22,  1898;  decided  January  10,  1899.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  15,  1898,  reversing  an  order  of  the  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  requir- 
ing the  district  attorney  of  the  county  of  New  York  to  rein- 
state the  relator  as  a  subpoena  server  in  his  office,  and  granting 
the  writ. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Asa  Bird  Gardiner  and  Charles  K  Le  Barbier  for  appel- 
lant. The  relator  is  not  within  the  terms  of  the  law,  even  in 
a  proper  case,  to  entitle  him  to  a  mandamus.  No  demand, 
in  person  or  by  duly-served  communication,  has  ever  been 
made  by  the  relator  upon  the  district  attorney,  nor  has  the 
latter  been  informed  by  proper  proof  that  the  relator  ig"  a 
veteran.  (U.  S.  R.  S.  [2d  ed.]  §§  1426,  1427.)  It  is  not 
practicable  for  any  representative  of  the  district  attorney's 
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office  to  be  selected  by  examination,  as,  for  instance,  under 
the  Civil  Service  Law,  and  the  Veteran  Act  does  not  apply 
thereto.  Within  the  meaning  and  intention  of  the  Constitu- 
tion and  of  the  statute  competitive  examination  is  not  practi- 
cable for  positions  of  a  confidential  relation  to  the  appointing 
officer.  {Chittenden  v.  Wurgter^  152  N.  Y.  345.)  An  exam- 
ination of  the  Code  of  Criminal  Procedure,  or  any  law  relating 
to  the  office  of  the  district  attorney,  fails  to  disclose  any  such 
office  as  "  subpoena  server.''  (L.  1896,  ch.  772,  §  5 ;  Code 
Civ.  Pro.  §  835 ;  Code  Crim.  Pro.  §  614 ;  Const.  N.  Y.  art. 
10,  §  1 ;  People  ex  rel,  v.  Palmer^  152  N.  Y.  219 ;  Chitten- 
den v.  Wurste?*,  152  N.  Y.  358.)  The  district  attorney's  office 
is  not  a  public  department  or  a  department  of  public  works, 
but  a  state  office,  classified  by  the  Revised  Statutes  as  a  judi- 
cial one.  {People  ex  rel.  v.  Nicoll^  32  N.  Y.  Supp.  280; 
People  ex  rel.  v.  Fire  Comr%.^  73  N.  Y.  437 ;  Ex  parte 
Hennen^  13  Pet.  230 ;  People  ex  rel.  v.  Mayor^  etc.,  5 
Barb.  43 ;  Lalmheer  v.  Mayor^  etc.^  4  Sandf.  109  ;  Tor- 
ney  v.  Stiner^  32  N.  Y.  Supp.  277 ;  McDonald  v.  Mayor^ 
etc.,  33  linn,  667 ;  102  N.  Y.  728 ;  Whitmore  v.  Mayor,  etc., 
67  N.  Y.  21.)  To  entitle  the  relator  to  a  writ  of  mandamus 
he  must  show  that  right  to  the  office  is  clear  and  distinct. 
{People  ex  rel.  v.  Village  of  Cohocton,  17  Misc.  Rep.  652.) 
The  district  attorney  of  the  county  being  a  constitutional 
officer,  the  powers  and  duties  pertaining  to  his  office  at  the 
time  of  the  adoption  of  the  Constitution  cannot  be  curtailed, 
limited  or  infringed  upon  by  an  act  of  the  legislature.  {Peo- 
ple ex  rel.  v.  Bd.  Suprs.,  134  N.  Y.  1.) 

Jainefi  C.  Cropsey  and  Charles  J.  Patterson  for  respond- 
ent. Unless  the  position  held  by  the  respondent  was  strictly 
confidential  he  is  entitled  to  be  reinstated.  (L.  1896,  ch.  821 ; 
L.  1892,  ch.  577.)  The  position  which  the  respondent  held 
was  not  a  strictly  confidential  one  to  the  appellant.  (Code 
Crim.  Pro.  §§  609,  610;  People  ex  rel.  v.  Sutton,  88  Ilun, 
173  ;  People  ex  rel.  v.  C  Brien,  9  App.  Div.  428  ;  People  ex 
rd.  V.  Palmer,  152  N.  Y.  217 ;  Chittenden  v.  Wurster,  152 
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N.  Y.  345;  reoj)le  ex  rel  v.  Tohey,  153  N.  Y.  381.)  The 
action  of  the  civil  service  commission  is  not  binding  upon  the 
court.  {People  ex  rel,  v.  Palmer^  9  App.  Div.  58 ;  People 
ex  rel.  v.  Tohey,  153  K  Y.  381.) 

Parker,  Ch.  J.  We  approve  of  the  decision  made  at 
Special  Term,  and  tlie  reasons  assigned  by  Mr.  Justice  Kelt 
LOGO  in  support  of  it,  and  should  not  feel  called  upon  to  add 
a  word  but  for  the  statement  of  facts  at  the  Appellate  Divifr. 
ion,  which  leaves  out  so  much  that  is  material  that  it  does  not 
seem  to  us  to  present  the  situation  as  it  really  is. 

The  legal  question  involved  is,  was  the  relator's  position  in 
the  district  attorney's  office  a  strictly  confidential  one,  as  that 
term  is  used  in  the  so-called  Veteran  Act  ?  If  it  was,  then 
the  Special  Term  correctly  disposed  of  the  controversy; 
otherwise  the  Appellate  Division  did,  for  the  relator  was  an 
honorably  discharged  sailor  and  entitled  to  be  continued  in  the 
public  employment  in  a  subordinate  position,  unless  that  par- 
ticular position  belongs  to  the  class  covered  by  one  of  the 
exceptions  to  the  "  Veteran  Act,"  viz.,  "  a  position  strictly 
confidential." 

The  district  attorney  of  the  city  and  county  of  New  York 
has  a  number  of  assistants  who  occupy  positions  created  by 
statute,  and  whose  salaries  are  fixed  by  law,  but  in  addition  to 
that  he  is  obliged  to  avail  himself  of  extra  help,  such  as  clerks 
and  stenographers,  and  so-called  subpoena  servers,  and  others 
who  serve  in  various  capacities.  The  creation  of  such  offices 
and  the  designation  of  incumbents  to  fill  them  have  always 
been  entirely  discretionary  with  the  district  attorney,  and 
have  not  been  made  subject  to  tlie  state  civil  service  rules  nor 
to  the  rules  and  regulations  of  any  of  the  departments  of  the 
government  of  the  city  and  county  of  New  York,  and  the 
same  is  true  as  to  that  particular  office  in  all  of  the  other 
counties  of  the  state.  The  expense  of  conducting  the  district 
attorney's  office  in  the  city  and  county  of  New  York  is  made 
a  county  charge,  but  as  a  matter  of  convenience,  and  in  antici- 
pation of  county  charges  payable  by  the  municipality,  appro- 
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priations  are  annually  made  by  the  beard  of  estimate  and 
apportionment  to  meet  all  necessary  expenses.  Regardless  of 
such  appropriations,  however,  the  district  attorney  has  always 
been,  and  still  is,  required  to  make  appointments  and  avail 
himself  of  the  services  of  individuals,  whose  expenses  are  to 
be  met  by  the  county,  the  question  of  the  capacity  of  the 
persons  to  be  employed  and  the  compensation  to  be  paid  rest- 
ing in  his  discretion. 

By  section  614  of  the  Code  of  Criminal  Procedure  it  is 
provided  that  a  peace  officer  must  serve  any  subpcBna  deliv- 
ered to  him,  or  the  subpoena  may  be  served  by  any  other  per- 
son. The  duty  of  serving  subpoenas  is  not  by  this  section 
exclusively  imposed  upon  the  district  attorney,  who  may  require 
the  work  to  be  performed  by  peace  officers,  but  he  is  author- 
ized to  designate  other  persons  to  perform  that  duty,  and  the 
reason  for  such  authorization  will  quite  satisfactorily  appear 
when  we  state  some  of  the  duties  that  are  necessarily  per- 
formed by  persons  so  designated.  In  pursuance  of  the  author- 
ity conferred  by  this  section  of  the  Code,  the  district  attorney 
of  the  city  and  county  of  New  York  has  designated  a  number 
of  persons  from  time  to  time,  as  the  exigencies  of  public  busi- 
ness have  seemed  to  require,  to  serve  subpoenas  and  perform  a 
variety  of  other  important  duties,  to  sodie  of  which  reference 
will  be  made.  For  convenience  the  persons  so  appointed  have 
been  called  subpoena  servers,  and  we  shall  hereafter  speak  of 
them  as  such,  although  there  is  no  statutory  office  of  that  char- 
acter. It  is  a  designation  of  a  class  of  persons  in  the  district 
attorney's  office,  who  are  engaged  in  serving  subpoenas,  as  well 
as  in  other  work. 

The  relator  while  in  the  employment  of  the  district  attorney 
was  a  subpoena  server.  The  subpoena  servers  spend  the  greater 
part  of  their  time  in  the  district  attorney's  office,  where  they 
must  be  ready  to  perform  emergent  services,  which  daily  and 
hourly  arise.  They  are  constantly  thrown  in  contact  with  the 
district  attorney's  assistants  in  their  private  offices,  while  such 
assistants  are  engaged  in  private  examination  of  witnesses, 
whose  mere  presence,  should  it  be  known  to  a  defendant  or  his 
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counsel,  might  seriously  prejudice  the  prosecution.  The  sub- 
poena servers  are  frequently,  of  necessity,  in  the  rooms  of  such 
assistants  while  examinations  are  being  conducted,  and  are  thus 
made  aware  of  everything  that  occurs  in  the  office.  In  the 
discharge  of  the  duties  of  the  office  by  the  district  attor- 
ney and  his  numerous  assistants  it  is  often  necessary  to 
make  subpoena  servers  acquainted  with  the  facts  of  the  con- 
templated indictment  of  persons  not  in  custody,  and  they  are 
intrusted  with  processes  to  bring  before  the  grand  jury  wit- 
nesses against  persons  not  in  custody,  which  processes  recite 
the  name  of  the  accused  part}',  and  thus  it  is  important  that 
tlie  district  attorney  should  be  at  all  times  able  to  give  to  these 
officers  his  implicit  confidence,  and  to  trust  in  their  integrity 
and  discretion.  Otherwise,  by  connivance  or  collusion  with 
interested  defendants,  prosecutors  and  witnesses  for  the  peo- 
ple might  be  kept  out  of  the  way  of  him  who  would  serve  the 
processes  upon  them.  Oftentimes,  in  order  to  secure  the  pres- 
ence of  delinquents,  it  becomes  necessary  to  acquaint  the  sub- 
poena servers  with  the  general  facts  of  the  case. 

Frequently  tlie  subpoena  servers  are  intrusted  with  the 
custody  of  papers  containing  confidential  statements  of  facts 
and  information,  the  disclosure  of  any  part  of  which  might 
frustrate  the  district  attorney  in  the  discharge  of  important 
public  duties.  These  officers  are  also  required  to  serve 
notices  on  sureties  for  accused  parties  out  on  bail,  on  sureties 
under  recognizance  and  counsel  for  defendants,  and  frequently 
after  a  defendant  has  been  convicted  or  has  pleaded  guilty,  if 
the  court  suggests  a  desire  for  information  touching  the  pre- 
vious history  of  the  defendant,  with  a  view  to  determine  the 
measure  of  punishment,  witnesses  are  summoned  and  an 
investigation  undertaken  to  acquire  the  desired  information, 
and  such  service  is  almost  invariably  rendered  by  the  subpoena 
server. 

These  facts  are  undisputed,  although  the  affidavit  of  the 
pelator  states  some  other  facts. 

It  would  be  indeed  unfortunate  for  the  public  service  if  the 
district  attorney's  office  of  Xew  York  county,  or  of  any  of  the 


1899.]  People  ex  rel.  Flood  v,  Gardiner.  525 


N.  Y.  Rep.]      OpinioD  of  the  Court,  per  Parkrr,  Ch.  J. 

counties  in  this  state,  should  be  obliged  to  have  continued  in 
its  service  a  person  having  to  discharge  duties  of  the  character 
set  forth  in  the  affidavits  presented  by  the  appellant.  Those 
affidavits  are  in  no  wise  contradicted.  They  are  made  by  the 
district  attorney  and  by  Mr.  Henry  W.  Unger,  assistant  district 
attorney,  who  has  successively  filled  the  offices  of  bail  clerk, 
pardon  clerk,  secretary  to  the  district  attorney,  chief  clerk  and 
deputy  assistant  district  attorney  before  his  promotion  to  his 
present  position,  and  who  has  had,  therefore,  opportunity  to 
thoroughly  undei'stand  and  fully  appreciate  the  importance  of 
the  retention  of  employees  in  that  particular  service  who  can 
be  implicitly  trusted  under  any  and  all  circumstances.  If 
there  was  any  mistake  about  the  statements  contained  in  these 
affidavits,  the  relator  had  opportunity  to  p^-ocure  the  affidavits 
of  others  who  in  times  past  have  been  connected  with  the  dis- 
trict attorney's  office  in  one  capacity  or  another,  but  he  did 
not  do  it ;  he  left  the  affidavits  unchallenged,  and  we  must 
assume  that  they  are  not  only  true,  but  that  they  do  not  at 
all  exaggerate  the  importance  of  maintaining  absolute  free- 
dom in  the  district  attorney  to  employ  and  discharge  at  will 
men  upon  whom  are  imposed  such  important  duties. 

It  is  true  that  the  relator  in  his  petition  undertakes  to 
describe  the  duties  that  he  personally  had  to  perform,  and  he 
says  that  he  never  received  any  communication  whatsover 
from  the  district  attorney  of  New  York  from  the  date  of  his 
appointment  to  the  date  of  his  discharge,  and  was  never 
directed  by  that  officer  to  do  or  perform  any  act  whatsoever, 
and  that  the  district  attorney  had  never  spoken  to  him  except 
on  the  day  of  his  appointment.  His  duties  he  described  as 
follows :  "  I  was  occasionally  called  upon  by  one  of  the  assist- 
ant district  attorneys  of  said  county  to  explain  why  I  had  been 
unable  to  find  a  certain  witness  whom  he  wished  to  subpcena, 
and  also  occasionally  sent  by  one  of  the  assistant  district  attor- 
neys to  do  some  errand  for  him,  to  carry  his  coat  or^  bag,  or 
some  other  package,  for  him  to  different  places,  or  some  like 
act."  This  is,  doubtless,  a  true  statement  of  what  he  did,  and 
we  must  assume  that  it  is  what  he  had  to  do.     But  it  in  no  wise 
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contradicts  the  assertion  of  tlie  affidavits  made  later,  to  which 
he  had  opportunity  to  reply,  that  the  duties  he  performed 
were  not  all  that  were  required  of  persons  whom,  for  con- 
venience, they  term  subpoena  servers.  It  indicates  merely 
that  the  work  that  the  relator  did  in  fact  do  was  about  all 
that  the  then  incumbent  of  the  district  attorney's  office  thought 
he  should  be  called  upon  to  perform.  But  because  he  could 
not  discharge  the  general  duties  of  the  position  of  subpoena 
server,  so-called,  or  because  he  was  not  deemed  worthy  to  dis- 
charge them,  does  not  at  all  affect  their  confidential  character. 
The  learned  justice  at  Special  Term,  in  discussing  thisque^ 
tion,  said  :  "  It  seems  that  the  duties  of  a  subpoena  server  are 
determined  by  the  district  attorney.  The  services  of  the  sub- 
poena server  may  be  dispensed  with  altogether,  or  the  num- 
bers may  be  increased  or  diminished  as  the  needs  of  the 
district  attorney's  office  may  require.  His  duties  are  nowhere 
defined.  That  he  comes  in  close  contact  with  the  secretly- 
working  machinery  of  the  public  prosecutor  is  apparent; 
indeed,  he  in  practice  has  cliarge  of  an  important  part  of  this 
machinery,  and,  while  his  duties  may  in  a  measure  be  minis- 
terial, he  becomes  possessed  of  many  important  secrets,  to 
divulge  which  might  easily  cripple  the  best  efforts  of  his 
superior.  It  is  clear  to  one  who  understands  the  duties  of  a 
district  attorney,  the  methods  necessary  to  adopt  to  success- 
fully prosecute  criminals,  that  the  relation  of  the  highest  con- 
fidence must  exist  and  be  preserved  on  the  part  of  the  prose- 
cuting officer  towards  every  subordinate  who  can  or  may, 
under  any  circumstances,  be  possessed  of  office  secrets,  or 
operate  any  part  of  the  secret  machinery  of  the  office.  Any 
weakening  of  this  confidence,  whether  it  arises  through  actual 
cause  or  suspicion  of  matters  unprovable,  at  once  affects  the 
efficiency  of  the  service.  There  is  no  cure  for  this  but 
removal.  ,  To  tie  the  hands  of  the  district  attorney  would 
make  it  impossible  for  him  to  preserve  between  himself  and 
his  subordinates  that  essential  element  —  absolute  confidence. 
I  think  the  position  to  which  the  relator  asks  to  be  restored  is 
properly  classified  wlien  placed  within  the  exception  men- 
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tioned  in  the  so-called  *  Veteran  Act,'  and  the  writ  should  be 
denied." 

These  reasons,  and  the  decisions  of  this  court  in  People  ex 
rel,  Cruminey  v.  Palmer  (152  N.  Y.  217)  and  in  Chittenden 
Y.Wurster  (152  N.  Y.  345),  fully  support,  as  we  think,  the 
decision  of  the  Special  Tenn. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs. 

Haight,  J.  (dissenting).  An  able  and  ingenious  argument 
has  been  presented  to  show  that  a  subpoena  server  occupies  a 
strictly  conjidential  relation  to  the  district  attorney.  It  fails, 
however,  to  convince  me  that  such  a  relation  was  ever  intended 
by  the  legislature. 

It  is  true  that  this  controversy  arises  under  the  Veterans' 
Act  and  not  under  the  civil  service  statute.  But  if  the  position 
is  strictly  confidential  under  that  act  it  follows  that  it  must  be  so 
regarded  under  the  Civil  Service  Act.  Taking  this  case  as  a 
precedent,  wliat  position  is  there  in  the  civil  service  of  this 
state,  above  that  of  common  day  laborers,  in  which  an  equally 
forcible  and  plausible  argument  may  not  be  made  in  support 
of  the  claim  that  it  is  confidential  ?  Take  the  police  in  the 
cities  of  the  state,  secret  ordera  to  watch  suspected  places  and 
arrest  wrongdoers  are  of  daily  occurrence.  Must  policemen 
be  held  to  be  confidential  ?  The  bookkeepers  in  the  various 
departments  of  the  state  must,  of  necessity,  know  much  of 
the  transactions  of  the  office  and  of  the  secrets  contained  in 
its  files  and  documents.  The  comptroller  is  required  to  audit 
and  pass  upon  the  claims  presented  against  the  state.  He 
relies  upon  his  bookkeepers  for  the  details  in  the  items  of 
accounts  and  for  information  in  reference  to  the  merits  of  the 
claims.  Are  not  these  bookkeepers  also  confidential  ?  Wliere 
are  we  to  draw  the  line?  We  said  in  the  Chittenden  v.  Wur- 
ster  Case  (152  N.  Y.  345)  that  the  rule  laid  down  in  the 
Crummey  Case  (152  N.  Y.  217)  ought  not  to  be  extended, 
and  yet  it  is  now  proposed  not  only  to  extend  the  rule  in  that 
case,  but  to  cast  aside  all  previous  rules  and  restrictions  laid 


528 


People  v,  Dunn. 


[Jan., 


Statement  of  case. 


[Vol.  157. 


157    528 
160   896 

157    528 
fl62    862 

157    528 

169  nu 


157 
dl70  U98 


5281 


down  by  this  court,  and  throw  open  the  door  so  wide  as  to 
permit  a  great  majority  of  the  positions  in  the  civil  service  of 
the  state  to  be  held  to  be  confidential,  and,  consequently,  not 
subject  to  the  provisions  of  the  statute  requiring  appoint- 
ments to  be  made  to  office  so  far  as  practicable  upon  competi- 
tive examinations. 

It  does  appear  to  me  that  the  holding  that  a  subpoena 
server  is  a  strictly  confidential  employee  will  result  not  only  in 
virtually  nullifying  and  rendering  ineffective  the  statute,  but 
the  Constitution  as  well. 

Parker,  Ch.  J.,  reads  for  reversal ;  Gray,  O'Brien  and 
Vann,  JJ.,  concur.  Haioht,  J.,  reads  dissenting  opinion,  and 
Bartlett  and  Martin,  JJ.,  concur. 

Order  reversed,  etc. 


The  People  of  thh;  State  of  New  York,  Respondent,  v. 

Frank  Dunn,  Appellant. 

1.  Constitutional  Law  —  Special  Jury  Act.  The  act  of  the  legis- 
lature embodied  in  chapter  378  of  the  Laws  of  1896,  providing  for  a  special 
jury  in  criminal  actions  in  certain  cases,  is  a  valid  and  constitutional  exer- 
cise of  legislative  power. 

2.  Right  of  Trial  by  Jury.  The  act,  being  a  mere  regulation  of  the 
mode  of  securing  a  common-law  jury,  is  not  violative  of  the  right  of 
trial  by  jury  secured  by  the  Constitution  (Art.  1,  §2). 

3.  Due  Process  of  Law  —  Selection  op  Jurors  by  Special  Com- 
missioner. The  power  of  selection  of  jurors  from  the  general  list,  con- 
ferred upon  the  special  j  ury  commissioner,  does  not  delegate  to  him  any 
judicial  power  in  the  determination  of  the  qualifications  of  the  ultimate 
trial  jury,  and  does  not  deprive  a  defendant  of  the  "  due  process  of  law  " 
guaranteed  by  the  Constitution  (Art.  1,  §  6). 

4.  Discrimination  in  Classes  of  Jurors.  The  act  does  not  involve 
any  unequal  discrimination  against  defendants  in  criminal  cases,  in  respect 
to  the  classes  of  jurors  for  the  trial  of  civil  and  criminal  cases  respectively. 

5.  Deprivation  of  Privilege  of  Appeal.  The  act  is  not  vitiated  by 
the  fact  that  it  abrogates  the  privilege  of  an  appeal  from  the  rulings  of 
the  trial  judge  upon  challenges  to  the  special  jurors. 

6.  Not  a  Local  Bill.  The  fact  that  the  application  of  the  act  ia 
restricted  to  **each  county-of  the  state  having  a  population  of  five  hun- 
dred thousand  or  more"  does  not  render  it  a  local  bill,  within  the  meaning 
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of  the  constitutional  prohibition  (Art.  3,  §  18)  against  the  passage  of  any 
local  bill  as  to  selecting,  drawing,  summoning  or  impaneling  jurors. 
People  V.  Dunn,  31  App.  Div.  139,  affirmed. 

(Argued  November  22,  1808;  decided  January  10,  1899.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  tlie  first  judicial  depart- 
ment, entered  October  5,  1898,  granting  a  motion  for  a  special 
jury. 

The  defendant  was  charged  with  the  crime  of  murder  in 
the  first  degree  and,  upon  being  arraigned,  pleaded  not  guilty. 
Thereafter,  the  People  applied  for  a  special  jury  to  try  the 
issue,  under  the  provisions  of  chapter  378  of  the  Laws  of 
1896.  The  application  was  granted  by  the  Appellate  Division 
of  the  Supreme  Court,  in  the  first  department.  Leave  to 
appeal  to  this  court  was  then  granted,  upon  the  ground  that 
a  question  of  law  was  presented  which  ought  to  be  here 
reviewed,  and  the  following  question  was  certified,  to  wit : 
"  Is  the  act  of  the  legislature  embodied  in  chapter  378  of  the 
Laws  of  1896,  providing  for  a  special  jury  in  criminal  actions 
in  certain  cases,  a  valid  and  constitutional  exercise  of  legisla- 
tive power  ? " 

The  title  of  the  act  is  as  follows  :  "  An  act  providing  for  a 
special  jury  in  criminal  cases  in  each  county  of  the  state  hav- 
ing a  certain  population  and  for  the  mode  of  selecting  and 
procuring  such  special  juries ;  also  creating  a  special  jury  com- 
missioner for  each  of  such*  counties  and  regulating  and  pre- 
scribing his  duties." 

The  first  six  sections  of  the  act  provide  with  respect  to  the 
manner  of  appointment  of  special  jury  commissioners,  "  for 
each  county  of  the  state  having  a  population  of  500,000  or 
more;"  their  terms  of  ofticp,  compensation,  etc.,  and  that 
they  shall  be  furnished  by  the  commissioners  of  jurors  of  the 
counties  with  lists  of  persons  liable  to  serve  as  trial  jurors, 
from  which  to  select  special  jurors,  as  the  justices  of  the 
Appellate  Division  shall  direct,  etc.  Section  seven  prescribes 
the  qualifications  for  each  special  juror ;  namely,  he  must  be 
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"1.  A  male  citizen  of  the  United  States  of  at  least  ten 
jrears'  standing,  and  a  resident  of  the  county. 

"  2.  Not  less  than  thirty  nor  more  than  seventy  years  of 
age. 

"  3.  In  possession  of  his  natural  faculties,  and  not  infirm. 

"  4.  Free  from  all  legal  exceptions ;  of  good  character  ;  of 
approved  integrity ;  intelligent;  of  sound  judgment;  able  to 
read  and  write  the  English  language  understandingly  ;  and 
well  informed  ;  and  he  shall  have  an  adequate  knowledge  of 
the  duties  of  a  juror." 

Section  8  provides  that  the  commissioner  shall  not  select  as 
a  special  juror  any  person  by  law  disqualified  or  exempt  from 
service  as  a  trial  juror;  nor  one  who  has  been  convicted  of  a 
criminal  offense,  or  found  guilty  of  fraud  or  other  misconduct 
by  the  judgment  of  any  civil  court ;  nor  one  whose  conscien- 
tious opinions  are  opposed  to  the  death  penalty ;  nor  one  who 
doubts  his  ability  to  render  an  impartial  verdict  uninfluenced 
by  newspaper  reading  or  hearsay ;  nor  one  whose  opinions 
would  prevent  his  finding  a  verdict  of  guilty  upon  circum- 
stantial evidence;  nor  one  whose  prejudice  against  a  law  of 
the  state  would  preclude  his  finding  a  defendant  guilty  of 
violating  such  law ;  nor  one  whose  prejudice  against  any  par- 
ticular defense  would  prevent  his  giving  a  fair  and  impartial 
trial  upon  its  merits ;  nor  one  who  avows  that  he  cannot  in  all 
•cases  give  to  a  defendant,  who  fails  to  testify  as  a  witness  in 
his  own  behalf,  the  full  benefit  of  the  statutory  provision  that 
oo  presumption  is  thereby  created  against  him. 

Section  9  empowers  the  commissioner  with  respect  to 
inquiries  and  examinations  into  the  qualifications  of  special 
jurors,  etc. 

Sections  10,  11  and  12  provide  for  the  keeping  of  a  list  of 
the  jurors  selected  ;  for  the  preparation  of  suitable  ballots  and 
for  the  exemption  of  special  jurors  from  service  as  ordinary 
jurors,  etc. 

Section  13  provides  that  either  the  district  attorney  or  the 
defendant  may  apply  to  the  Appellate  Division  for  a  special 
jury,  where  it  is  made  to  appear  "  that  a  fair  and  impartial 
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trial  of  such  issue  cannot  be  had  without  a  special  jury,  or  that 
the  importance  or  intricacy  of  the  case  requires  such  jury,  or 
that  the  subject-matter  of  the  indictment  has  been  so  widely 
disseminated  or  commented  upon  by  the  press  or  otherwise  as 
to  induce  the  belief  that  an  ordinary  jury  cannot,  without 
delay  and  difficulty,  be  obtained  to  try  such  issue,  or  that  for 
any  other  reason  the  due,  efficient  and  impartial  administration 
of  justice  in  the  particular  case  requires  tliat  the  trial  of  such 
issue  be  had  by  a  special  jury." 

The  other  sections  of  the  act  are  unnecessary  to  be  referred 
to,  particularly,  as  they  relate  to  the  machinery  for  the  draw- 
ing of  special  jurors  and  for  the  formation  of  a  special  jury ; 
except  that  section  19  provides  that  the  rulings  of  the  trial 
court  in  admitting  or  excluding  evidence  upon  the  trial  of  any 
challenge  for  actual  bias  shall  be  final. 

David  Mitchell  and  Otto  A.  Rosalaky  for  appellant.  The 
act  is  unconstitutional.  (Cooley  on  Const.  Lim.  483  ;  Taylor 
V.  Pm^Ur,  4  Hill,  140 ;  WhiU  v.  WhiU,  5  Barb.  474 ;  Green 
V.  Shmnway,  39  K.  Y.  426;  State  v.  McClear^ll  Nev.  39.) 
The  act  delegates  to  the  special  jury  commissioners  judicial 
powers  which  the  Constitution  has  vested  in  the  courts. 
(Cooley  on  Const.  Lim.  504.)  The  act  is  in  violation  of  the 
provisions  against  local  or  private  bills  being  passed  by  the 
legislature.     {People  v.  Petrea,  92  N.  Y.  128.) 

Asa  Bird  Gardiner  and  Char  lea  E,  Le  Barhier  for  respond- 
ent. The  act  in  question  is  not  unconstitutional.  {Stokes  v. 
People,  53  N.  Y.  164;  Walter  v.  People,  32  K  Y.  147 1 
Wynehamer  v.  People,  13  N.  Y.  378  ;  Baldwin,  510  ;  1  Curt. 
23,  49 ;  2  Sum.  240.)  The  legislature  may  constitutionally 
change  the  law  as  to  the  mode  of  procuring  and  impaneling 
a  jury.  {Lommem  v.  M,  G.  L,  Co,,  33  L.  R.  A.  437; 
Cooley  on  Const.  Law,  ch.  7,  p.  440 ;  Perry  v.  State,  9  Wis. 
20 ;  Stokes  v.  People,  53  N.  Y.  164 ;  Walter  v.  People,  32 
N.  Y.  159 ;  Gardiner  v.  People,  6  Park.  Cr.  Rep.  193.) 
Irregularity  even  in  the  drawing  of  petit  jurors  is  not  ground 
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for  reversing  a  conviction  unless  it  appears  that  it  operated  to 
the  prejudice  or  injury  of  the  defendant.  (Priery  v.  People^ 
2  Keyes,  425  ;  Ferris  v.  People^  35  N.  Y.  125 ;  Wynehamer 
V.  People,  13  K  Y.  378 ;  Matter  of  McAdam,  27  N.  Y.  S. 
R.  353  ;  People  ex  rel.  v.  Suprs,,  70  N.  Y.  228.)  The  act  in 
question  is  a  general  law  and  not  in  conflict  with  article  3,  sec- 
tion 18,  of  the  Constitution.  {Matter  of  N.  Y.  EL  R.  R. 
Co.,  70  N.  Y.  327;  Matter  of  Church,  92  N.  Y.  1 ;  People 
ex  rel,  v.  Squire,  107  N.  Y.  593 ;  Ferguson  v.  Ross,  126  N. 
Y.  459 ;  S.  P,,  etc.,  Co,  v.  Mayor,  etc,,  8  App.  Div.  230 ;  152 
N.  Y.  257 ;  People  v.  Petrea,  92  N.  Y.  140  ;  Ex  parte 
McCardle,  7  Wall.  506 ;  Railroad  Co.  v.  Grant,  98  U.  S. 
398;  Orover  v.  Coon,  1  N.  Y.  536  ;  Croveno  v.  A,  A,  R,  R. 
Co,,  150  N.  Y.  225.) 

Gray,  J.  I  think  that  the  question  which  has  been  certi- 
fied to  us  should  be  answered  in  the  affirmative,  and,  were  it 
not  for  the  general  interest  and  the  importance  which  it  pos- 
sesses, we  might  w^ell  leave  the  discussion  with  the  opinion  as 
delivered  at  the  Appellate  Division.  It  must  be  perfectly 
apparent  that  the  act  has  but  the  one  direct  object  of  facili- 
tating the  administration  of  justice  in  criminal  cases,  by  pro- 
viding for  the  impaneling  of  a  fair,  competent  and  impartial 
jury,  without  the  difficulty  and  delay  with  which  the  pro- 
cedure is  so  frequently  attended.  If  it  can  be  upheld  as  a 
valid  exercise  of  the  legislative  power,  it  will  confer  no  incon- 
siderable boon  upon  the  community ;  a  consideration  which 
comes,  somewhat,  to  the  aid  of  the  rule  that  every  intend- 
ment shall  be  in  favor  of  the  constitutionality  of  legislative 
enactments. 

The  appellant  objects  to  this  act  as  being  unconstitutional 
and  invalid  upon  several  grounds.  He  charges  that  it  is  vio- 
lative of  the  right  of  trial  by  jury ;  that  it  creates  two  classes 
of  jurors  and  discriminates  unequally  ;  that  it  delegates  judicial 
powers  to  the  special  jury  commissioner  to  determine  the  quali- 
fications of  jurors ;  that  it  takes  away  the  right  of  appeal 
from  the  ruling  of  the  court  on  a  challenge  to  the  special  juror. 
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and  that  it  violated  the  constitutional  provision  against  the 
passage  of  private  and  local  bills. 

Is  the  statute  violative  of  the  right  of  trial  by  jury,  as 
secured  by  the  Constitution  of  the  state  ?  That  instrument 
provides  that  "  The  trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used  shall  remain  inviolate  forever."  (Art.  1, 
sec.  2.)  This  provision,  as  well  as  that  which  secures  a  person 
against  deprivation  of  life,  liberty  or  property  without  "due 
process  of  law,"  (Art.  1,  sec.  6),  were  imposed  by  the  people 
as  restraints  upon  the  power  of  the  legislature.  The  guaranty 
of  the  trial  by  jury  is  substantially  the  same  as  it  stood  in  the 
original  Constitittion  and  its  insertion  simply  preserved  the 
right,  as  it  had  been  exercised  before  the  adoption  of  the 
organic  law  of  the  state.  This  act  does  not  appear,  upon 
its  face,  to  be  violative  of  any  constitutional  provision ;  but, 
upon  looking  back  of  the  adoption  of  a  Constitution  and  into 
the  usages  of  the  English  people  under  the  common  law, 
do  we  lind  anvthinff  which  would  lead  us  to  the  belief 
that  the  creation  of  a  system  of  special  juries  for  the 
trial  of  causes  is  subversive  of  personal  and  inalienable  rights  ? 
1  find  nothing  and  we  are  certainly  able  to  point  out  that 
special  juries  were  known  to  the  common  law  from  early 
times.  The  institution  of  trial  by  jury  is  entitled  to  all  the 
reverence  which  a  custom  deserves  that  is  so  historically  inter- 
woven with  the  growth  and  development  of  the  rights  of  the 
English  people.  But  it  should  be  no  superstitious  reverence, 
war[)ing  and  prejudicing  our  inquiry  into  the  true  significance 
and  extent  of  the  custom,  which  has  become  a  constitutional 
right.  The  system  of  trial  by  jury  had  its  origin,  through 
many  sources,  in  the  early  institutions  of  the  English  people, 
and  the  provision  in  Magna  Charta  that  no  man  should  be 
deprived  of  his  life,  liberty  or  property,  or  be  condemned, 
"but  by  lawful  judgment  of  his  peers,"  has  been  generally 
credited  with  establishing,  or  defining,  the  right  of  trial  by 
jury.  The  correctness  of  this  belief  is  somewhat  open  to 
doubt ;  inasmuch  as  the  provision  more  probably  referred  to 
the  existing  custom  of  a  trial  by  peers.     (3  Reeves'  Eng.  Law, 
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247 ;  Forsytli  on  Trial  by  Jury,  108.)  In  Reeves'  work  it  is 
said,  that  trial  by  jury  wais  not  then  known.  But,  however 
that  may  be,  it  did  guarantee  a  procedure  in  trials,  from  which, 
it  is  generally  agreed,  eventually  sprang  the  modern  jury  sys- 
tem as  practiced  under  the  common  law  of  England.  That 
the  jury  should  be  composed  of  twelve  persons  was  due  to  the 
fact  that  twelve  was  a  favorite  number  in  the  earliest  times  for 
various  kinds  of  legal  ceremonies,  or  functions  and,  for  its 
great  antiquity,  was  held  in  reverence.  (1  Reeves,  84,  et  seq.) 
It  is  not  without  interest  to  observe  that  in  the  earlier  times 
the  jurors  were  witnesses,  who  pronounced  upon  their  knowl- 
edge of  the  facts,  and  it  was  not  until  the  times  of  Edward  the 
VI  and  Queen  Mary  that  the  old  procedure  was  softened,  by 
the  selection  of  jurors  dispassionate  and  indifferent  between 
the  parties,  before  whom  witnesses  were  called  to  inform  their 
consciences.  (1  Reeves,  271.)  That  special  juries  were  known 
to  the  common  law  is  shown  in  Forsyth's  work  on  "  Trial  by 
Jury,"  (p.  173)  and  an  instance  is  cited,  in  1450,  (29  Hen.  VI), 
of  "  a  petition  for  a  special  jury,  that  is  jurors  '  who  dwell 
within  the  shire,  and  have  lands  and  tenements  to  the  yearly 
value  of  XX  £ '  to  try  a  plea  which  it  was  supposed  might  be^ 
pleaded  in  abatement  on  a  bill  of  appeal  of  murder."  In 
Jiex  V.  Edinonds^  (4  Barn.  &  Aid.  471),  which  was  a  criminal 
case  tried  before  a  special  jurj^,  it  was  observed  of  special  juries 
by  Ch.  J.  Abbott,  that  it  had  not  "  hitherto  been  ascertained 
at  what  time  the  practice  of  appointing  special  juries  for  trials 
at  nisi  prius  first  began,"  and  that  it  was  "  introduced  for  the 
better  administration  of  justice,  and  for  securing  the  nomina- 
tion of  jurors  duly  qualified  in  all  respects  for  their  important 
office.  It  certainly  prevailed  long  before  the  statute,  3  Geo. 
2  c.  25,  and  was  recognized  and  declared  by  that  statute, 
which  refers  to  the  former  practice."  -(See  also  Thomp.  & 
M.  on  Juries,  sec.  12.)  Under  the  provisions  of  6  Geo.  IV, 
c  50,  tlie  special  jurors'  list  was  made  from  the  ordinary  jur- 
ors' book  and  from  among  those  described  in  that  book  "  as 
Esquires,  or  as  persons  of  higher  degree,  or  as  bankers  or 
merchants."     There  were  statutes,   which,  in  the  reigns  of 
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Henry  the  VIII  and  of  Philip  and  Mary,  authorized  the- 
impaneling  of  bystanders,  if  a  suflScient  number  of  jurors 
returned  by  the  sheriff  did  not  appear,  and  such  a  practice 
was  very  early  authorized  in  the  United  States  courts.  (See 
sections  804  and  805  United  States  Revised  Statutes.) 

From  this  brief  inquiry,  we  would  seem  to  be  justified  in 
saying  that  special,  as  well  as  struck,  juries  were  resorted  to 
at  common  law  and  that  the  mode  of  selection  of  jurors  was  a 
matter  for  legislation. 

It  is  to  be  observed  that  our  Constitution  does  not  secure  to 
the  defendant  any  particular  mode  of  jury  trial,  nor  any  par- 
ticular method  of  jury  selection.  It  secures,  simply,  the  right 
to  a  trial  by  a  common-law  jury  of  twelve  men.  (  Wynehamer 
V.  People^  13  K".  Y.  378,  458.)  Judge  Cooley,  in  his  work 
on  Constitutional  Law,  (3d  ed.  p.  321),  says:  "By  jury  in 
the  Constitution  is  meant  a  common-law  jury.  This  is  a 
tribunal  of  twelve  persons,  impartially  selected  for  the  pur- 
poses of  the  trial  in  accordance  with  rules  of  law  previously 
eptablished."  In  Stokes  v.  People,  (53  N.  Y.  164,  173),  it 
was  held  that  the  mode  of  pro(;uring  an  impartial  jury  "  is 
regulated  by  law,  either  common  or  statutory,  principally  the 
latter,  and  it  is  within  the  power  of  the  legislature  to  make, 
from  time  to  time,  such  changes  in  the  law  as  it  may  deem 
expedient,  taking  care  to  preserve  the  right  of  trial  by  an 
impartial  jury."  It  was  further  said  that "  the  end  sought  by 
the  common  law  was  to  secure  a  panel  that  would  impartially 
hear  the  evidence  and  render  a  verdict  thereon  uninfluenced 
by  any  extraneous  considerations  whatever."  In  Walter*  v. 
People,  (32  N.  Y.  147),  it  was  held  that  the  constitutional 
provision  carried  no  limitation  of,  or  restriction  upon,  the 
legislative  power,  except  as  to  the  right  guaranteed,  viz. :  a 
jury  trial  in  all  cases  in  which  it  had  been  used  before  the 
adoption  of  the  Constitution.  In  the  same  case,  it  was  con- 
sidered that  even  if  the  right  to  peremptory  challenges  were 
a  right  given  by  the  common  law,  it  could,  nevertheless,  be 
restrained,  or  withheld  altogether,  at  the  legislative  will.  In 
People  V.  Petrea  (92  X.  Y.  at  p.  143),  it  was  held  competent 
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for  the  legislature  to  regulate  the  mode  of  selecting  and  pro- 
curing grand  jurors  (citing  Stokes^  case) ;.  an  institution  equally 
regarded  as  one  of  the  securities  of  civil  liberty. 

The  system  of  trial  by  jury,  as  it  grew  up  at  common  law, 
had  its  root  in  the  endeavor  to  secure  to  a  defendant  a  trial  of 
his  cause  by  a  fairly  selected  body  of  his  equals,  rather  than 
by  his  rulers,  or  by  magistrates,  or  by  persons  designated  by 
them,  and  the  usage  finally  obtained  of  taking  twelve  jurymen 
from  the  vicinage  to  judge  upon  the  facts  developed  by  the 
evidence  of  witnesses.  The  right  was  conceded  to  the  citizen 
of  having  the  judgment  of  an  impartial  committee,  or  body, 
of  his  fellow-citizens,  upon  charges  involving  his  life,  or  his 
liberty,  or  his  property,  and  two  elements  became  essential 
ingredients  of  the  right,  viz. :  that  the  jurors  should  be  twelve 
in  number  and  that  they  should  be  capable  of  deciding  the 
cause  fairly  and  impartially.  I  know  of  no  authority,  and  I 
can  perceive  no  good  reason,  for  holding  that  there  is  some 
inherent  right,  superior  to  legislative  regulation,  to  any  par- 
ticular mode  by  which  the  panel  of  jurors  is  returned  from 
which  the  twelve  are  to  be  chosen  to  sit.  The  ordinary  read- 
ing of  the  constitutional  provision  does  not  suggest  it,  and  the 
decisions  of  this  court  in  the  cases  referred  to  negative  the 
idea.  That  the  mode  of  selecting  a  jury  is  within  legislative 
regulation  and  that  it  is  not  necessary,  in  order  to  preserve  the 
right  of  trial  by  jury,  to  preserve  any  particular  mode  of 
designating  jurors,  however  such  mode  may  have  been  previ- 
ously in  force,  is  a  doctrine  which  has  received  the  support  of 
the  decisions  of  courts  in  other  jurisdictions.  {Lom?nen  v. 
JL  Gas  Light  Co,,  65  Minn.  196  ;  Perry  v.  The  State,  9  Wis. 
19 ;  State  ex  reL  v.  Slaver,  134  Mo.  607 ;  and  see,  upon  the 
question  of  struck  juries,  FowUr  v.  The  State,  58  N.  J.  L.  423.) 

Whether,  therefore,  we  examine  the  question  in  the  light  of 
authority,  or  of  reason,  we  find  that  the  object  aimed  at  under 
the  conmion  lav*^,  and  which  the  constitutional  provision  must 
be  deemed  to  have  intended,  is  the  obtaining  of  an  impartial 
jury  of  twelve  men  and  how  that  shall  be  accomplished  is  a 
matter  within  legislative  regulation.     Of  what  consequence  is 
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it  that  the  trial  jury  is  to  be  taken  from  a  particular  body  of 
persons  liable  to  serve  ^  jurors,  which  the  legislature  has  pro- 
vided to  be  created  out  of  the  general  body  of  the  county,  if 
the  jurors  who  compose  it,  in  fact,  represent  the  citizens  of 
the  defendant's  vicinage  ?  Will  it  be  any  the  less  an  impartial 
and  a  representative  jury?  While  the  ordinary  commissioner 
of  jurors  is  to  draw  from  the  citizens  of  the  county  and  passes 
upon  their  qualifications  and  exemptions,  the  special  commis- 
sioner of  jurors  provided  for  by  this  act  is  invested  with  addi- 
tional power  to  facilitate  the  administration  of  justice  by  sifting 
out  from  the  general  body  drafted,  and  eliminating  there- 
from, tliose  who  should  not  sit,  or  who  would  be  disqualified 
from  acting,  in  the  criminal  bmnch  of  the  court,  whether  from 
the  standpoint  of  the  prosecution,  or  of  the  defendant. 

Nor  can  it  be  rightly  said  that  the  defendant  is  denied  that 
"  due  process  of  law  "  which  the  Constitution  guarantees  to 
him.  There  is  no  peculiar  magic  in  these  words.  They  were 
used  in  Magna  Charta  in  the  same  sense  as  the  words  "  by  the 
the  law  of  the  land."  (2  Coke's  Inst.  50.)  They  mean  law  in 
its  regular  course  of  administration  through  courts  of  justice 
and  they  secure  to  the  defendant  the  benefit  of  those  funda- 
mental rules  of  the  common  law  by  which  judicial  trials  are 
governed.  {People  v.  Sickles,  156  N.  Y.  p.  547.)  If  the  law 
of  the  state  has  made  provision  for  the  choosing  of  an  impar- 
tial jury  for  the  trial  of  a  defendant,  his  trial  is  none  the  less 
by  due  process  of  law,  because  the  jury  is  composed  of  per- 
sons taken  from  the  body  selected  by  the  special  commissioner 
of  jurors  from  the  general  list,  as  being  generally  free  from 
those  defects  which  must,  or  should,  cause  them  to  be  rejected, 
either  by  the  prosecution  or  by  the  defendant.  That  official 
merely  exercises  sunilar  functions  to  those  of  the  ordinary 
commissioner  of  jurors,  and  their  exercise  is  restricted  to  the 
list  as  furnished  to  him  by  the  latter.  As  it  was  observed  in 
the  opinion  below,  "  the  ordinary  jury  commissioner  does  not 
select  the  particular  panel  which  is  summoned  to  try  a  man. 
Still  less  does  the  special  jury  commissioner.     Nor  does  the 
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latter  exercise  any  judicial  function  as  to  the  qualifications  of 
the  twelve  men  who  may  ultimately  be  chosen  to  serve.  His 
work  is  preparatory  and  tentative.  In  the  end  the  court  alone 
exercises  the  judicial  function  of  deciding  upon  the  qualifica- 
tions of  the  jurors,  and  it  does  so  entirely  unhampei'ed  by  the 
previous  examination  and  inquiry  of  the  commissioner."  I 
think  that  we  may  dismiss  the  objections  that  the  defendant  is 
deprived  by  this  act  of  due  process  of  law,  or  that  it  subjects 
him  to  any  unequal  discrimination,  with  the  remark  that,  if 
he  is  secured  a  trial  before  an  impartial  jury  taken  from  the 
county  and  conducted  according  to  the  law  of  the  laud,  he  has 
had  all  the  benefit  of  the  constitutional  guaranty.  No  sub- 
stantial right  is  infringed  upon  ;  for,  as  it  is  suggested  in  the 
opinion  below,  neither  the  letter  nor  the  spirit  of  the  Constitu- 
tion guarantees  to  him  a  chance  to  select  an  ignorant  or  partial 
jury. 

It  is  qyite  to  misapprehend  the  object  effected  by  this  act 
to  say  that  it  creates  two  classes  of  jurors  and,  therefore, 
discriminates  adversely,  in  its  operation,  upon  tjiose  who  are 
to  be  tried  in  the  criminal  branch  of  the  court.  The  defend- 
ant is  to  be  tried  by  twelve  of  those  men  taken  from  the  body 
of  the  county,  whose  general  qualification^  tn  ait  in  (^rirmnul 
case^  have  been,  by  the  machinery  of  law,  more  particularly 
ascertained ;  bnt  who  are  still  to  be  subjected  to  judicial 
inquiry  as  to  their  qualifications  and  impartiality,  as  in  the 
case  of  an  ordinary  panel.  We  might  assume  that  there  were, 
in  a  sense,  two  classes  of  jurors,  provided  for  in  the  trial  of 
civil  and  criminal  cases,  and  still  find  nothing  in  the  point 
which  affects  the  validity  of  the  legislation.  As  we  have  seen, 
special  juries  were  known  to  the  common  law,  and  that  the 
legislative  body  has  the  power  to  regulate  the  method  of  select- 
ing jurors,  within  the  limitations  only  that  the  right  to  a  trial 
by  an  impartial  jury  is  not  taken  away,  has  been  repeatedly 
recognized  in  the  courts. 

]Mor  are  any  judicial  powers  delegated  to  the  special  jury 
commissioner.  lie  exercises  the  same  ministerial  power  that 
the  ordinary  connnissioner  of  jurors  does,  in  examining  the 
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qualifications  of  those  liable  to  serve  as  jurors.  He  is  the 
official  created  by  the  law,  upon  whom  is  devolved  the  duty 
of  eliminating  from  the  jury  list  persons  declared  by  law  to  be 
imfit,  or  disqualified,  to  sit  in  criminal  cases,  and  of  having  in 
readiness,  for  the  time  when  a  special  jury  is  ordered  by  the 
court,  for  the  better  administration  of  justice,  a  list  from 
which  a  panel  of  fit  and  impartial  jurors  may  be  chosen.  To 
say  as  the  appellant  does,  that  the  special  jury  commissioner 
has  the  power  to  select  the  jurors,  who  are  to  determine  the 
case,  is  as  incorrect  as  it  is  to  say  that  the  qualifications  of  each 
class  of  jurors  are  entirely  different.  In  the  first  place,  all 
that  that  official  does,  or  can  do,  is  to  prepare  such  a  list  of 
jurors,  from  the  general  list  of  the  county,  as  will  enable  not 
only  the  prosecution,  but  the  defense,  to  choose  a  jury  for  the 
impending  trial,  without  that  difficulty  and  delay  which  would 
be  occasioned  by  the  examination  and  necessary  rejection  of 
persons  on  the  county  list,  who  are  unfit  to  serve,  morally, 
mentally  or  physically.  In  the  second  place,  while  it  is,  in  a 
sense,  true  that  the  persons  upon  the  two  lists  are  differently 
qualified  with  respect  to  service  in  the  criminal  branch,  it 
would  be  incorrect  to  regard  that  difference  as  other  than  one 
based  upon  their  fitness  for  the  jury  service  demanded.  The 
argument  that  the  defendant  has  more  chances  for  succes§^  or 
more  rights,  before  a  jury  drawn  from  the  general  list  is  incom- 
prehensible ;  unless  upon  the  theory  that  he  has  some  inherent, 
or  substantial,  right  to  the  chance  of  making  his  defense 
before  a  jury  composed  of  men  whose  ignorance,  or  partiality, 
or  mental  constitution  might  result  in  a  disagreement,  if  not 
in  an  acquittal.  That  would  be  reducing  the  constitutional 
guaranty  to  an  absurdity. 

As  to  the  objection  that  the  right  to  appeal  from  the  rulings  f 
of  the  trial  court  upon  challenges  is  taken  away,  the  opinion 
below  has  sufficiently  answered  it,  in  holding  that  no  right  of 
appeal  is  guaranteed  by  the  Constitution,  and  that  such  a 
right  is  entirely  within  the  legislative  judgment.  The  defend- 
ant's right  to  challenge  is  not  taken  from  him,  as  in  the 
Nevada  case  cited  by  him  (II  Nev.  39;  State  v.  McClear\ 
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but  only  the  privilege  of  an  appeal  from  the  rulings  of  the 
trial  judge. 

One  more  objection  remains  to  be  considered,  which  is  that 
the  act  is  repugnant  to  section  18,  of  article  III  of  the  Consti- 
tution, providing  that  the  legislature  shall  not  pass  a  private  or 
local  bill  as  to  "  selecting,  drawing,  summoning  or  impaneling 
grand  or  petit  jurors."  The  first  section  of  the  act  makes  it 
applicable  to  "each  county  of  the  state  having  a  population 
of  five  hundred  thousand  or  more."  The  general  operation 
of  the  law  is  subject,  therefore,  but  to  the  one  restriction,  that 
the  county  where  it  is  to  apply  must  have  a  certain  popula- 
tion. Within  the  cases  of  hi  re  Church  (92  N.  Y.  1),  and  of 
Ferguson  v.  Ro88  (126  ib.  459),  this  must  be  regarded  as  a 
general  and  not  a  local  act ;  although  by  reason  of  the  limita- 
tion based  on  population  only  a  limited  number  of  counties  of 
the  state  may  receive  its  benefit.  The  Ilenn^herger  Case^  (155 
N.  Y.  420),  aflEords  no  support  to  the  appellant's  contention.  It 
was  decided  upon  its  special  circumstances,  as  it  was  perfectly 
proper  to  do.  {People  ex  rel,  Clauson  v.  N.  cfc  S,  P.  R,  Co.^ 
86  N.  Y.  p.  6.)  The  act  in  that  case  was  a  most  palpable  device 
to  evade  the  constitutional  prohibition  against  passing  local  bills 
for  laying  out  highways.  It  contained  seven  conditions,  which 
had  all  to  be  met  before  it  could  become  operative.  The  com- 
bination of  restrictions  was  unprecedented  in  any  other  act,  and 
was  so  remarkable  as  to,  practically,  localize  the  operation  of  the 
law,  and  so  we  held  that  it  would  be  absurd  to  call  it  a  general 
law.  What  was  said  in  the  course  of  the  opinion  sufficiently 
meets  tlie  point  now  made  as  to  its  bearing  upon  the  present  case, 
viz.,  that,  "  in  so  far  as  acts  have  been  made,  by  their  terms, 
applicable  to  counties,  cities,  towns  or  villages,  according  to  their 
limits  of  population  ;  or  to  the  cases  of  counties  or  towns,  which 
adjoin  cities  of  a  certain  population,  although,  by  strict  con- 
struction, they  might  be  deemed  to  contravene  the  section  of 
the  Constitution,  they  will  be  saved  from  condemnation  by 
the  rule  of  construction,  which  determines  their  validity  as 
general  laws  upon  a  consideration  of  the  special  circumstances 
and  declines  to  view  them  as  only  local,  because  by  reason  of 
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a  limitation  based  on  population,  or  some  condition  baving^ 
reference  to  population,  but  one  locality,  apparently,  may, 
actually,  receive  tbeir  benefits."  There  is  nothing  in  this  act 
to  limit  its  general  application  in  all  cases  where  the  popula- 
tion of  the  county  has  attained  a  certain  size,  and  such  a  con- 
dition might  reasonably  be  considered  as  possible  generally. 
As  it  was  pointed  out  in  the  Ilentieherger  case,  tliere  are  good 
reasons  why  in  a  general  law  reference  should  be  had  to  .con- 
ditions of  population.  ^ 

I  think  tliat  the  act  in  no  respect  operates  to  the  prejudice 
of  the  defendant,  and  I  am  unable  to  see  any  good  reason  for 
pronouncing  the  legislation  invalid. 

The  question  certified  to  this  court  should  be  answered  in 
the  affirmative,  and  the  order  appealed  from,  therefore,. 
aflSrmed. 

All  concur,  except  O'Brien,  J.,  not  voting. 

Order  afiirmed. 


Paul  Williams,  Respondent,  v,  William  Hays,  Appellant. 

1.  Negligence  —  Liability  of  Master  for  Loss  of  Vessel  —  Insan- 
ity AS  A  Defense.  Where,  in  an  action  to  recover  from  the  master  and 
charterer  for  the  loss  of  a  vessel  through  his  negligence,  it  is  interposed 
as  a  defense  that  the  loss  occurred  in  a  storm  when  the  defendant  was 
temporarily  insane,  the  doctrine  which  holds  an  insane  person  responsible 
for  what  in  a  sane  person  would  be  called  willful  or  negligent  conduct 
does  not  apply  to  the  defendant's  personal  conduct  in  case  his  incapacity 
to  care  for  and  navigate  the  vessel  resultetl  solely  from  exhaustion  caused 
by  his  efforts  to  save  the  vessel  during  the  storm. 

2.  Master's  Condition  Result  of  Efforts  to  Save  Vessel  — 
qpalification  of  appjilcation  of  rule  as  to  responsibility  of 
Insane  Person.  Where  there  is  evidence  tending  to  show  that  the 
defendant's  condition  resulted  from  his  efforts  to  save  the  vessel  during 
the  storm,  such  as  evidence  that  he  had  been  upon  duty  almost  continu- 
ously for  three  days  and  nights,  and  for  the  last  forty-eight  hours  had 
not  been  below  deck,  it  is  error  to  dispose  of  the  case  without  regarding 
the  qualification  required  by  the  evidence,  of  the  application  to  the  defend- 
ant of  the  rule  that  an  instmc  person  is  held  responsible  for  what  in  a  sane 
person  would  be  called  willful  or  negligent  conduct. 

3.  Liability  for  Negligence  of  Mate  and  Crew  —  Question  of 
Fact.     If  the  defendant  is  relievable  from  responsibility  for  his  personal 
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negligence,  because  of  exhaustion  arising  from  his  efforts  to  save  the  ship, 
the  question  whether  he  is  still  liable  by  reason  of  the  carelessness  of  the 
mate  and  crew  being  attributable  to  him  as  the  carelessness  of  his  servants 
may  not  be  disposed  of  as  a  question  of  law,  where  the  evidence  raises  a 
question  of  fact  as  to  whether  the  condition  of  the  defendant  was  ao 
apparent  at  the  time  as  to  charge  the  mate  with  negligence  in  not  taking 
command. 

Williams  v.  Hays,  2  App.  Div.  183,  reversed. 

(Argued  November  22,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
18,  1896,  affirming  a  judgment  in  favor  of  the  plaintiff  entered 
upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henri/  ^-  Goodrich  for  appellant.  If  defendant's  con- 
dition was  solely  in  consequence  of  his  efforts  to  save  the 
vessel  daring  the  storm,  such  disability  would  be  a  defense  to 
the  claim  of  the  plaintiff  in  this  action.  (143  N.  Y.  443.) 
There  was  no  legal  evidence  that  the  master  was  sailing  the 
vessel  on  shares.  {Hooper  v.  Beecher,  4  N.  Y.  S.  R.  473 ; 
Bobbins  v.  Codman^  4  E.  D.  Smith,  325 ;  Paige  v.  WiUet^  38 
N.  Y.  31 ;  Van  Dyke  v.  Maguire,  57  N.  Y.  429.)  Neither 
the  master  nor  the  ship  is  liable  for  a  wreck  growing  out  of 
the  sudden  disability  of  the  master.  {Hays  v.  P.  Ins.  Co,^ 
25  J.  &  S.  199  ;  127  N.  Y.  656 ;  Copdand  v.  M,  Ins.  Co.,  2 
Mete.  432.) 

Lawrerice  Ktieeland  for  respondent.  If  defendant  caused 
the  destruction  of  the  vessel  by  what,  in  sane  persons,  would 
be  called  willful  or  negligent  conduct,  he  is  liable.  {Cross  v. 
Andrews^  Cro.  Eliz.  622.)  The  decision  of  this  court  on  the 
former  appeal  decided  every  other  question  in  the  case. 
(Story  on  Agency,  §  314.) 

Haight,  J.  Tliis  action  was  brought  by  the  plaintiff,  as 
assignee  of  the  PhoBnix  Insurance  Company,  to  recover  the 
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amount  of  insurance  paid  by  the  company  to  Parsons  and 
Loud  under  a  policy  of  insurance  issued  to  them  as  the  owners 
of  one-sixteenth  of  the  brig  "  Emily  T.  Sheldon." 

The  brig  had  been  wrecked  on  Peaked  Hill  bar  on  Cape 

.  Cod  near  Provincetown,  Mass.,  and  it  is  alleged  that  the  loss 

occurred  through  the  negligence  of  the  defendant,  who  was 

the  master  and  part  owner  of  the  brig,  and  who  commanded 

her  at  the  time  of  the  loss. 

The  plaintiff  claims  the  right  to  recover  in  this  action 
upon  the  theory  that  the  insurance  company  became  subro- 
gated to  the  rights  of  the  owners,  whom  it  had  insured.  The 
answer  denied  the  allegations  of  the  complaint  that  the  loss 
was  caused  through  the  negligence,  carelessness,  misconduct 
and  improper  navigation  of  the  defendant,  and  alleges  that  at 
the  time  of  the  wreck  he  was  unconscious  of  his  acts  and 
irresponsible  therefor,  and  was  not  in  a  condition  to  navigate 
the  brig  on  account  of  sickness,  etc.  At  the  conclusion  of 
the  evidence  the  trial  court  directed  a  verdict  in  favor  of  the 
plaintiff,  holding  that  the  insanity  of  the  defendant  furnished 
no  defense.  The  defendant's  counsel  objected  to  the  direc- 
tion of  tlie  verdict  and  asked  to  go  to  the  jury  upon  the  ques- 
tions :  "  Firatj  whether  or  not  the  defendant  became  insane 
solely  in  consequence  of  his  efforts  to  save  the  vessel  during 
the  storm.  Second^  whether  the  defendant  became  insane 
solely  in  consequence  of  a  sickness  occasioned  by  his  efforts  to 
save  the  vessel  during  the  storm  and  the  quinine  which  was 
taken  therefor.  Thirds  whether  the  mate  was  so  cognizant 
of  the  condition  of  the  master,  of  the  insanity  or  other  incom- 
petency of  the  master,  as  to  require  him  to  take  the  command 
of  the  vessel  away  from  the  master.  Fourth^  whether  the 
mate  exercised  due  judgment  in  regard  to  the  condition  of  the 
master.  Fifths  whether  tlie  defendant,  in  consequence  of  his 
efforts  to  save  the  vessel  during  the  storm  became  mentally 
and  physically  incompetent  to  give  the  vessel  any  further  care 
than  he  did."  These  requests  were  refused  by  the  court  and 
a  verdict  was  directed,  to  which  rulings  the  defendant's  coun- 
sel duly  excepted. 
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On  Thursday,  the  18th  day  of  March,  1886,  the  brig 
"  Emily  T.  Sheldon  "  left  Boothbay,  Maine,  with  a  cargo  of 
ice  bound  for  Annapolis,  Md.  At  the  time  of  sailing  the 
weather  was  fair  and  remained  so  for  about  sixteen  hours,  at 
which  time  a  storm  commenced  with  high  winds  and  rain, 
with  a  light  snow.  At  the  time  of  the  commencement  of  the 
storm  the  vessel  was  in  George's  channel,  and  tlie  defendant 
tacked  to  work  her  about,  trying  to  find  his  way  out,  until  it 
became  practically  impossible  to  tell  where  he  was.  He 
headed  her  in  what  was  supposed  to  be  the  direction  of  Caj)e 
Cod,  but  not  being  able  to  make  the  cape,  she  was  hove  to  to 
ride  out  the  gale.  This  was  about  4  o'clock  in  the  afternoon 
of  the  20th,  and  she  remained  hove  to  until  about  that  time  in 
the  afternoon  of  the  21st,  and  then  the  defendant  stood  her 
off  for  what  was  supposed  to  be  Cape  Cod.  On  Monday 
morning,  the  22d,  between  4  and  5  o'clock,  Thatcher  island 
lights  were  sighted  by  the  defendant.  The  storm  had  then 
abated,  but  there  was  a  heavy  roll  of  the  sea.  The  defendant 
then  turned  the  vessel  over  to  the  mate,  telling  him  to  keep 
her  by  the  wind  until  he  made  Cape  Cod  light.  He  then 
went  below  and  laid  down  upon  a  lounge  in  his  cabin,  but 
before  doing  so,  took  fifteen  grains  of  quinine.  It  appears 
that  during  the  storm  he  had  had  but  little  rest ;  had  not  gone 
to  his  berth  or  undressed ;  had  eaten  but  little,  and  that  for 
the  last  forty-eight  hours  he  had  been  constantly  upon  deck ; 
that  he  was  worn  out,  exhausted,  felt  sick,  and  feared  he  was 
to  have  an  attack  of  malaria.  At  about  11  o'clock,  the  sec- 
ond mate,  to  whom  the  vessel  had  been  turned  over,  called 
the  mate,  saying  that  the  vessel  did  not  act  very  well.  The 
mate  then  went  upon  deck,  and  about  half-past  eleven  the 
steward  called  the  defendant.  He  was  lying,  dressed,  upon 
the  lounge.  He  did  not  get  up  at  the  first  call,  and  subse- 
quently the  steward  pulled  liim  off  from  the  lounge  in  order 
to  arouse  him.  He  then  got  up,  but  within  a  few  mintites 
was  again  found  lying  upon  the  lounge,  and  the  steward  A\'ent 
to  him  again  and  finally  succeeded  in  getting  him  up  o/n  the 
deck  of  the  vessel.     There  is  some  little  difference  in  t-  he  tes- 
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timonv  of  the  witnesses  in  reference  to  the  order  of  events 
tliereafter  occurring.  According  to  the  recollection  of  some 
of  the  witnesses,  the  captain  came  on  deck  about  half-past 
twelve,  after  tlie  crew  had  been  at  dinner.  After  he  came  on 
deck,  the  tug  "  Storm  King  "  came  up  on  their  weather  quarter 
and  said  that  the  rudderpost  of  the  brig  was  split,  and  asked 
the  captain  if  he  did  not  want  a  tow.  He  said  that  lie  did 
not ;  that  he  guessed  "  we  are  all  right."  The  Storm  King 
then  went  away,  and  about  one  o'clock  another  boat  came  up 
under  the  stern  of  the  brig  and  offered  a  tow,  but  was  refused 
by  the  captain.  McDonald,  who  kept  the  log  of  the  vessel, 
testified  :  "  After  the  boats  went  away,  the  vessel  began  to 
go  off  and  come  to,  and  she  would  not  mind  her  helm  at  all, 
and  the  sea  was  edging  her  into  the  beach  all  the  time.  Then 
I  went  over  and  looked  over  the  stern,  but  I  could  see  nothing ; 
then  I  got  into  the  bowline,  that  is  a  rope  with  a  noose  in  it, 
being  around  my  waist  and  I  was  let  down  over  the  stern,  and 
I  looked  at  the  rudderpost  and  it  was  split,  but  I  could  not 
tell  ho\r  badlv.  I  went  back  on  deck  and  said  that  the  rudder- 
post  was  split,  and  tlie  captain  said  he  didn't  think  it  was, 
and  said  '  I  can't  see  it  and  you  can't,  I  think.'  Then  1  began 
to  think  there  was  something  vvrong  with  the  captain,  that  he 
did  not  act  as  he  used  to  ;  still,  I  could  not  see  anything  wrong 
with  his  manner,  except  when  lie  spoke  to  me  about  the 
vessel,  and  he  then  told  me  to  square  the  yards  to  see  if  the 
vessel  would  go  off  again  and  we  did,  and  she  did  go  off,  but 
she  came  right  back  again,  and  I  lowered  the  main  trysail 
down  again  and  hove  the  helm  up  again,  but  she  did  not  go 
off,  she  went  sideways  in  on  to  the  beach  and  struck,"  at 
about  2:30  o'clock. 

Considerable  evidence  was  taken  with  reference  to  the  con- 
dition of  the  captain,  all  of  which  tends  to  show  that  he  . 
staggered  about  the  vessel,  making  irresponsive  answers  to 
questions,  appeared  to  be  in  a  dazed  condition,  and  to  be  either 
drunk  or  insane.  After  the  brig  struck,  a  life  saving  boat 
came  alongside  and  offered  to  take  him  ashore,  but  he  refused 
to  go,  and  the  crew  of  the  life  boat  had  to  remain  for  several 
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liours  before  they  finally  succeeded  in  coaxing  him  to  go  with 
them.  He  was  taken  ashore,  but,  according  to  his  testimony, 
remembers  nothing  that  occurred  until  the  next  day.  The 
brig  became  a  total  wreck. 

This  action  was  considered  in  this  court  on  a  former  review 
(143  N.  Y.  442),  at  which  time  the  law  of  the  case  was  settled, 
except  upon  two  points.     It  was  then  held  that  the  defendant, 
as  charterer  of  the  brig,  was  liable  lor  losses  which  occurred 
through  his  want  of  care  or  skill  in  the  navigation  of  the 
vessel ;  that  he  was  required  to  exercise  such  care  and  skill  as 
a  reasonably  careful  and  prudent  owner  would  ordinarily  give 
to  his  own  vessel,  and  that  an  insane  person  is  responsible  for 
his  torts  the  same  as  if  sane.      The  opinion  contains  some 
comments  of  the  judge,  which  have  been  understood  as  indi- 
cating an  intention  to  do  away  with  any  distinction  between 
misfeasance  and  nonfeasance,  and  to  hold  that  lunatics  and 
infants  were  just  as  liable  for  their  failure  to  act  as  they  were 
for  tlieir  affirmative  torts.    But  when  the  judge  comes  to  sum 
up  the  result  of  his  examination  of  the  authorities,  he  con- 
cludes by  stating  the  rule  to  be  that,  if  the  defendant  "  caused 
her  destruction  by  what  in  sane  persons  would  be  called  will- 
ful or  negligent  conduct,  the  law  holds  him  responsible." 
The  final  conclusion  reached  by  the  judge  we  accept  as  the 
law  of  this  case.     Whether  a  lunatic  or  a  person  mentally 
incapacitated  should  be  held  responsible  in  all  instances  for 
his  nonfeasance  or  failure  to  act  we  will  not  now  stop  to 
consider. 

The  judge,  then,  proceeds  in  his  opinion  to  say :  "  If  the 
defendant  had  become  insane  solely  in  consequence  of  his 
efforts  to  save  the  vessel  during  the  storm,  we  would  have  had 
a  different  case  to  deal  with.  He  was  not  responsible  for  the 
storm,  and,  while  it  was  raging,  his  efforts  to  save  the  vessel 
were  tireless  and  unceasing ;  and  if  he  thus  became  mentally 
and  physically  incompetent  to  give  the  vessel  any  further  care, 
it  might  be  claimed  that  his  want  of  care  ought  not  to  be 
attributed  to  him  as  a  fault.  In  reference  to  such  a  case  we 
do  not  now  express  any  opinion.     *     *     *     If  it  should  be 
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found  upon  the  new  trial  of  this  action  that  the  defendant's 
mental  condition  was  produced  wholly  by  his  efforts  to  save 
the  vessel  during  the  storm,  and  it  should,  therefore,  bo  held 
that  no  fault  could  be  attributed  to  him  on  account  of  what 
he  personally  did  or  omitted  to  do,  then  the  question  would 
still  remain  whether  the  carelessness  of  his  mate  and  crew, 
who  were  his  servants,  could  not  be  attributed  to  him,  and  his 
liability  be  thus  based  upon  their  carelessness."  We  thus 
have  two  questions  presented  for  consideration,  ^r*^,  did  the 
defendant  become  mentally  and  physically  incompetentto  care 
for  and  navigate  the  vessel  solely  in  consequence  of  his  efforts 
to  save  the  vessel  during  the  storm,  and,  second^  if  he  was 
thus  mentally  and  physically  incapacitated,  were  his  mate  and 
crew  guilty  of  negligence  in  not  taking  the  command  of  the 
vessel  and  procuring  a  tow  ? 

Upon  directing  a  verdict  in  favor  of  the  plaintiff  the  trial 
court  said  :  "  Assuming,  as  we  must,  for  such  purpose,  that  the 
condition  of  the  defendant  was  the  result  of  exhaustion, 
caused  by  his  efforts  to  save  the  ship  from  the  perils  of  the 
storm  and  the  heavy  dose  of  quinine  which  he  took  as  a 
remedy,  I  fail  to  see  how  that  presents  any  exception  to  the 
principle  laid  down  by  the  Court  of  Appeals  that  a  person  of 
unsound  mind  is  responsible  for  the  consequences  of  acts 
which  in  the  case  of  a  sane  person  would  be  negligent.  In 
other  words,  the  standard  by  which  he  is  to  be  judged  is  the 
same  as  that  which  must  be  applied  to  the  actions  of  a  sane 
person.  It  certainly  seems  to  be  a  cruel  doctrine,  but  as  it  is 
apparently  based  upon  the  principle  that,  as  between  two 
innocent. persons,  the  loss  must  fall  upon  him  who  caused  it 
rather  than  upon  the  other,  the  best  that  can  be  said  about  it 
is  that  it  is  a  rule  which  serves  the  convenience  of  the  public 
to  which  individual  rights  must  give  way." 

It  will  thus  be  observed  that  the  case  was  disposed  of  below 
upon  the  ground  that  the  defendant  was  liable  even  though 
assuming  that  his  condition  was  the  result  of  exhaustion 
caused  by  his  efforts  to  save  the  ship  from  the  perils  of  the 
storm,  and  the  question  as  to  whether  the  mate  was  guilty  of 
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negligence  was  not  considered.  The  Appellate  Division  has 
affirmed,  following  in  its  opinion,  the  reasoning  of  the  trial 
judge. 

We  cannot  give  our  assent  to  such  a  view  of  the  law.  To 
our  minds  it  is  carrying  the  law  of  negligence  to  a  point  which 
is  unreasonable,  and,  prior  to  this  case,  unheard  of,  and  is  estab- 
lishing a  doctrine  abhorent  to  all  principles  of  equity  and  jus- 
tice. In  this  case,  as  we  have  seen,  the  storm  commenced  on 
Friday,  continued  through  Saturday  and  Sunday,  .and  it  w^as 
not  until  5  o'clock  Monday  morning  that  the  defendant  was 
relieved  from  the  care  of  his  vessel.  For  three  days  and 
nights  he  had  been  upon  duty  almost  continuously,  and  for  the 
last  forty-eight  hours  had  not  been  below  the  deck.  The  man 
is  not  yet  born  in  whom  there  is  not  a  limit  to  his  physical  and 
mental  endurance,  and  when  that  limit  has  been  passed,  he 
must  yield  to  laws  over  which  man  has  no  control.  When  the 
case  was  here  before,  it  was  said  that  the  defendant  was  bound 
to  exercise  such  reasonable  care  and  prudence  as  a  careful  and 
prudent  man  would  ordinarily  give  to  his  own  vessel.  What 
careful  and  prudent  man  could  do  more  than  to  care  for  his 
vessel  until  overcome  by  physical  and  mental  exhaustion  ?  To 
do  more  was  impossible.  And  yet  w^e  are  told  that  he  must, 
or  be  responsible.  Among  the  familiar  legal  maxims  are  the 
following :  The  law  intends  what  is  agreeable  to  reason ;  it 
does  not  suffer  an  absurdity.  Impossibility  is  an  excuse  in 
law,  and  there  is  no  obligation  to  perform  impossible  things. 
(Coke  Litt.  78 ;  9  Coke,  22 ;  Coke  Litt.  29 ;  1  Pothier  Obi. 
pt.  1,  c.  1,  s.  4,  §  3.)  Applying  tliese  maxims  to  the  case 
under  consideration,  we  think  the  fallacy  of  the  reasoning 
below  is  apparent,  and  that  it  cannot  and  ought  not  to  be 
sustained. 

As  to  whether  the  mate  should  be  chargeable  with  negli- 
gence, is  a  question,  which  has  not,  as  yet,  been  determined. 
It  is  said  that  he  did  nothing  to  save  the  vessel.  It  appears 
that  he  was  on  deck  obeying  the  orders  of  the  captain.  The 
circuinstiiuces  surrounding  him  were  peculiar.  Possibly  he 
might  have  put  the  captain  in  irons  and  taken  the  command 
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of  the  vessel,  but  mutiny  at  sea  is  criminal  and  heavily  pun- 
ished. In  order  to  justify  such  action  he  must  be  satisfied  of 
the  derangement  of  his  superior  officer,  and  be  able  to  com- 
mand the* assistance  of  the  crew.  Whether  the  condition  of 
the  captain  was  so  apparent  at  the  time  as  to  charge  the  mate 
with  negligence  in  not  resorting  to  strong  measures,  we  think, 
was  a  question  of  fact  for  the  determination  of  the  jury,  and 
that  it  was  not  within  the  province  of  the  court  to  dispose  of 
it  as  a  question  of  law. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Baktlett,  J.  (dissenting).  I  am  of  opinion  there  was  no 
question  for  the  jury  in  this  case. 

The  learned  counsel  for  the  defendant  asked  to  go  to  the 
jury  on  two  questions :  First,  "  Whether  or  not  the  defend- 
ant became  insane  solely  in  consequence  of  his  eflfort  to  3a ve 
the  vessel  during  the  storm." 

It  is  true  that  Judge  Earl,  writing  in  this  case  for  tlie  court 
on  the  former  appeal,  stated  that  if  the  defendant  had  become 
insane  solely  in  consequence  of  his  efforts  to  save  the  vessel 
during  the  storm,  we  would  have  had  a  different  case  to  deal 
with. 

It  is,  however,  undisputed  that  the  record  now  before  us  is 
identical  in  all  essential  respects  with  the  one  then  under 
examination,  and  it,  therefore,  follows  that  the  determination 
of  this  court  that  the  insanitv  of  the  defendant  was  no  defense, 
is  the  law  of  this  case,  and  was  properly  followed  by  the  trial 
judge  when  he  directed  a  verdict  for  the  plaintiff. 

Second,  "  Whether  the  defendant  became  insane  solely  in 
consequence  of  a  sickness  occasioned  by  his  efforts  to  save  the 
vessel  during  the  storm,  and  the  quinine  which  was  taken 
therefor." 

Judge  Earl  stated  in  his  opinion  upon  the  former  appeal 
that  if  it  were  found  upon  a  new  trial  that  the  defendant's 
mental  condition  was  produced  wholly  by  his  efforts  to  save 
the  vessel  during  the  storm,  and  it  should,  therefore,  be  held 
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that  no  fault  could  be  attributed  to  him  on  account  of  what 
he  personally  did,  or  omitted  to  do,  then  the  question  would 
still  remain  whether  the  carelessness  of  his  mates  and  crew, 
who  were  his  servants,  could  not  be  attributed  to  him,  and  his 
liability  be  thus  based  upon  their  failure  to  act. 

There  is  no  conflict  of  evidence  on  this  latter  point,  and  only 
a  question  of  law  is  presented  to  this  court  on  undisputed  facts, 
whether  the  captain  was  not  liable  for  this  loss,  not  only  on 
account  of  his  insanity,  but  for  the  reason  that  the  mates  and 
crew,  having  full  knowledge  of  the  captain's  mental  incapacity, 
and  that  the  rudder  was  useless,  failed  to  intervene  and  save 
the  vessel,  but  allowed  her  to  drift  with  the  dead  swell  upon 
the  beach,  with  all  sail  set  and  no  anchors  out,  in  a  light  wind 
blowing  off  shore,  in  the  middle  of  a  pleasant  afternoon,  with 
two  steam  tugs  lying  by  and  offering  a  tow  to  a  port  nine  miles 
distant.  There  was  no  request  to  go  to  the  jury  as  to  the  con- 
duct of  the  crew. 

The  liability  of  the  captain  for  the  acts  of  his  mates  and 
crew  is  well  settled. 

Story  on  Agency  (§  314)  states  :  "  The  policy  of  the  mari- 
time law  has,  therefore,  indissolubly  connected  his  (the  mas-' 
ter's)  personal  responsilnlity  with  that  of  all  the  other  persons 
on  board,  who  are  under  liis  commapd  and  are  subjected  to  his 
authority." 

With  the  same  record  before  us  as  on  the  former  apjjeal,  I 
am  unable  to  understand  why  the  decision  of  this  court  should 
not  be  followed  (143  X.  Y.  442). 

I  vote  for  attirniance. 

All  concur,  with  IIaight,  J.,  for  reversal,  except  Baktlett, 
J.,  who  reads  for  afHnnance. 

Judgment  reversed,  etc. 
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New  York  Security  and  Trust  Company,  Respondent,  v. 
Ernst  Lipman  et  al.,  Defendants,  and  Hono  Kong  and 
Shanghai  Banking  Corporation,  Antony  Oibbs  &  Sons^ 
and  CoTEswoRTH  &  Powell,  Appellants. 

1.  Factors'  Act  —  Object  op  Statute,  The  object  of  ttie  Factors' 
Act  (L.  1880,  ch.  179)  was  to  protect  innoceDt  persons  who  deal  in  reliance 
upon  apparent  ownership,  resting  upon  possession  either  of  the  mer- 
chandise itself  or  documentary  evidence  of  ownership. 

2.  Agent  to  Sell  and  Remit  not  a  Trustee.  One  who  is  intrusted 
with  the  lawful  evidence  of  title  to  merchandise,  to  enable  him  to  sell  it 
and  remit  the  proceeds,  becomes  an  agent,  within  the  meaning  of  the 
Factors'  Act;  and  the  fact  that  he  is  called  a  trustee  in  a  secret  agreement 
under  which  he  is  intrusted  with  the  evidence  of  ownership  does  not 
make  him  a  trustee  as  to  third  parties  having  no  notice  of  the  agreement. 

3.  Possession  of  Evidence  op  Title  to  Merchandise  —  Secret 
Trust  Agreement  —  Warehouse  Receipts.  If  the  shipper  to  this 
country  of  goods  originally  owned  by  himself  delivers  the  bills  of  lading 
and  consular  invoices  to  bankers,  and  the  latter  intrust  them  to  the  ship- 
per's representative  here,  on  receiving  from  him,  by  secret  agreement, 
receipts  stating  that  the  goods  are  the  property  of  the  bankers  and  are  to 
be  held  in  trust  for  them,  and  that  the  proceeds  of  sale  are  to  be  remitted 
to  them,  so  that  the  shipper  is,  in  effect,  intrusted  with  the  documentary 
evidence  of  ownership  by  which  he  can  import  the  goods  and  obtain  ware- 
house receipts  therefor,  for  the  purpose  of  selling  the  goods  as  the  agent 
of  the  bankers,  the  transaction  comes  within  the  Factors'  Act  and  the 
shipper  is  to  be  deemed  the  true  owner  of  the  goods  as  to  a  stranger  to 
the  secret  agreement  and  trust  receipts,  who  in  good  faith  and  for  value 
takes  from  the  shipper  warehouse  receipts  issued  to  the  latter. 

4.  Waheiiouse  Receipts  —  Substituted  Merchandise.  Where  such 
merchandise  as  burlaps,  in  bales  of  practically  the  same  value,  is  ware- 
housed and  negotiable  open  receipts  for  so  many  bales,  without  identi- 
fying marks,  are  duly  issued  under  an  agreement  by  which  bales  may  be 
withdrawn  and  others  substituted,  the  liability  of  the  warehouseman  to 
account  to  the  bona  fide  holder  for  value,  by  transfer  from  the  depositor, 
of  an  open  receipt,  for  the  number  of  bales  mentioned  therein  and  then 
on  deposit,  is  a  good  consideration  for  the  substitution  of  the  same  num- 
ber of  bales,  of  like  constituent  units,  upon  the  surrender  of  the  original 
receipt,  and  will  uphold  the  surrenderer's  right  in  bales  substituted  for 
those  on  the  faith  of  which  he  parted  with  value. 

JS\  T.  Security  <fe  Trust  Co.  v.  Lipman,  91  Hun,  554,  affirmed. 
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Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 16, 1896,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion.  • 

Michael  11.  Cardozo  and  WlUard  Parker  Butler  iorCotes- 
worth  &  Powell,  appellants.  The  defendant  bankers  had  an 
absolute  title  on  December  14,  1892,  to  the  goods  previously 
delivered  by  them  to  Lipman  &  Co.  under  trust  receipts,  for 
they  had  advanced  their  money  for  the  financing  of  the  impor- 
tations under  an  agreement  for  a  lien.  (i^.  d;  M.  iT.  Bank 
v.  Logaiu  74  N.  Y.  568;  F,  A  M.  N.  Bank  v.  Atkinson^  74 
K.  Y.  587  ;  F.  cfc  J/.  N.  Bank  v.  Ilazeltiae^  78  N.  Y.  104 ; 
Moors  V.  Kidder,  34  Hun,  534 ;  106  N.  Y.  32  ;  Drexel  v. 
Pease,  11  X.  Y.  Supp.  133;  133  N.  Y.  129.)  Gutmann,  as 
agent  of  Lipman  &  Co.,  never  had  any  such  possession  of 
defendants'  bales  as  gave  him  the  right  to  make  a  valid  pledge 
of  them  to  the  respondent  or  to  the  warehouse  company,  or 
enabled  him  to  transfer  title  to  either  of  them,  and  the  court 
below  erred  in  so  holding.  (7^^.  cfe  M,  N,  Bank  v.  Logan,  74 
K.  Y.  586 ;  Moors  v.  Kidder,  34  Hun,  534 ;  Covell  v.  HiU, 
4  Den.  323  ;  Hazard  v.  Fiske,  83  N.  Y.  287 ;  Ballard  v. 
BurgeU,  40  N.  Y.  314 ;  Dotvs  v.  Perrin,  16  N.  Y.  325  ;  Aus- 
tin v.  Pye,  46  X.  Y.  500  ;  Fdwards  v.  Dooley,  120  X.  Y.  540 ; 
F.  N.  Bank  V.  Shaw,  61  X.  Y.  283.)  There  is  no  proof  in 
the  case  that  Lipman  &  Co.  and  the  warehouse  company  could 
lawfully  make,  or  ever  did  make,  any  agreement  without  the 
defendant  bankers'  knowledge,  whereby  their  bales  became 
substituted  for  earlier  bales  covered  by  the  negotiable  ware- 
house receipts  and  previously  delivered  to  the  plaintiffs,  and 
the  court  below  erred  in  finding  that  such  agreement  was 
made,  or  could  be  made,  and  that  the  substitution  effected 
under  such  an  agreement  wtis  or  could  be  lawful.  {Moors  v. 
Kidder,  106  X.  Y.  32.)  The  Xew  York  Factors'  Act  has  no 
application  to  the  present  case,  and  the  court  below  erred  in 
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80  holding.  {Couell  v.  IlUl,  6  N.  Y.  374 ;  3/.  c6  T.  Bank  v. 
F.  c&  M^NaL  Bank,  60  N.  Y.  40 ;  F.  N.  Bank  v.  Shaw,  61 
N.  Y.  283 ;  F.  cJ&  IL  N,  Bank  v.  Atkinson,  74  N.  Y.  587 ; 
Moors  V.  Kidder,  106  N.  Y.  40 ;  Bhjdenstein  v.  iY.  F.  iS.  cfe 
T.  6^0.,  15  C.  C.  A.  17;  Cartwright  v.  Wilmerding,  24  N.  Y. 
521  ;  Soltau  v.  Gerdau,  119  N.  Y.  380;  Kinsey  v.  Leggett^ 
71  IS^.  Y.  387;  Ilowland  v.  ir^c^rfr?//,  60  N.  Y.  73.)  The 
Factors'  Act,  even  if  applicable,  does  not  protect  the  plaintiflE, 
as  the  plaintiff  never  advanced  Lipman  &  Co.  any  value  on 
the  faith  and  credit  of  the  defendant's  bales,  or  of  the  ware- 
house receipt  issued  to  it  on  December  15, 1892,  and  the  court 
below  erred  in  so  holding.  {Coddington  v.  Bay,  20  Johns. 
637;  P.  Ins.  Co.  v.  CAurch,  81  N.  Y.  221  ;  Moore  v.  Eyder, 
61  N.  Y.  441 ;  Aldridge  v.  Johnson,  7  E.  &  B.  885 ;  Lang- 
ion  v.  Iliggins,  4  H.  &  R.  402  ;  Hurd  v.  Cook,  75  N.  Y.  454 ; 
Crofoot  V.  Bennett,  2  K.  Y.  258;  Kimlerly  v.  Patchin,  19 
JS\  Y.  330 ;  Pleasants  v.  Randall,  6  Rand.  473.) 

Franklin  B,  Lord  and  S.  Sidney  Smith  for  Antony  Qibbs 
&  Sons  et  al.,  appellants.  A  banker  in  whose  name  goods 
are  shipped,  and  who  has  taken  the  bills  of  lading  in  his  own 
name,  is  the  owner  of  those  goods.  {Moors  v.  Kidder,  106 
N.  Y.  32;  Brexel  v.  Pease,  133  N.  Y.  129;  F.  <&  M.  K 
Bank  v.  Logan,  74  N.  Y.  568  ;  F.  c&  3L  iY.  Bank  v.  Atkin- 
son, 74  N.  Y.  587 ;  F.  cfe  J/.  JV.  Bank  v.  Ilazeltine,  78  N. 
Y.  104 ;  Munroe  v.  Bonnano,  31  Abb.  [N.  C]  1 ;  Carter  v. 
Arguimho,  31  Abb.  [N.  C]  3;  English  Bank  of  Rio  de 
Janeiro  v.  Barr,  31  Abb.  [N.  C]  7.)  An  owner  cannot  be 
divested  of  his  ownership  in  personal  property  simply  by 
parting  with  the  possession.  (Spraights  v.  Ilawley,  39  X.  Y. 
441 ;  Cavill  v.  Hill,  4  Den.  323 ;  Hazard  v.  Fiske,  83  N,  Y. 
287  ;  Ballard  v.  Burgett,  40  N.  Y.  314 ;  Austin  v.  Dye,  46 
N.  Y.  500  ;  Soltau  v.  Gerdau,  119  N.  Y.  397 ;  F.  cfe  J/.  iY. 
Bank  V.  Logan,  74  N.  Y.  568;  Moors  v.  Kidder,  34  Ilun, 
534;  7^.  iY.  ^^nA;  v.  /SAa?^?,  61  N.  Y.  283.)  In  this  case 
neither  Lipman  ik  Co.  nor  their  agent,  Gutmann,  pledged  to  the 
plaintiff  appellants'  goods.     {Moors  v.  Kidder,  34  Hun,  536.) 
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The  Factors'  Act  only  operates  by  way  of  estoppel.  {Howland 
V.  Woodruff,  60  N.  Y.  73  ;  SoUau  v.  Gerdau,  119  N.  Y.  380.) 
Lipman  &  Co.  were  neither  agents  nor  factors  of  the  appel- 
lants under  the  New  York  Factors'  Act.  {F.  N.  Bank  v. 
Shaw,  61  N.  Y.  283.)  The  Factors'  Act  is  not  available  to  the 
plaintiff  as  a  defense.  {Spraights  v.  Ilawley,  39  N.  Y.  441 ; 
Soltau  V.  Oerdau,  119  N.  Y.  397;  Coddbigion  v.  Bay,  20 
Johns.  637;  L.  1830,  ch.  179,  §  4;L.  1868,  ch.  326;  L. 
1859,  ch.  363;  P.  Im.  Co.  v.  Church,  81  N.  Y.  221; 
Moore  v.  Ryder,  65  N.  Y.  438 ;  Farwell  v.  /.,  et^.,  xV.  Bank, 
90  N.  Y.  483.)  The  warehouse  company  were  not  defendants' 
agents  for  any  purpose,  nor  could  they  make  any  arrangement 
by  wlAch  their  warehouse  receipts  of  December,  1891,  should 
be  applicable  to  goods  not  yet  received  ;  any  such  arrangement 
would  be  contrary  to  the  Penal  Code.  (Penal  Code,  §  629 ; 
Bell  V.  Leggett,  7  N.  Y.  176;  Otis  v.  Ilarrisan,  36  Barb. 
210;  DevUn  v.  Brady,  36  N.  Y.  531;  Barr  v.  N,  Y,,  Z. 
E.  db  ir.  R,  R.  Co.,  52  Ilun,  555 ;  Griffith  v.  Welh,  3  Den. 
226;  Nellis  v.  Clark,  4  Hill,  424;  Gardner  v.  McEwen,  19 
N.  Y.  123;  Southard  v.  Benner,  72  N.  Y.  424.)  In  the 
absence  of  the  plaintiffs  showing  that  Lipman  made  some 
statement  to  them  about  ownership,  on  which  they  relied, 
and  on  the  faith  of  which  they  parted  with  something,  they 
cannot  sustain  their  title  to  the  fifteen  Gibbs  bales,  or  the 
twenty-two  Ilong  Kong  bales.  {Sjyraights  v.  Jlawley^  39  X. 
Y.  441;  F.  Nat  Bank  v.  Shaw,  61  N.  Y.  283;  Soltau  v. 
Gerdau,  119  N.  Y.  380.) 

William  B.  Ilornhlotner  and  Howard  A.  Taylor  for 
respondent.  The  special  title  of  the  plaintiff  as  pledgee  is 
paramount  and  superior  to  the  secret  titles  of  the  appellants 
under  the  Factors'  Act  of  this  state.  (L.  1830,  ch.  179,  §  3  ; 
Cartw right  v.  Wilnierding,  24  N.  Y.  521 ;  Pegram  v.  Car- 
son,  10  Rosw.  505  ;  1  Daniel  on  Xeg.  Inst.  §  827 ;  Ilornhlower 
V.  Proud,  2  B.  &  A.  ^27  ;  Colebrooke  on  Col.  Sec.  §§  15,413, 
414;  Clark  v.  Iselin,  21  Wall.  300;  A,  E,  Nat,  Bank  v.  A" 
Y,  B,  ct:  P.  Co,,  14S  X.  Y.  em ;  McXeil  v.  Hill,  1  Woolw. 
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96 ;  Drigga  v.  Decm^  87  Hun,  319 ;  Hayt  v.  II.  K  Ins.  Co., 
26  Hun,  416  ;  96  N.  T.  650 ;  If.  C.  Nat.  Bank  v.  Ijyrd,  3a 
Hun,  561.)  The  trust  receipts  gave  the  appellants  no  title 
whatever.  {McFarland  v.  Wheeler,  26  Wend.  467 ;  Black 
V.  Bogert,  65  N.  Y.  601 ;  Bemn  v.  Waters,  3  C.  &  P. 
520 ;  Cross  v.  Page,  31  Scot.  L.  R.  401 ;  Tod  v.  M. 
B.  Co.,  10  Sess.  Cas.  1009 ;  SeweU  v.  Burdick,  L.  R. 
[10  App.  Cas.]  74.)  The  appellants  have  not  given  evi- 
dence of  title  if  they  had  any.  {Stonefyridge  v.  Perkins,  141 
N.  Y.  1 ;  N.  Y.  S.  \&  T.  Co.  v.  S.  G.  cfe  El.  L.  Co.,  88  Hun, 
569.)  The  chattel  mortgage  recording  acts  render  the  trust 
receipts  void  as  to  the  plaintiff,  the  plaintiff  being  both  a  cred- 
itor of  Lipnian  &  Co.  and  a  hanajvde  purchaser  or  pledgee  of 
the  bales.  (L.  1833,  ch.  279,  §§  1,  2;  Green  v.  Van  Buskirk, 
7  Wall.  139;  Whart.  on  Confl.  of  Laws,  §  297;  Farmers' 
Bank  v.  Cowan,  2  Abb.  Ct.  App.  Dec.  88 ;  Robert  v.  Good, 
36  N.  Y.  408 ;  Stilwell  v.  Carpenter,  62  N.  Y.  639 ;  Jarvis 
V.  Sewall,  40  Barb.  450 ;  Burt  v.  Place,  4  Wend.  591 ; 
Ritchie  V.  Putnam,  13  Wend.  524 ;  Wines  v.  Mayor,  etc.,  70 
N.  Y.  613;  Dufiford  v.  Weaver,  84  N.  Y.  445;  Dunham  v. 
Townshend,  118  N.  Y.  286.)  The  trust  receipts  are  void 
under  the  statutes  against  fraudulent  conveyances.  {IlamiU 
ton  V.  Russell,  1  Cranch,  310;  Bump  on  Fraud.  Conv.  [3d. 
ed.]  270,  271 ;  Cleans  v.  Dowd,  128  U.  S.  273 ;  Potts  v. 
Hart,  99  N.  Y.  168;  Ilangen  v.  Ilachemeister,  114  N.  Y. 
566.)  The  trust  coujpany's  title  under  the  warehouse  receii)t 
of  December  16,  1892,  is  superior  to  appellants'  claims. 
{liohhins  v.  Falconer,  11  J.  &  S.  363;  McBuriiey  v.  Martin, 
6  Robt.  502;  Morange  v.  Wnldron,  6  Hun,  529;  Goodrich  v. 
Dunhar,  17  Barb.  644.)  The  principles  of  equity  and  com- 
mon law  protect  the  plaintiff.  {McNeil  v.  T.  JV.  Bank,  46 
X.  Y.  325 ;  I/ern  v.  Nichols,  1  Salk.  289 ;  Lickharrou^  v. 
Mason,  2  D.  &  E.  70 ;  Voorhis  v.  Olvistead,  66   X.  Y.  113.) 

Yann,  J.  This  action  was  brought  to  settle  conflicting 
claims  to  the  proceeds  of  a  quantity  of  burlaps  sold  by  the 
plaintiff  under  a  warehouse  receipt,  pledged  to  secure  a  loan 
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of  money,  no  question  being  raised  by  any  defendant  as  to  the 
propriety  of  an  action  in  equity.  All  the  claimants  derived 
title  through  the  firm  of  Lipman  &  jOo.,  manufacturers  and 
importei*8,  of  Dundee,  Scotland,  who  were  represented  in  this 
country  by  one  Ludwig  Gutmann,  as  their  general  agent. 
Their  business  was  to  finish  goods  taken  in  the  rough  from  the 
looms,  put  them  in  shape  for  the  market  and  export  them. 
The  plaintiff  claimed  special  title,  as  pledgee,  to  all  the  bur- 
laps, consisting  of  two  hundred  bales,  while  the  Ilong  Kong 
and  Shanghai  Banking  Corporation,  Antony  Gibbs  &  Sons 
and  Cotesworth  &  Powell,  who  alone  are  before  us  as  appellants, 
claimed  general  title  to  twenty-two,  fifteen  and  nine  of  said 
bales  respectively.  Other  claims  were  presented  by  different 
parties,  but  they  are  not  now  material,  as  the  owners  or  rep- 
resentatives thereof  have  not  appealed. 

The  question  presented  is,  whether  any  of  the  appellants 
had  any  title  to  the  bales  claimed  by  tliem,  and,  if  so,  whether 
that  title  was  good  as  against  the  plaintiff  ? 

The  trial  was  before  the  court  at  Special  Term,  and,  as  the 
decision  was  general  in  form,  all  the  facts  warranted  by  the 
evidence  and  necessary  to  support  the  judgment  are  presumed 
to  have  been  found.  {Amherst  College  v.  Jiitch,  151  N.  Y. 
2S8,  320.) 

Evidence  was  given  tending  to  show  that  on  the  first  of 
December,  ISlJl,  Lipman  &  Co.  had  on  storage  with  the 
Terminal  Warehouse  Company  in  the  city  of  New  York  eight 
hundred  and  one  bales  of  burlaps,  for  five  hundred  of  which 
negotiable  warehouse  receipts  were  subsequently  given  to  that 
firm.  When  their  agent,  Mr.  Gutmann,  first  took  out  receipts 
of  that  kind  he  was  asked  by  the  representative  of  the  ware- 
house company  for  which  bales  he  wanted  them,  and  whether 
he  wanted  them  for  any  particular  bales,  and  he  said  no,  tliat 
he  wanted  no  bale  marks  in  the  receipts,  so  that  he  could  sul)- 
stitute  other  bales  equal  in  kind  and  quality  for  those  in  stor- 
age whenever  he  liked.  After  this  conversation,  the  ware- 
house receipts  were  always  made  out  as  thus  requested,  without 
identifying  marks,  and  substitutions  were  made  from  time  to 
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time  as  bales  were  taken  out  of  the  bonded  warelioiise  and  sold 
until  none  of  the  bales  on  hand  December  1,  1891,  were  in 
the  warehouse  on  December  15,  1892,  when  the  controversy 
before  us  arose. 

The  shipping  documents  accompanying  each  importation  of 
Lipman  &  Company,  and  delivered  by  Mr.  Gutmann  to  the 
custom  house  authorities,  consisted  of  a  bill  of  lading,  a  con- 
sular invoice  and  a  warehouse  entry.  The  bill  of  lading  was 
made  out  to  Lipman  &  Company  as  both  consignor  and  con- 
signee, except  in  the  case  of  Antony  Gibbs  &  Sons,  who  were 
themselves  named  as  consignees,  but  they  indorsed  on  the 
back  of  the  instrument  the  words,  "  deliver  to  the  order  of 
Messrs.  Lipman  &  Co.,  New  York,"  and  signed  the  same  by 
their  Arm  name.  The  consular  invoice  contained  a  declara- 
tion signed  by  a  member  of  the  firm  of  Lipman  &  Company 
to  the  effect  that  he  was  the  manufacturer  of  the  goods 
imported,  and  the  United  States  consul  at  Dundee  certified, 
among  other  things,  tliat  he  was  satisfied  that  the  person  mak- 
ing the  declaration  was  the  person  he  represented  himself  to 
be.  The  warehouse  ^itry,  dated  at  the  custom  house,  Xew 
York,  was  headed,  "  Entry  of  merchandise  imported,"  at  a 
date  named,  "  by  Ludwig  A.  Gutmann,"  and  to  itw^as  annexed 
the  declaration  of  Gutmann,  acknowledged  before  a  notary 
pul)lic,  that  he  was  the  ultimate  consignee  of  tlie  merchandise 
mentioned  in  the  annexed  entry  and  invoice,  and  that  Lipman 
&  Company  were  the  owners  thereof.  All  these  papers, 
except  the  last,  were  mailed  to  Gutmann,  who,  on  presenta- 
tion thereof  at  the  custom  house,  was  enabled,  in  the  usual 
course  of  business  there,  to  take  out  the  warehouse  entry  and 
obtain  a  permit  to  send  the  goods  to  a  bonded  warehouse, 
where  they  were  stored  subject  to  the  order  of  Lipman  & 
Company.  The  Terminal  Warehouse  Company  was  accus- 
tomed to  issue  to  Lipman  &  Company  two  kinds  of  receipts 
for  goods  thus  stored,  one  of  which  w^as  non-negotiable  and 
simply  a  memorandum  that  the  goods  were  held  on  storage 
for  Lipman  &  Company,  and  the  other,  which  was  the  kind 
issued  for  the  bales  in  question,  was  negotiable,  and  stated  in 
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substance  that  the  warehouse  company  had  "received  in 
Rositer  stores  No.  4  TJ.  S.  bonded  on  storage  for  account  of 
Lipman  &  Company  "  so  many  bales  of  burlaps, "  marks  vari- 
ous *  *  *  deliverable  only  upon  return  of  this  receipt 
and  the  payment  of  charges  accrued  thereon."  The  word 
"  negotiable  "  was  printed  across  the  face  of  the  receipt. 

After  December  1st,  1891,  the  exact  date  not  clearly  appear- 
ing, Lipman  &  Company  borrowed  $50,000  from  the  plaintiff 
upon  their  note  at  four  months,  in  the  nsual  form,  with  the 
added  statement  that  said  firm  had  pledged  to  the  plaintiff  as 
security  five  negotiable  receipts  of  the  Terminal  Warehouse 
Company,  dated  December  Ist,  1891,  for  one  hundred  bales 
of  burlaps  each,  with  authority  to  sell  the  same,  "  or  any  secu- 
rities that  may  be  substituted  in  lien  thereof,"  upon  certain 
conditions  duly  named.  Said  warehouse  receipts,  which  were 
in  the  form  already  described,  we»e  annexed  to  the  note  and 
delivered  therewith,  duly  assigned  by  Lipman  &  Company  in 
blank,  at  the  time  the  loan  was  made,  and  at  the  same  time 
the  plaintiff  learned  from  actual  inspection  in  the  warehouse 
that  five  hundred  bales  of  burlaps  were  Aored  therein  subject 
to  the  order  of  Lipman  &  Company.  At  the  date  of  the  loan 
Lipman  &  Company  gave  the  plaintiff  to  understand  that  the 
goods  represented  by  the  receipts  belonged  to  them,  and 
nothing  was  at  any  time  said  to  indicate  that  any  one  else  had 
any  claim  upon  them.  The  plaintiff  had  no  information  as  to 
the  financial  standing  of  the  borrowers,  and  the  loan  was  made 
upon  the  strength  of  the  facts  thus  stated. 

On  the  7th  of  September,  1892,  said  note  was  renewed  upon 
the  same  security  and  in  reliance  on  the  same  facts.  Subse- 
quently Lipman  &  Company  paid  $30,000  upon  the  note  then 
held  by  the  plaintiff,  and  three  of  the  receipts  were  thereupon 
surrendered,  so  that  on  the  15th  of  December,  1892,  when 
Lipman  &  Company  failed,  they  still  owed  the  plaintiff  $20,000 
on  said  note,  to  secure  which  it  held  the  two  remaining  receipts 
for  one  hundred  bales  each,  running  to  Lipman  &  Company 
and  indorsed  in  blank,  and  upon  the  day  last  named  it  deliv- 
ered to  the  warehouse  company  said  two  receipts  and  received 
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in  exchange  one  receipt  for  two  hundred  bales  made  out  in  its 
own  name.  There  were  just  two  hundred  bales  then  on  hand. 
Upon  the  strength  of  this  receipt,  and  pursuant  to  the  terms 
of  the  note,  the  plaintiff  took  possession  of  the  two  huiidred 
bales  in  question  and  sold  them  on  the  28th  of  January,  1893, 
for  the  sum  of  $22,823.84. 

Nothing  was  said  to  the  plaintiff  at  any  time  by  any  person 
about  substituting  new  bales  for  those  covered  by  the  original 
receipts,  but  in  fact  Lipman  &  Company  took  out  old  and  put 
in  new  bales  almost  daily.  Mr.  Gutmann,  who  was  well  quali- 
fied to  speak  upon  the  subject  from  actual  observation,  testi- 
fied that  all  the  bales  of  burlaps  were  substantially  equivalent 
in  value,  and  there  was  no  evidence  to  the  contrary. 

The  title  of  the  appellants  rests  upon  certain  trust  receipts, 
so  called,  signed  by  Lipman  &  Company  through  Mr.  Gut- 
mann, dated  at  New  York,  to  the  effect  that  said  firm  had 
received  from  the  appellants  respectively  a  bill  of  lading  for 
a  certain  number  of  bales,  which,  as  the  receipt  further  stated, 
*'we  hereby  agree  to  hold  as  their  property  and  to  keep 
insured  against  fire  *  *  *  and  on  sale  of  said  goods, 
or  any  portion  thereof,  we  further  bind  ourselves  to  remit 
*  *  *  the  pi:oceeds  thereof  as  soon  as  received ;  the  inten- 
tion of  the  undersigned  in  giving  this  trust  receipt  being  to 
protect  and  preserve  unimpaired  the  title  and  interest  of  "  the 
appellant  named  '^  in  said  goods,  and  to  act  in  the  premises 
entirely  as  their  trustees ;  it  being  further  understood  that  on 
the  proceeds  of  the  said  goods  being  handed  over  to  "  such 
appellant  "the  trust  which  has  been  hereby  created  shall 
thereupon  cease."  In  the  case  of  Cotesworth  &  Powell,  there 
was  also  evidence  showing  a  large  sum  due  them  from  Lip- 
man &  Company  on  a  balance  of  account  and  certain  corrre- 
spondence  was  read  showing  that  Cotesworth  &  Powell  had 
agreed  to  lend  money  to  Lipman  &  Company  on  the  security 
of  such  trust  receipts.  All  this  evidence  was  wanting  in  the 
case  of  tlie  two  other  appellants  except  that  each  held  a  trust 
receipt  differing  somewhat  in  phraseology  but  similar  in  legal 
effect  to  that  held  by  Cotesworth  &  Powell.     The  receipt 
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given  to  Antony  Gibbs  &  Sons  contained  a  promise  on  the 
part  of  Lipraan  &  Company  that  "  on  the  sale  of  said  goods 
or  any  portion  thereof  "  they  would  remit  to  Gibbs  &  Sons 
the  proceeds  as  soon  as  received.  The  receipts  given  to  the 
Hong  Kong  &  Shanghai  Banking  Association  did  not  contain 
the  words  "  on  sale  of  said  goods  or  any  portion  thereof,"  but 
contained  a  promise  upon  the  part  of  the  receiptors  "to 
deliver  to  the  bank's  agent  in  New  York  the  warehouse  receij^t 
for  the  same,"  together  with  a  lire  policy  and  a  custom  house 
withdrawal  entry.  Lipman  &  Company  did  not  carry  out  the 
promises  made  by  them  in  the  receipts,  nor  does  it  appear  that 
any  of  the  appellants  ever  made  any  request  to  have  them 
carried  out 

The  evidence  showed  that  when  Lipman  &  Company  shipped 
certain  goods  to  this  country  they  transmitted  the  bills  of 
lading  and  consular  invoices  to  one  of  the  appellants,  who 
then  sent  them  to  Gutmann  for  Lipman  &  Company,  with  a 
blank  trust  receipt  to  be  signed.  Mr.  Gutmann  was  accus- 
tomed to  sign  the  trust  receipt  in  the  name  of  his  firm  and 
return  it,  holding  possession,  however,  of  the  bills  of  lading 
and  the  consular  invoices,  which  he  presented  at  the  custom 
house,  and  without  whicli  no  one  could  have  obtained  the 
goods,  and  received  the  usual  permit  to  store.  Lipman  & 
Company  were  thus  enabled  to  obtain  warehouse  receipts  and 
to  pledge  or  dispose  of  the  same.  The  plaintiffs  never  saw 
the  bills  of  lading  or  consular  invoices  so  furnished  to  Lipman 
&  Company  or  their  agent.  Lipman  &  Company  owned  the 
goods  before  the  loans  were  made  to  them  by  the  appel- 
lants respectively  and  before  the  bills  of  lading  and  consular 
invoices  were  delivered  to  the  appellants,  who  did  not  buy  the 
goods  themselves  upon  the  request  of  Lipman  &  Company,  or 
otherwise,  and  never  had  any  interest  therein  except  as  stated. 
The  receipt  for  two  hundred  bales  given  by  the  warehouse 
company  to  the  plaintiflE  on  the  15th  of  December,  1S92, 
embraced  all  the  bales  then  stored  to  the  order  of  Lipman  & 
Company.  A  part  of  tlicse  bales  were  those  covered  by  the 
trust  receipts  of  tlie  appellants. 
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This  is  the  liistory  of  the  bales  in  question  which  came  inta 
the  lawful  possession  of  Gutmann,  as  agent  of  Lipman  & 
Company,  through  the  usual  evidence  of  title  furnished  by  th& 
appellants  themselves.  By  means  of  the  bills  of  lading  and 
consular  invoices  which  they  delivered  to  Lipman  &  Company 
with  the  intention,  as  the  Special  Term  is  presumed  to  have 
found,  that  the  firm  should  obtain  possession  of  the  goods  and 
sell  them,  they  took  possession  of  them  in  the  usual  and  legal 
way,  and  stored  them  with  the  warehouse  company,  after  the 
date  of  the  last  renewal  of  the  note  held  by  the  plaintiff.  The 
trust  receipts  were  a  secret  arrangement  between  the  appellants 
and  Lipman  &  Coinpany,  known  only  to  themselves, 
the  effect  of  which,  as  between  themselves,  assuming  that 
they  truthfully  express  the  actual  transaction,  it  is  unneces- 
sary to  decide.  There  is  some  reason  to  believe  that 
the  appellants  were  simply  pledgees  out  of  possession,  and 
hence  with  no  title.  As  to  third  persons  the  naked  receipts, 
without  other  proof,  such  as  the  making  of  a  loan  or  of 
advances,  were  slender  evidence  of  title,  and  although  the 
attention  of  the  appellants  was  repeatedly  called  to  this  defect 
during  the  trial,  no  effort  was  made  to  remedy  it,  except  to 
some  extent  by  Cotes  worth  &  Powell,  as  already  stated. 

Independent  of  the  question  of  substitution,  which  will  be 
considered  later,  these  facts  bring  the  case  directly  within  the 
provisions  of  the  Factors'  Act,  which  declares  under  what  cir- 
cumstances a  factor  or  agent  shall  be  deemed  the  true  owner 
as  to  third  persons  acting  in  good  faith.  (L.  1830,  ch.  179.) 
That  act  makes  "  every  factor  or  other  agent,  intrusted  with 
the  possession  of  any  bill  of  lading,  custom  house  permit  or 
warehouse  keeper's  receipt,  for  the  delivery  of  any  "  merchan- 
dise, or  if  he  has  not  tlie  documentary  evidence  of  title,  if  he 
is  "  intrusted  with  the  possession  of  any  merchandise  for  the 
purpose  of  sale,  or  as  a  security  for  any  advances  to  be  made 
or  obtained  thereon  *  *  *  tlie  true  owner  thereof,  so  far 
as  to  give  validity  to  any  contract  made  by  such  agent  with 
any  other  person  for  the  sale  or  disposition  of  the  whole  or 
any  part  of  such  mercliandise,  for  any  money  advanced  or 
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negotiable  instrument  or  other  obligation  in  writing  given  by 
such  other  j^erson  upon  the  faith  thereof."  (Id.  §  3.)  By  the 
next  section  it  is  declared  that  the  holder  of  an  antecedent 
debt  who  accei)t8  or  takes  merchandise  in  deposit  from  any 
such  agent  as  security  therefor,  sliall  not  acquire  thereby  any 
right  other  than  was  possessed  by  the  agent  at  the  time  of  the 
deposit.  Subsequent  sections  protect  the  true  owner  to  a  cer- 
tain extent  by  enabling  him  to  redeem  the  merchandise  when 
pledged,  and  to  recover  any  balance  upon  the  sale  thereof. 
They  prohibit  those  to  whom  merchandise  may  be  committed 
for  transportation  or  storage  only,  from  selling  or  hypothecat- 
ing the  same,  and  finally  make  it  amisdemeanor  for  any  factor 
or  agent  to  sell,  pledge  or  dispose  of  any  merchandise  or  docu- 
mentary evidence  of  title  for  his  own  benefit  contrary  to  good 
faith  and  with  intent  to  defraud  the  true  owner.     (Id.  §  7.) 

While  Lipman  &  Company  are  called  trustees  in  the  receipts 
given  by  them  to  the  appellants,  we  think  they  were  agents 
within  the  meaning  of  the  Factors'  Act.  Two  of  the  receipts 
authorize  a  sale  by  Lipman  &  Company,  while  the  third  fairly 
contemplates  a  sale  by  the  use  of  the  words  "  said  merchan- 
dise or  the  proceeds  thereof."  This  also  appears  from  evi- 
dence outside  of  the  receipts.  Lipman  &  Company  were 
*'  intrusted  with  the  possession  of  "  the  bills  of  lading  and  the 
consular  invoices,  to  which  formal  declarations,  duly  acknowl- 
edged, were  attached,  stating  that  they  were  the  owners  of 
the  goods.  Having  the  lawful  evidence  of  title,  furnished  by 
the  appellants  to  enable  them  to  sell  the  goods  and  remit  the 
proceeds,  they  became  agents  for  that  purpose.  Their  author- 
ized action  was  that  of  agents  and  was  of  the  kind  contem- 
plated by  the  Factors'  Act  as  ordinarily  done  by  agents.  Call- 
ing them  trustees  does  not  make  them  trustees  as  to  third 
persons,  with  no  notice  of  the  secret  agreement.  The  object 
of  the  statute  was  to  protect  innocent  persons  who  deal  in 
reliance  upon  apparent  ownership,  resting  upon  possession 
either  of  the  merchandise  itself  or  documentary  evidence  of 
ownership.  {Carhoright  v.  Wilmerding^  24  N.  Y.  521  ; 
Pegram  v.  Carson^  10  Bos.  505  ;  Meacham  on  Agency,  §  995.) 
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We  have  carefully  examined  the  authorities  relied  upon  by 
tlie  appellants,  but  find  nothing  in  conflict  with  these  views. 

The  remaining  question  relates  to  the  substitution  of  bales. 
The  appellants  claim  that  the  plaintiff  never  advanced  any 
money  on  account  of  their  bales,  and  that  it  never  at  the 
request  of  Lipman  &  Company  surrendered  any  goods  pledged 
to  it  in  substitution  for  the  bales  belonging  to  the  appellants. 
This  is  true,  but  the  Special  Term  is  presumed  to  have  found, 
according  to  the  evidence,  that  prior  to  the  original  loan  Lip- 
man &  Company  had  established  with  the  bonded  warehouse 
a  course  of  dealing,  by  which  the  warehouse  company  issued 
negotiable  open  receipts  to  them  for  certain  specified  quantities 
of  burlaps  without  specifying  any  particular  bales  ;  that  the 
warehouse  company  held  against  such  open  receipts  as  many 
bales  as  they  called  for,  always  retaining  a  sufficient  quantity 
to  cover  all  open  receipts  outstanding,  the  holders  of  which 
could  at  any  time  call  upon  the  warehouse  for  the  quantities 
specified  therein ;  that  at  the  date  of  the  failure  of  Lipman 
&  Company,  by  the  process  of  transfer  in  the  warehouse,  the 
bales  consigned  by  the  appellants  to  Lipman  &  Company  were 
held  by  the  warehouse  company  to  satisfy  the  open  receipts 
that  it  had  given  to  Lipman  &  Company,  and  which  were 
then  held  by  the  plaintiff. 

The  legal  effect  of  the  open  warehouse  receipt  was  an 
undertaking  by  the  warehouse  company  to  deliver  the  num- 
ber of  bales  specified  therein,  stored  with  it  by  Lipman  & 
Company,  to  that  firm  or  their  assigns  upon  the  return  of  the 
receipt.  It  hence  was  under  an  obligation  to  keep  on  hand 
the  number  of  bales  called  for  by  such  receipt  as  long  as  it 
was  outstanding.  It  did  not  agree  to  deliver  any  particular 
bales,  for  the  receipt  was  open  and  contained  no  identifying 
miarks.  If  it  delivered  the  number  of  bales  stored  with  it  by 
Lipman  &  Company,  called  for  by  the  receipt,  upon  the  return 
thereof,  it  satisfied  its  engagement.  According  to  the  uncon- 
tradicted evidence  all  the  bales  were  practically  of  the  same 
value,  and  when  the  plaintiff  demanded  two  hundred  bales, 
under  the  open  negotiable  receipts,  pledged  to  it  by  Lipman 
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&  Company,  the  warehouse  company  was  under  obligation, 
as  bailee  for  the  plaintiff,  to  deliver  the  number  of  bales  called 
for,  and  if  it  did  so  its  contract  with  the  plaintiff  as  assignee 
of  the  open  receipt  was  fully  performed.  Hence,  the  ware- 
house company,  being  under  this  obligation,  was  in  the  posi- 
tion, when  it  surrendered  the  original  two  hundred  bales  to 
Lipman  &  Company,  or  upon  their  order,  of  parting  with 
value  under  the  agreement  in  force  between  them  as  to  the 
substitution  of  new  bales  in  the  place  of  old  ones  withdrawn. 
Their  liability  to  account  to  the  plaintiff  for  two  hundred 
bales  was  a  good  consideration  for  the  substitution  of  two 
hundred  other  bales,  of  like  constituent  units,  upon  the  sur- 
render of  the  former.  This  is  made  very  plain  by  the  opinion 
of  the  Circuit  Court  of  Appeals,  written  in  a  case  brought  by 
one  Blydenstein  against  this  plaintiff  as  defendant  to  recover 
part  of  the  proceeds  of  the  two  hundred  bales  in  question 
upon  a  claim  similar  to  those  asserted  by  the  appellants  in  this 
action.  {Blydenstein  v.  JV,  Y.  Security  cfe  Trust  Co.^  67 
Fed.  JJep.  469.)  We  close  our  review  by  quoting  from  that 
opinion  as  follows :  "  The  trust  company,  therefore,  on  Sep- 
tember 7,  1892,  obtained  a  valid  lien  on  500  bales  of  Lipman 
&  Co.'s  burlaps  then  stored  in  the  warehouse.  Thereupon  the 
warehouse  company  became  its  bailee,  and  held  the  bales  for  it. 
{Gihson  V.  Stevens^  8  How.  [U.  S.]  384.)  Whenever  there- 
after Lipman  &  Co.  asked  to  substitute  otlier  similar  goods  of 
their  own  for  those  originally  delivered  as  collateral,  the  surren- 
der of  an  equal  quantity  of  the  original  security  of  equal  value 
would  be  a  valuable  consideration  for  the  giving  of  the  new 
security.  The  pledgee  as  to  the  latter  would  be  a  holder 
for  value,  and  the  exchange  would  have  no  effect  upon  the 
rights  of  the  pledgee  as  founded  upon  the  original  contract. 
(Colebrooke  on  Col.  Sec.  §  15 :  Clark  v.  Iselin^  21  Wall. 
360.)  The  same  rule  should  apply  where  the  goods  offered 
in  substitution  and  in  exchange,  for  which  goods  already 
pledged  are  surrendered,  are  such  as  have  been  intrusted  to 
the  factor  in  the  manner  provided  for  by  the  Factors'  Act, 
when  the  surrender  is  made  upon  the  faith  of  the  factor's  pos- 
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session.  The  contract  for  disposition  of  such  goods  is  not  for 
'  advances  of  money,'  but  it  would  be  too  narrow  a  con- 
struction of  the  state  statute,  which,  according  to  the  decisions 
of  the  state  courts,  should  be  liberally  construed,  to  hold  that 
one  who  parts  with  money's  worth  in  the  form  of  valuable 
property  is  deprived  of  its  protection  because  he  did  not  first 
transform  such  property  into  cash.  When,  therefore,  Lipman 
&  Co.,  after  having  deposited  the  38  bales  in  warehouse,  sub- 
ject to  their  order,  called  upon  the  warehouse  company  to 
deliver  38  bales  already  covered  by  the  pledged  receipts,  and 
with  no  older  free  bales  than  these  to  substitute  in  their  place, 
they  did  in  fact  apply  for  an  exchange  of  part  of  the  security 
collateral  to  their  loan,  thus  offering  to  pledge  the  new  38 
bales  if  the  old  ones  were  delivered  to  them.  The  offer  was 
accepted,  and,  on  the  faith  of  their  possession  of  the  bales 
which  they  thus  offered  to  pledge,  the  older  bales  were  given 
up  to  them.  This  was  a  valuable  consideration,  parted  with 
in  good  faith,  and  entitles  the  person  paying  it  to  the  protec- 
tion of  the  Factors'  Act,  as  against  the  plaintiffs  (here  the 
defendants),  who  had  intrusted  Lipman  &  Co.  with  the  pos- 
session of  the  goods.  The  trust  company,  on  December  15, 
1892,  had  a  valid  lien  on  all  of  the  200  bales  remaining  in  the 
warehouse  under  the  two  uncanceled  open  receipts  of  Decem- 
ber 1,  1891,  and  they  certainly  did  not  lose  such  lien  by 
returning  the  original  receipts  to  the  warehouse  and  accepting 
in  exchange  a  single  one  in  their  own  name  for  the  full 
account." 

We  think  the  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  Gray, 
J.,  absent. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  the  School  Board  of  the 
Borough  of  Brooklyn,  Respondent,  v.  The  Board  of 
Education  of  the  City  of  New  York  et  al.,  Appellants. 

1.  New  York  City  —  Apportionment  of  General  School  Fund 
AMONG  Boroughs.  By  force  of  section  11  of  the  Greater  New  York 
charter  (L.  1897,  ch.  378).  the  general  school  fund  of  the  city  must  be 
apportioned  b}'  the  city  board  of  education  among  the  several  borough 
school  boards,  upon  the  basis  prescribed  by  section  1065,  from  July  1, 
1898. 

2.  Apportionment  to  Borough  of  Brooklyn.  The  fact  that  the 
apportionment  of  the  general  school  fund  for  1898  upon  the  basis  pre- 
scribed by  section  1065  of  the  charter  gives  the  borough  of  Brooklyn  a 
larger  proportionate  share  of  the  fund  than  was  raised  there  for  school 
purposes  is  saved  from  conflict  with  the  provision  of  section  10,  that  the 
funds  of  the  various  departments  shall  be  used  as  nearly  as  may  be  for 
the  object  for  which  they  were  raised,  by  the  scheme  for  the  equalization 
of  taxation  among  the  boroughs,  provided  by  section  901. 

Matter  of  ScJiool  Board  of  Brooklyn,  34  App.  Div.  49,  affirmed. 

(Argued  November  22,  1898;  decided  January  10,  1899.) 

Appeal  fi'oin  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  5,  1898,  affirming  an  order  of  the  Special  Term 
granting  a  peremptory  writ  of  mandamus. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

E,  Ellery  Anderson  for  appellants.  The  method  of  appor- 
tionment prescribed  in  section  1065  has  no  application  what- 
ever to  so  much  of  tlie  general  school  fund  allowed  for  1898 
as  remained  unexpended  on  the  Ist  day  of  July,  1898.  (L. 
1897,  ch.  378,  §§  10,  11.)  The  board  of  estimate  and  appor- 
tionment have  complete  and  exclusive  jurisdiction  over  the 
expenditures  of  all  the  moneys  raised  for  the  various  parts  of 
the  city  of  Xew  York  for  the  year  1898.  (L.  1897,  ch.  378, 
§§  10,  11.)  The  method  of  distribution  provided  by  section 
1065  of  the  charter  was  intended  to  be  first  applied  to  the 
general  fund  raised  for  the  year  1899.  (L.  1897,  ch.  378, 
§§  10,  11,  1099.)     Section  9<)1  of  the  charter  cannot  afford 
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any  relief  to  tlie  inequalities  and  injustice  which  must  result 
in  the  boroughs  of  Manhattan  and  tlie  Bronx,  Queens  and 
Kichmond,  if  the  order  appealed  from  should  be  carried  into 
effect.     {People  ex  rel,  v.  Conira,  of  Taxes,  95  N.  Y.  554.) 

Ira  Leo  Bamherger  and  «/.  Edward  Swanstroin  for  respond- 
ent. The  apportionment  must  be  made  under  and  in  pursu- 
ance of  section  1065  of  the  charter.  (L.  1897,  ch.  378,  §  11.) 
The  grounds  assigned  by  the  appellants  for  the  inapplicability 
of  section  1065  of  the  charter  to  the  general  school  fund  for 
the  year  1898  are  untenable.     (L.  1897,  ch.  378,  §  11.) 

O'Brien,  J.  The  court  below  has  sustained  an  order  made 
on  the  relator's  application,  directing  that  a  peremptory  writ 
of  mandamus  issue  requiring  the  board  of  education  of  the 
city  jof  New  York  to  forthwith  apportion  the  general  school 
fund,  amounting  to  $4,638,812.76,  among  the  several  borough 
school  boards  of  the  city  in  the  manner  provided  and  required 
by  section  1065  of  the  charter.  The  school  boards  of  the 
other  three  boroughs  of  the  city  were  made  parties  to  the  pro- 
ceeding, and  they  filed  answers  to  the  petition  of  the  relator. 
The  answer  in  each  case  was,  in  substance,  that  certain  action 
taken  by  the  board  of  estimate  and  apportionment  in  regard 
to  the  distribution  of  this  school  fund,  which  is  set  forth  in 
the  petition,  was  final  and  conclusive,  and  that  no  further 
duty  or  right  to  apportion  the  fund  is  vested  in  the  defendant, 
the  board  of  education. 

The  controversy  involves  the  construction  of  at  least  four 
different  sections  of  the  new  charter.  Counsel  on  both  sides 
of  this  controversy  have  been  able  to  find  in  the  various  and 
somewhat  complicated  provisions  of  the  statute  language  and 
expressions  which  would  seem  to  support  their  respective  con- 
tentions. This,  perhaps,  is  not  surprising,  considering  the 
purpose  of  the  enactment  and  the  circumstances  under  which 
it  became  a  law.  Tlie  commissioners  who  framed  the  act  and 
the  legislature  that  enacted  it  were  confronted  with  a  problem 
in  constructive  legislation  of  great  difficulty.  The  act  pro- 
vided for  a  comprehensive  scheme  of  municipal  government 
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for  a  new  city,  which  was  to  embrace  four  different  municipal 
organizations  that  at  the  time  were  under  as  many  different 
forms  of  municipal  government  in  full  operation,  and  the 
problem  was  to  mould  them  into  one,  and  at  the  same  time  to 
retain  the  old  institutions  and  regulations  until  the  new  scheme 
was  put  into  full  operation.  The  difficulty  of  carrying  out  so 
coLiplicated  a  scheme  must  necessarily  leave  much  for  the 
courts  to  pass  upon.  It  is  their  duty  to  give  construction  to 
the  various  provisions  of  the  charter  according  to  the  spirit 
and  purpose  which  induced  their  enactment,  and  where  the 
provisions  are  apparently  in  conflict,  we  must  seek  out  the 
general  purpose  of  the  law,  and  give  such  construction  to  each 
section  and  provision  as  will  conform  to  the  intention  of  the 
legislature  and  best  promote  the  harmonious  operation  of  the 
whole.     {Blaschko  v.  Wurater^  156  X.  Y.  442.) 

The  new  charter,  chapter  878  of  the  Laws  of  1897,  became 
a  law  by  the  approval  of  the  governor  on  the  4th  day  of  May, 

1897.  A  few  of  its  provisions  were  to  take  effect  at  that  date, 
but  generally  the  main  provisions  and  the  whole  act  were  to 
become  operative  at  a  future  day,  and  the  first  day  of  January, 

1898,  was  fixed  as  the  time  wlien  the  whole  scheme  was  to  go 
into  full  operation.  It  provided  for  a  general  department  of 
education,  which  was  to  possess  certain  powers  over  the  sub- 
ject of  education  throughout  the  whole  city.  The  head  of 
this  department  was  to  be  known  as  the  board  of  education, 
and  that  body  is  the  defendant  in  this  proceeding.  It  also 
provided  for  school  boards  in  the  several  boroughs  embraced 
within  the  city,  which  were  to  have  charge  of  the  schools  in 
such  boroughs  under  the  general  direction  of  the  board  of 
education,  which  was  to  represent  the  schools  and  the  school 
system  of  the  city.  The  powers  and  duties  of  the  board  of 
education  were  general.  Those  of  the  several  school  boards 
were  local. 

It  was  provided  by  the  tenth  section  of  the  act  that, 
although  the  charter  was  passed  in  May,  1897,  yet  that  during 
that  year  the  proper  authorities  of  the  various  municipal  and 
public  corporations  consolidated  by  the  act  should  prepare  a 
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budget  for  the  year  1898,  as  required  by  their  then  existing 
laws,  and  to  levy  taxes  for  that  year  according  to  existing 
laws  as  though  no  consolidation  had  taken  place,  and  that  the 
taxes  thus  levied  in  the  year  1897  for  the  expenses  of  govern- 
ment in  the  year  1898  might  be  used  for  the  expenses  of  the 
new  city  in  such  manner  as  the  board  of  estimate  and  appor- 
tionment for  that  year  might  determine,  and  that  it  should  be 
the  duty  of  that  board  to  apportion  the  said  f  ilnds  of  the  vari- 
ous departments  created  by  the  new  charter  so  that  such  funds 
should  he  used  as  nearly  as  may  he  for  the  objects  for  which 
they  were  raised.  It  is  contended  in  behalf  of  the  defendants 
that  this  provision  of  the  charter  has  been  ignored  in  the 
decision  below.  It  is  admitted  that  the  borough  of  Brooklyn 
or  its  school  board  is  to  receive  under  the  order  appealed  from, 
the  sum  of  $325,000  more  than  it  raised  for  school  purposes 
in  the  year  1897,  and  this  large  sum  in  excess  of  its  contribu- 
tion to  the  fund  is  at  the  expense  of  the  other  three  boroughs, 
which  must,  under  such  distribution,  receive  less  than  they 
contribute  for  the  support  of  schools,  and  hence  it  is  urged 
that  the  money  contributed  by  the  other  three  boroughs  for 
school  purposes  will  not,  under  the  operation  of  the  order 
appealed  from,  be  used  as  nearly  as  may  be  for  the  objects  for 
which  it  was  raised. 

If  this  position  is  not  modified  or  answered  by  other  provis- 
ions of  the  charter,  which  will  be  referred  to  hereafter,  it 
ought  to  have  great  force  and  weight  in  determining  this  con- 
troversy in  favor  of  the  defendants,  since  no  statute  of  this 
character  should  receive  a  construction  that  would  accomplish 
such  manifest  injustice  if  any  other  construction  were  reason- 
ably possible.  Reading  section  ten  by  itself,  it  would  be 
clearly  unjust  to  apportion  to  the  borough  of  Brooklyn  from 
the  funds  in  the  treasury  for  school  purposes  in  the  year  1898 
such  a  large  sum  in  excess  of  what  it  had  levied  and  collected 
for  school  purposes  in  the  previous  year.  But  we  think  that 
this  apparent  injustice  is  corrected  by  other  sections  of  the 
charter,  and  that  in  the  end  this  excess  must  be  restored  to  the 
localities  from  which  it  was  raised  so  that  while  there  may  be 
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some  temporary  inconvenience  by  reason  of  the  construction 
whicli  the  courts  below  have  given  to  the  charter,  yet  no  per- 
manent injustice  can  be  done,  and  that  the  apprehensions  of 
the  learned  counsel  for  the  defendants  in  that  respect  are  not 
well  founded.  This  will  be  seen  quite  clearly  from  the  other 
provisions  of  the  charter  which  must  now  be  noticed. 

It  is  provided  by  the  next  section,  section  11,  that  the  board 
of  estimate  and  /ipportionment  sliall,  out  of  the  residue  of  the 
various  funds  raised  for  the  support  of  the  public  schools  of 
the  diflFerent  parts  of  the  city  during  the  year  1898,  constitute 
from  and  after  July  first,  1898,  the  special  scliool  fund  and 
the  general  scliool  fund  for  that  year,  so  that  the  schools  of 
the  city  may  begin  in  the  autumn  of  the  year  1898  to  \ye 
conducted  upon  the  basis  of  this  division  of  funds,  and,  in 
general,  upon  the  system  prescribed  in  the  new  charter ;  that 
up  to  July  1st,  1898,  the  school  moneys  shall  be  spent  as 
raised,  for  all* school  purposes,  by  the  various  school  boards 
respectively.  The  section  ends  with  the  express  provision 
that  the  new  system  for  the  public  schools  of  the  city,  as  pro- 
vided by  the  charter,  shall  go  into  full  effect  on  the  first  of 
July,  1898.  It  is  admitted  by  the  learned  counsel  for  the 
defendants  that  the  distribution  of  the  school  funds  npon  the 
basis  provided  for  by  the  order  now  under  review  would  l>e 
correct  on  or  after  the  first  of  January,  1899,  but  that,  inas- 
much as  the  other  section  above  referred  to  provider  that 
the  school  funds  raised  shall  be  used,  as  nearly  as  may  be, 
for  the  objects  for  which  they  were  raised,  that  the  general 
system  for  the  support  of  schools  provided  for  by  the  charter 
could  not  go  into  complete  effect  until  the  first  of  January, 
1899.  But  the  11th  section  is  very  clear  and  explicit.  It  is 
impossible  to  mistake  the  purpose  of  the  lawmakers,  that  the 
distribution  of  moneys  for  the  new  system  of  education  was 
to  be  made  on  and  after,  and  all  the  provisions  of  the  charter 
relating  to  education  were  to  be  in  complete  operation  on  the 
first  of  July,  1898,  to  the  end  that  the  schools  might  begin 
in  the  following  autumn,  and  be  conducted  upon  the  system 
prescribed  in  the  new  charter. 
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That  system  is  very  clearly  outlined  in  section  1065,  which 
provides  that  the  general  school  fund  shall  be  apportioned 
among  the  several  school  boards  by  the  board  of  education  in 
proportion  to  the  aggregate  number  of  days  of  attendance  of  the 
pupils  resident  in  the  boroughs  under  their  charge,  between 
the  ages  of  five  and  fifteen  years,  at  their  respective  schools, 
during  the  last  preceding  school  year,  and  also  of  such  pupils 
resident  therein  over  four  years  of  age  as  shall,  during  the  last 
preceding  school  year,  have  attended  any  kindergarten  school 
established  under  the  direction  of  the  school  boards  pursuant 
to  the  provisions  of  the  act.  It  also  provided  that  the  aggre- 
gate number  of  days  of  attendance  of  the  pupils  was  to  be 
ascertained  from  the  records  kept  by  the  teachers  as  therein  pre- 
scribed, that  is,  by  adding  together  tlie  whole  number  of  days 
of  attendance  of  each  pupil  in  the  schools  under  the  charge  of 
the  respective  school  boards.  Here,  therefore,  wa«a  provision 
for  the  distribution  of  the  school  fund  upon  the  basis  of 
attendance ;  but  there  was  further  provision  to  the  eflFect  that 
each  school  board  should  receive  from  the  fund  a  distributive 
quota  of  $100  for  every  qualified  teacher,  or  for  the  succes- 
sive qualified  teachers,  who  should  have  actually  taught  m  the 
schools  under  the  charge  of  the  board  during  the  term  of  not 
less  than  thirty-two  weeks  of  five  successive  days  each,  inclu- 
sive of  legal  holidays.  Through  the  operation  of  this  basis 
of  distribution  Brooklyn  receives,  under  the  new  system,  a  much 
larger  proportionate  share  of  the  general  school  fund  than  was 
raised  there  under  the  act.  It  is  said  that,  on  the  first  of 
July,  1898,  there  could  not  have  been  thirty-two  school  weeks 
under  the  new  system,  since  that  did  not  take  effect  until 
January  first,  1898,  and  the  last  preceding  school  year  refer- 
red to  in  the  section  must  mean  a  full  school  year  under  the 
new  system,  and  since  that  time  had  not  elapsed  the  section 
could  not  be  applied  to  a  distribution  of  the  school  fund  prior 
to  January  first,  1899.  But  we  think  that  the  period  of 
thirty-two  weeks,  and  the  last  preceding  school  year  referred 
to  in  the  section  as  the  basis  of  distribution,  does  not  necessarily 
mean  a  school  year,  or  a  term  under  the  new  system,  and  that  it 
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was  the  evident  intention  of  the  lawmakers  in  providing  for 
giving  effect  to  the  new  system  on  the  first  of  July  to  permit 
the  computation  of  those  periods  from  the  first  of  Jnly,  1897. 
The  framers  of  the  charter  contemplated  that  old  regulations 
were  to  be  used  to  put  the  new  ones  in  full  operation,  and  one 
of  the  main  questions  in  this  case  is  when  the  old  ceased  and 
the  new  began. 

The  injustice  in  apportioning  to  Brooklyn  such  a  large  sum 
in  excess  of  what  was  raised  in  that  locality  for  school  purposes 
is,  we  think,  answered  by  the  provisions  of  section  901,  which 
provide  that  inasmuch  as  the  amounts  due  in  the  way  of 
taxes  for  state  and  municipal  purposes  for  the  year  1898  will 
have  to  be  levied  in  the  boroughs  of  Brooklyn,  Queens  and 
Richmond  prior  to  the  first  day  of  January,  1898,  but  not  in 
the  city  of  New  York,  that  in  order  to  prevent  double  taxa- 
tion outside  of  the  limits  of  the  then  existing  citv  of  Xew 
York  for  the  year  1898,  it  was  provided  that  in  that  year  the 
balance  so  caused  to  be  raised  by  tax  sliould  be  raised  exclu- 
sively from  property  witliin  the  limits  of  the  old  city.  It  was 
further  provided  that  in  case  the  amount  levied  or  collected 
from  any  borough  outside  of  the  city  as  it  then  existed,  and 
wliich  was  available  to  the  uses  of  the  new  city  for  the  year 
1898,  should  be  more  or  less  than  its  due  proportion  of  the 
expenses  of  the  new  city  for  that  year,  then  such  excess  or 
deficit  should  be  equalized  and  adjusted  in  the  budget  of  the 
following  year,  to  the  end  that  each  borough  should  bear  its 
fair  proportion  of  the  expv.nses  of  the  city  for  the  year  1898, 
and  that  the  municipal  assembly  should  have  full  power,  by 
appropriate  ordinances  to  enforce  that  provision,  and  it  was 
vested  with  power  to  make  such  adjustment  by  different  rates 
of  taxation  or  otherwise  in  the  several  boroughs,  to  the  end 
that,  taking  the  years  1898  and  1899  together,  each  borough 
should  pay  its  equitable  and  proper  proportion  of  the  general 
expenses  of  the  city  for  both  years.  This  provision,  we  think, 
confers  authority  upon  the  municipal  assembly,  or  other  proper 
authorities,  of  the  new  city  to  charge  in  the  budget  of  the  next 
year,  that  is,  the  year  1899,  to  the  borough  of  Brooklyn  the 
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amount  now  claimed  by  it  and  which  has  been  awarded  to  it 
by  the  order  in  question,  that  is  in  excess  of  the  sum  which  it 
raised  by  taxation  for  school  purposes  in  the  previous  year 
under  section  ten,  and  to  credit  this  sum  to  the  boroughs  from 
which  it  was  taken  by  the  apportionment  of  the  school 
fund  sanctioned  in  the  courts  below. 

This  construction  is  entirely  warranted  by  the  language  of 
the  section,  and  it  rectifies  any  apparent  injustice  in  the  distri- 
bution of  the  school  fund  authorized  by  the  order  now  under 
review.  It  is  said,  however,  that  in  the  meantime  the  appro- 
priation for  salaries  of  teachers  and  other  expenses  of  the 
schools  is  impaired  by  a  diversion  of  more  money  to  Brooklyn 
than  lias  been  raised  there.  That  is  probably  true,  but  it  is, 
as  before  observed  nothing  more  than  a  temporary  inconven- 
ience which  can  be  relieved  in  a  very  short  time.  It  was  per- 
haps impossible  to  abrogate  or  suspend  tlie  functions  of  the 
four  municipalities,  provide  for  their  consolidation  into  one, 
and  put  into  operation  a  new  sj^stem  of  government  applicable 
to  the  whole,  without  some  embarrassment  and  inconvenience 
such  as  this  construction  must  recognize.  Something  of  the 
kind  was  evidently  contemplated  in  section  ten,  which  provides 
for  the  apportionment  of  the  taxes  levied  in  the  year  1897  in 
such  a  way  that  the  funds  should  be  used  as  nearly  as  may  be 
for  the  objects  for  which  they  were  raised.  If  it  were  sup- 
posed that  the  school  funds  raised,  or  levied,  in  the  several 
boroughs  in  that  year  were  to  go  back  to  the  source  from 
which  they  came,  there  was  no  apparent  necessity  for  using 
the  phrase  "  as  near  as  may  be,"  since  the  relative  proportion 
of  the  school  fund  could  be  computed,  upon  the  defendants' 
construction  of  tlie  statute,  with  substantial  mathematical 
accuracy.  This  direction  for  the  use  of  the  taxes  levied  in  the 
three  boroughs  in  the  year  1897  should  receive  a  reasonable 
construction,  so  tliat  it  may  not  conflict  with  the  very  plain 
provisions  of  section  eleven,  providing  for  putting  the  new 
system  for  the  support  of  the  schools  into  operation  on  the 
first  of  July,  1898. 

The  construction  adopted  permits  the  harmonious  operation 
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of  all  the  sections  referred  to  without  doing  violence  to  lan- 
guage or  conflicting  with  the  general  purpose  of  the  act. 

We  are  of  the  opinion,  therefore,  that  the  construction  given  to 
these  several  provisions  of  the  charter  by  the  learned  courts 
below  was  correct,  and  that  the  order  should  be  aflSrmed,  with 
costs. 

All  concur. 

Order  aflirmed. 


Mary   II.  Archibald,  Respondent,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Railroad  Company,  Appellant. 

1.  Appeal  —  Action  to  Rp:cover  Possession  op  Heal  Property 
UNDER  Form  of  Action  in  Equity.  When  an  action  which  has  assumed 
the  form  of  an  action  in  equity  to  abate  a  nuisance  is  in  every  substantial 
respect  an  action  at  law  to  recover  the  possession  of  real  property,  and  no 
question  is  raised  as  to  the  form  of  the  action,  it  must  be  reviewed  on 
appeal  as  an  action  to  recover  the  possession  of  real  property. 

2.  Answer  Alleging  that  Dependant  was  not  in  Possession. 
Where  the  answ^er  as  to  a  parcel  of  land,  the  possession  of  which  is  sought 
to  be  recovered,  does  not  dispute  the  plaintiff's  title  nor  claim  any  title  in 
the  defendant,  but  simply  alleges  that  the  defendant  was  never  in  posses- 
sion, and  the -trial  court  finds,  upon  sufficient  evidence,  that  the  defendant 
was  in  possession  of  the  parcel  and  exercising  such  acta  of  ownership  over 
it  as  justified  including  it  in  the  action,  a  judgment  for  the  plaintiff  as  to 
such  parcel,  aflirmed  by  the  Appellate  Division,  cannot  be  disturbed  in 
the  Court  of  Appeals. 

3.  Land  under  Water — Effect  of  Conveyance  by  State  to  Owner 
OF  Upland.  When  land  under  water  has  been  conveyed  by  the  state  to 
the  owner  of  the  adjacent  upland,  it  becomes  appurtenant  to  the  upland 
and  will  pass  by  a  conveyance  of  the  latter  without  specific  description. 

4.  Riparian  Land  in  Hudson  River  —  Title  not  Acquired  by 
Railroad  Company.  The  predecessor  of  the  N.  Y.  C.  &  H.  R.  Railroad 
Company  could  not  acquire  title  to  land  under  water  on  the  shore  of  the 
Hudson  river  by  indicating  the  land  on  a  map  filed  by  it  under  the  stat- 
ute (L.  1848,  ch.  30,  §  5),  and  by  taking  possession  of  the  land  and  filling 
it  up;  and  after  such  acts,  a  grant  from  the  state  to  the  owner  of  the 
adjoining  upland  would  carry  the  title  to  him. 

5.  State  Gtiants  to  Upland  Owner  and  to  Railroad  Company. 
When  the  state  has  granted  its  title  to  land  under  water  on  the  shore  of 
the  Hudson  river  to  the  owner  of  the  upland,  a  subsequent  grant  to  the 
railroad  company,  possibly  including  the  same  land  within  a  general 
description,  does  not  avail  to  convey  title  thereto  to  the  company. 
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6.  Grant  from  State  on  Condition  Subsequent  —  Non  perform- 
ance. The  fact  that  an  upland  grantee  from  the  state,  of  a  grant  of  land 
under  water  on  the  shore  of  the  river,  conditioned  upon  the  construction 
of  docks  within  a  specified  time,  has  not  performed  the  condition,  does 
not  entitle  the  railroad  company,  claiming  under  a  subsequent  grant,  to 
treat  the  prior  grant  as  void  or  to  attack  it,  when  it  has  not  been  avoided 
by  the  state. 

7.  Adverse  Possession  —  Champerty.  The  fact  that  a  railroad  com- 
pany had  filed  a  map  and  made  a  survey  is  not  a  sufi^cient  basis  for  an 
adverse  possession  within  the  statute  (1  R.  S.  739,  §  147)  avoiding  grants 
of  land  for  champerty. 

8.  Grant  to  Railroad  Company  after  Grant  to  Owner  of  Upland. 
A  grant  by  the  state  to  a  railroad  company,  of  land  under  water,  by  a 
general  description,  should  not  be  construed  as  a  grant  of  land  not  neces- 
sarily included  within  the  description,  previously  conveyed  by  the  sttite 
to  the  owner  of  the  adjoining  upland,  and  does  not  of  itself  furnish  a  basis 
for  an  adverse  possession  claimed  to  avoid  subsequent  conveyances  on  the 
ground  of  champerty. 

9.  Findings  as  to  Adverse  Possession— Attack  upon  Deeds  for 
Champerty.  "When  the  trial  court,  in  an  action  for  the  possession  of 
real  property,  has  found,  upon  suflicient  evidence,  all  the  facts  with 
respect  to  adverse  possession  in  the  plaintiff's  favor,*  it  is  not  open  to  the 
defendant  to  attack  any  of  the  deeds  in  the  plaintiflf's  chain  of  title  for 
champerty. 

10.  Failure  op  Proof  of  Adverse  Possession  of  Riparian  Land  by 
Railroad  Company.  Where,  in  an  action  for  the  possession  of  a  parcel 
of  riparian  land,  the  evidence  shows  that  the  land  was  scarcely  susceptible 
of  actual  occupation  and  cultivation;  that  it  was,  in  a  sense,  connected 
with  the  grounds  surrounding  the  station  of  the  defendant  railroad  com- 
pany, and  that  passengers  to  and  from  the  station  passed  over  it,  but  that 
it  was  not  until  the  defendant  extended  its  track  over  the  land  and  set  up 
a  derrick  upon  it  about  five  years  before  the  commencement  of  the  action 
that  there  was  any  actual  occupation  or  possession  by  any  one,  it  is  com- 
petent for  the  trial  court  to  find  that  there  was  no  adverse  possession  by 
the  defendant  sufficient  to  bar  the  plaintifTs  right  of  recovery  under  the 
presumption  arising  from  possession  of  the  legal  title. 

11.  Evidence  —  Payment  of  Taxes.  Payment  of  taxes  is  no  evi- 
dence of  possession,  either  actual  or  constructive,  and  does  not  show  a 
claim  of  possession. 

Archibald  v.  N.  T.  C.  A  IL  R  R.  R,  Co.,  1  App.  Div.  251,  affirmed. 

(Argued  November  23,  1898  ;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme   Court  in  the  second  judicial  department,  entered 
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February  28,  1896,  modifying  and,  as  modified,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Ira  A.  Place  and  Frank  Loomis  for  appellant.  As  to  the 
parcel  firstly  described  in  the  amended  complaint,  neither  the 
plaintiff,  her  ancestors,  predecessors  or  grantors,  nor  any  of 
them,  have  been  seized  or  possessed  of  the  said  parcel,  or 
of  the  undivided  one-half  part  thereof,  within  twenty  years 
next  preceding  the  commencement  of  this  action.  This  action 
is  barred  by  the  Statute  of  Limitations.  (Pingrey  on  Real 
Prop.  §  1164;  Greenleaf  v.  B.,  F,  db  C.  L  IL  R,  Co.,  132 
N.  Y.  408 ;  N.  Y.  C.  cfe  //.  B.  R.  R.  Co.  v.  Brennan,  12  App. 
Div.  103 ;  Dominy  v.  Miller,  33  Barb.  386.)  The  defend- 
ant's title  by  adverse  possession  was  made  out.  {N.  Y.  C.  cfe 
//.  R.  R.  R.  Co.  V.  Aldridge,  135  N.  Y.  83 ;  Code  Civ.  Pro. 
§  370 ;  Munro  v.  Merchant,  28  N.  Y.  9 ;  Thompson  v.  Bur- 
hans,  61  N.  Y.  52 ;  Rohie  v.  Sedgwick,  35  Barb.  319 ;  Sher- 
man V.  Kane,  86  N.  Y.  57;  Bond  v.  Fay,  8  Allen,  212; 
Trustees,  etc.,  v.  Kirk,  84  N.  Y.  215 ;  Pingrey  on  Real  Prop. 
§§  1158,  1174.)  The  defendant  having  been  so  in  possession 
of  the  parcel,  claiming  under  a  title  adverse  to  that  of  plain- 
tiff's grantors,  the  deeds  under  which  plaintiff  claims  are 
absolutely  void.  {Saunders  v.  N.  Y.  C.  cfe  H.  R.  R.  R.  Co.j 
144  K  Y.  75 ;  1  R.  S.  §  147 ;  Crary  v.  Goodman,  22  N.  Y. 
170.)  It  was  error  to  exclude  evidence  of  the  payment  of 
taxes  by  the  defendant.  (Buswell  on  Lim.  &  Ad.  Pos.  §  248 ; 
Wren  v.  Parker,  57  Conn.  579 ;  Ewing  v.  Burnett,  11  Pet. 
41 ;  Pingrey  on  Real  Prop.  §  1 170  ;  Little  v.  Downing,  37 
N.  II.  355 ;  Farrar  v.  Fessenden,  39  N.  H.  268 ;  Thompson 
V.  Burhans,  79  N.  Y.  96.) 

Ralph  E.  Prhne  for  respondent.  The  plaintiff  was  shown 
to  be  owner  in  fee  of  the  legal  title  to  the  whole  of  the  parcel 
No.  2,  westerly  of  the  raih'oad,  and  also  to  be  the  owner  in 
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fee  of  the  legal  title  to  the  equal  undivided  one-half  of  parcel 
No.  1,  easterly  of  the  railroad,  and  hence  was  entitled  to  have 
the  nuisance  removed  from  the  parcel  No.  2,  and  to  recover 
possession  of  her  undivided  half  share  in  parcel  No.  1. 
(Code  Civ.  Pro.  §  369.)  The  defendant  proved  no  title  to 
either  parcel.  (iY.  Y.  C.  <&  IL  R,  R,  R,  Co.  v.  Aldridge^ 
135  N.  Y.  83 ;  Saunders  v.  JS\  Y.  C.  &  H.  R.  R.  R.  Co., 
135  N.  Y.  613.)  The  defense  of  advei'se  possession  cannot  be 
considered  in  this  court.  It  was  an  affirmative  defense.  It 
depended  upon  facts  to  be  proved  and  disproved,  and  to  be 
found,  one  way  or  the  other,  by  the  trial  court.  The  trial 
court  found  on  the  facts  against  the  defendant,  and  that  find- 
ing was  unanimously  affirmed  by  the  Appellate  Division  of 
the  Supreme  Court.  (Const.  N.  Y.  art.  6,  §  9  ;  People  exrel. 
V.  Barker,  152  N.  Y.  417.)  The  defendant  had  not  nor  had 
its  predecessor  any  rights  or  privileges  in  parcel  No.  1  prior  to 
the  patent  to  Black  well  and  Burr  to  be  preserved.  (iV".  Y, 
C  c6  H.  R.  R.  R.  Co.  V.  Aldridge,  135  N.  Y.  93.)  Plain- 
tiff's  remedy  is  not  barred  by  the  Statute  of  Limitations. 
(Code  Civ.  Pro.  §  368 ;  Bliss  v.  Johnson,  94  N.  Y.  242.) 
Testimony  of  payment  of  taxes  was  properly  excluded. 
{Thomjyson  v.  Burhans,  61  N.  Y.  52 ;  Greenleaf  v.  B.,  F. 
i&  C.  I.  R.  Co.,  141  N.  Y.  395.) 

O'Brien,  J.  This  action  has  assumed  the  form  of  one  in 
equity  to  abate  a  nuisance  which  it  is  alleged  the  defendant 
maintains  upon  the  plaintiff's  land,  but  in  every  substantial 
respect  it  is  really  an  action  at  law  to  recover  the  possession 
of  real  property.  There  was  no  question  made,  however,  in 
the  courts  below  with  respect  to  the  form  of  the  action,  and 
no  question  of  that  kind  is  raised  here.  The  case  must,  there- 
fore, be  reviewed  in  this  court  in  the  same  way  as  if  it  had 
been  in  form  what  it  is  in  fact,  an  action  at  law  to  recover  the 
possession  of  real  property.  The  principles  of  law  that  apply 
in  such  cases  must  control  the  disposition  of  this  appeal. 

The  controversy  is  concerning  the  title  and  possession  of 
two  small  parcels  of  land  which  originally  were  under  the 
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waters  of  the  Hudson  river.  Each  parcel  is  described  in  the 
<;omplaint  in  a  separate  cause  of  action.  The  second  parcel 
thus  described,  and  which  is  known  in  the  case  as  parcel  num- 
ber two,  is  not  really  a  subject  of  controversy  between  the 
parties.  The  defendant  does  not  dispute  the  plaintiffs  title 
to  that  parcel,  nor  does  it  claim  any  title  in  itself.  It  simply 
alleges  by  way  of  defense  as  to  that  cause  of  action  that  the 
defendant  was  never  in  possession  of  the  land,  and  was  not  in 
possession  at  the  time  of  the  commencement  of  the  action. 
This  is  simply  an  averment  which  concedes  the  plaintiff s  title, 
denies  any  interference  either  with  her  title  or  possession,  and 
asserts  that  there  never  was  any  cause  for  this  action  in  so  far 
as  it  relates  to  this  particular  parcel.  The  trial  court,  however, 
has  found  that  at  the  time  of  the  commencement  of  this  action 
the  defendant  was  in  possession  of  the  parcel,  and  exercising 
certain  acts  of  ownership  over  it  which  justitied  the  plaintiff 
in  including  it  in  the  controversy.  It  is  admitted  that  the 
defendant  at  least  occupied  some  small  part  of  it  for  a  switch- 
man's shanty,  and  while  there  is  some  dispute  in  regard  to  its 
responsibility  for  the  maintenance  of  the  telegraph  poles  and 
wires,  yet  the  case  is  in  such  condition  that  we  have  no  right 
to  say  that  the  findings  of  the  trial  court  are  against  evidence. 
They  are  supported  by  sufficient  evidence,  and,  having  been 
affirmed  on  review  by  the  Appellate  Division,  they  are  not 
open  to  review  here.  The  question,  therefore,  in  regard  to  this 
parcel  may  be  eliminated  from  the  discussion,  and  the  judg- 
ment below,  in  so  far  as  it  relates  to  that,  cannot  be  disturbed. 
The  real  controversy  between  the  parties  was  with  respect 
to  the  title  to  the  first  parcel  described  in  the  complaint,  and 
which  is  known  in  the  case  as  parcel  number  one  This,  like 
the  other  parcel,  was  originally  under  the  waters  of  the  river, 
and  the  judgment  below  is  to  the  effect  that  the  plaintiff  was 
entitled  to  recover  an  undivided  half  of  it,  the  other  half  hav- 
ing been  found  to  belong  to  the  defendant.  The  plaintiffs 
title  to  this  parcel  is  founded  upon  the  patent  from  the  com- 
missioners of  the  land  oflice  to  her  remote  grantors,  bearing 
date  the  18th  of  July,  1870.     These  grantors  were  then  the 
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owners  of  the  adjoining  upland,  and  apparently  were  entitled, 
for  that  reason,  to  a  grant  from  the  state.  One  or  more  of  the 
mesne  conveyances  under  which  the  plaintiff  claims  title  does 
not  specifically  describe  this  parcel.  It  is,  however,  I  think, 
included  within  general  words  of  description  sufBcient  to 
identify  it  so  as  to  pass  by  a  conveyance.  Moreover,  when 
land  under  water  has  been  conveyed  by  the  state  to  the  owner 
of  the  adjacent  uplands,  the  lands  under  water  so  conveyed 
become  appurtenant  to  the  uplands,  and  will  pass  by  a  convey- 
ance of  the  latter  without  specific  description.  The  grant  from 
the  state  must,  under  the  statute,  be  made  to  the  upland  owner 
who,  as  such,  has  the  prior  right,  and,  hence,  it  would  seem  to 
be  unnecessary,  when  the  latter  conveys  his  lot  or  farm  to 
which  the  land  under  water  is  appurtenant,  to  describe  the 
land  under  water  separately.  So  we  think  that  the  various 
grants  to  the  plaintiff  from  the  parties  to  whom  the  state  con- 
veyed the  parcel  in  question  sufficiently  described  it  to  vest 
title  in  the  plaintiff,  in  the  absence  of  some  prior  grantor  supe- 
rior title  in  the  defendant. 

It  is  contended  that  the  plaintiff  failed  to  prove  possession 
of  the  parcel  in  question  in  herself  or  predecessors  in  title 
within  twenty  years  prior  to  the  commencement  of  the  action. 
But  having  i^tovq^,  prima  facie  that  she  was  vested  with  the 
legal  title,  then,  under  section  368  of  the  Code,  her  possession 
is  to  be  presumed,  and  the  possession  of  any  one  else  is  pre- 
sumed to  be  under  or  in  subordination  to  this  title.  It 
becomes  necessary,  therefore,  to  examine  the  defendant's 
claim  of  title  in  order  to  determine  whether  it  has  a  better 
one  than  the  plaintiff.  The  defendant  is  the  successor  in 
interest  of  a  railroad  corporation  created  by  chapter  216  of 
the  Laws  of  1846.  The  two  corporations  were  merged  and 
consolidated  in  the  defendant  under  an  agreement  made  in 
1869,  authorized  and  confirmed  by  chapter  917  of  the  laws 
of  that  year.  The  defendant's  claim  of  title  originated  in  the 
filing  of  a  map  in  1868,  which  it  is  assumed  covered  the  par- 
cel in  question.  This  map  was  made  and  filed  under  the 
fourth  section  of  the  act  incorporating  the  defendant's  pi'ede- 
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cesser  in  interest,  and  under  the  fifth  section  of  chapter  30 
of  the  Laws  of  1848,  which  provides  that  if  at  any  time  after 
the  location  by  the  railroad  company  of  its  track,  and  the  fil- 
ing of  the  map,  it  should  appear  to  the  directors  that  the  line 
or  some  part  thereof  might  be  improved,  it  should  be  lawful 
to  alter  the  line  and  cause  a  new  map  to  be  filed.  It  appears 
that,  shortly  before  the  consolidation  of  the  original  rail- 
road with  the  defendant  in  1869,  it  proceeded  to  fill  in  the 
parcel  of  land  under  water  which  is  now  in  controversy,  and 
to  prepare  it  for  the  uses  of  the  corporation.  There  seems  to 
be  no  dispute  concerning  the  fact  that  the  defendant  or  its 
predecessor  did  fill  up  that  part  of  the  river,  and  thus  reclaimed 
the  land  in  controvery.  In  other  words,  this  parcel  of  land 
in  its  present  condition  was  created  by  the  defendant  or  its 
predecessor  by  filling  in  the  shores  of  the  river  "with  earth. 
But  no  title  has  been  acquired  by  the  defendant  in  that  way, 
or  by  indicating  the  parcel  upon  the  map.  The  railroad  com- 
pany could  not  acquire  title  to  land  under  water  by  taking 
possession  of  it  and  filling  it  up.  The  title  still  remained  in 
the  state,  and  the  grant  from  the  sovereign  to  the  owner  of 
the  adjoining  upland  would  carry  the  title  to  him.  {Blakslee 
Mfg,  Co.  y,  Blakslee^a  Sons  Iron  Worksy  129  N.  Y.  155; 
People  ex  rel,  Blakslse  v.  Commrs.  of  the  Land  Office^  135  N. 
Y.  447;  JSr,  Y.  C.  cfe  //.  B.  B.  Ji.  Co.  v.  Aldridge,  135  N. 
Y.  83 ;  Saunders  v.  iV:  T.  G.  <&  H.  R.  R.  R.  Co.,  185  N. 
Y.  613 ;  Saunders  v.  N.  Y.  C.  dk  H.  R.  R.  R.  Co.,  144  N. 
Y.  75.)  But  the  defendant,  on  the  26th  of  December,  1873, 
procured  from  the  commissioners  of  the  land  office  a  grant  of 
certain  lands  under  water  on  the  shores  of  the  river  for  its 
corporate  purposes,  and  which  grant  it  is  claimed  included  the 
parcel  in  question.  But  since  the  grant  to  the  plaintiff's 
remote  grantors  antedated  that  to  the  defendant  by  three 
years,  it  follows  that  the  state  had  no  tide  at  the  time  to  the 
parcel  in  question  that  it  could  convey  to  the  defendant. 
There  is  nothing  in  the  language  of  the  patent  indicating  that 
the  commissioners  of  the  land  office  supposed  that  they  had 
any  title  to  this  parcel  which  they  could  convey,  although  the 
general  language  of  the  description  may  have  covered  it.    The 
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prior  patent  to  the  plaintiffs  predecessors  was  a  grant  for  com- 
mercial purposes,  and  upon  condition  that  within  a  specified  time 
the  subject-matter  of  the  grant  sliould  be  applied  to  commercial 
uses  by  the  construction  of  docks  and  other  conveniences  for  the 
promotion  of  commerce.  It  is  said  that  the  grantees  did  not 
apply  the  property  to  any  such  uses  within  the  time  specified, 
and  we  will  assume  that  that  is  so.  But  this  does  not  enable 
the  defendant  to  treat  the  prior  patent  as  invalid  or  void,  or 
permit  an  attack  upon  it  in  a  collateral  way.  If  there  had 
been  a  breach  of  the  conditions  subsequent  in  the  grant,  the 
defendant  is  not  at  liberty  to  take  advantage  of  that  omission. 
The  state  only  can  claim  the  right  to  vacate  the  patent  for 
breach  of  conditions  subsequent,  and  then  only  in  a  direct 
action  or  proceeding  for  that  purpose.  The  defendant  can 
raise  no  such  question  in  this  court. 

The  learned  cotmsel  for  the  defendant  contends  that  the 
prior  patent  from  the  state  to  the  plaintiff's  remote  prede- 
cessors was  void  for  champerty.  This  point  assumes  that 
when  that  grant  was  executed  and  delivered  the  defendant 
held  the  land  adversely  under  a  specific  claim  of  title,  but  it 
had  no  record  or  paper  litle  whatever  at  that  time.  The  rail- 
road had  then  filed  a  map  and  made  a  survey.  But  that  clearly 
was  not  a  sufficient  basis  for  an  adverse  possession  within  the 
statute  avoiding  grants  of  land  for  champerty.  The  con- 
veyances in  the  chain  of  plaintiff's  title  made  in  1887,  and 
subsequently,  are  attacked  on  the  same  ground.  The  only 
specific  title  that  the  defendant  then  had  was  the  patent  of 
1873,  in  which  various  parcels  of  land  under  water  situate  in 
different  counties  of  the  state  are  described  in  general 
language.  But  since  the  state  had  already  conveyed  the  land 
in  question  to  the  parties  under  whom  the  plaintiff  claims, 
the  general  description  of  lands  in  the  grant  to  the  defendant 
does  not  necessarily  include  the  parcel  in  question.  The 
patent  to  the  defendant  should  not  be  construed  as  a  grant  of 
any  lands  which  the  state  had  conveyed  by  prior  deed,  and 
which  it  did  not  own  when  the  conveyance  to  the  defendant 
was  given.     Moreover,  the  trial  court  found  all  the  facts  with 
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respect  to  adverse  possession  in  the  plaintiff's  favor,  and  lience 
it  is  not  open  to  the  defendant  to  attack  any  of  the  deeds  in 
the  plaintiff's  chain  of  title  for  champerty.  {Crary  v.  Good- 
man,  22  N.  Y.  170;  Saunders  Case,  135  N.  Y.  613.) 

The  principal  question  litigated  upon  the  trial  was  under 
the  defense  of  adverse  possession,  and  that  is  the  most  promi- 
nent question  presented  by  the  argument  in  behalf  of  the 
defendant  in  this  court.  It  is  quite  likely  that  upon  the  proofs 
in  the  case,  it  could  be  held,  as  matter  of  law,  that  the  defend- 
ant had  be^n  in  the  actual  possession  and  occupation  of  the 
parcel  since  about  the  year  1887.  But  it  was  necessary  in 
order  to  sustain  this  defense  for  the  defendant  to  show  that 
such  adverse  possession  existed  for  at  least  twenty  years  prior 
to  the  commencement  of  the  action,  or  from  about  the  year 
1873,  and  the  trial  court  has  found  tliat  it  has  not  been  in  the 
actual,  exclusive  or  continuous  possession,  occupation  or  use 
of  the  parcel  for  that  period.  Whether  the  defendant  had 
held  the  premises  adversely  for  a  sufficient  period  of  time  to 
bar  this  action  was,  in  its  nature,  a  question  of  fact ;  though 
if  the  facts  and  all  inferences  to  be  drawn  from  them  were 
undisputed,  it  might  be  a  question  of  law.  The  burden  of 
proving  adverse  possession  was  upon  the  defendant,  and  it 
had  to  encounter,  in  the  first  place,  the  presumption  of  law  that 
the  plaintiff  was  in  possession  under  her  title  derived  through 
the  patent  of  1870  from  the  state.  The  defendant's  possession 
was,  at  best,  upon  the  evidence  somewhat  equivocal.  It  can- 
not be  said,  as  matter  of  law,  upon  the  evidence  in  the  record, 
that  any  one  was  in  the  actual  possession  and  occupation  of 
the  parcel  during  the  period  of  twenty  years  prior  to  the  com- 
mencement of  the  action.  The  land  was  not'  inclosed  or  cul- 
tivated, or  put  to  the  exclusive  use  of  any  one.  When  the 
defendant's  right  rests  entirely  upon  a  claim  of  adverse  pos- 
session, it  must  be  shown  tliat  there  has  been  a/eal  substan- 
tial inelosure  and  actual  occupancy,  b,  possessio  pedis,  which  is 
definite,  positive  and  notorious.  {Jackson  v.  Schoonmaker,  2 
Johns.  230,  235.)  The  rule  applicable  to  the  defense  of 
adverse  possession  was  stated  by  this  court  in  the  case  of 
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Bliss  V.  Johnson  (94  N.  Y.  242)  in  the  following  language : 
"  The  settled  principles  of  law  require  courts  to  consider  the 
true  owner  as  constnictively  in  possession  of  the  land  to  which 
he  holds  the  title,  unless  they  are  in  the  actual  hostile  occupa- 
tion of  another  under  a  claim  of  title ;  and  this  rule  is  still 
more  imperative  in  the  case  of  wild  and  uncultivated  tracts  or 
lands  which  are  not  legally  susceptible  of  actual  occupation 
and  cultivation.  {Doe  v.  Thompson^  5  Cow.  371 ;  Thompson 
V.  Burhans^  79  N.  Y.  99.)  This  possession  is  deemed  to  con- 
tinue until  there  is  an  actual  disseizin  and  expulsion  of  the 
true  owner  from  the  land,  and  when  such  dispossession  termi- 
nates, if  it  does  terminate  within  twenty  years,  the  possession 
is,  by  construction  of  law,  considered  as  having  again  returned 
to  him  who  holds  the  legal  title."  The  parcel  of  land  in  con- 
troversy was  of  such  character  and  so  situated  that  it  was 
scarcely  susceptible  of  actual  occupation  and  cultivation. 
Passengers  to  and  from  the  railroad  station  passed  over  it. 
It  was,  in  a  certain  sense,  connected  with  the  grounds  sur- 
rounding the  station,  and  not  until  the  defendant  extended  its 
railroad  track  over  it,  and  set  up  a  derrick  upon  it  about  the 
year  1887,  can  it  be  said  that  there  was  any  actual  occupation 
or  possession  by  any  one.  It  was,  therefore,  competent  for 
the  trial  court  to  iind,  upon  all  the  evidence,  that  there  was 
no  adverse  possession  by  the  defendant  within  twenty  years 
sufficient  to  bar  the  plaintiffs  right  of  recovery. 

There  is  one  other  question  in  the  case,  and  that  arises  upon 
an  exception  to  the  exclusion  of  proof  oflfered  by  the  defend- 
ant, that  it  had  paid  the  taxes  on  the  parcel  in  question  since 
the  year  1880  and  down  to  the  year  1894.  It  was  stated  that 
this  evidence  was  offered  for  the  purpose  of  supporting  and 
showing  the  defendant's  claim  of  possession.  Payment  of  taxes 
is  no  evidence  of  possession,  either  actual  or  constructive. 
{Greenleafv,  B,,  K  cfe  C,  L  R,  Co.,  141 N.  Y.  395, 399.)  It  haa 
sometimes  been  regarded  as  an  act  which  shows  a  claim  of  title^ 
but  not  a  claim  of  possession,  and  if  there  had  been  any  con« 
troversy  in  the  case  with  respect  to  the  nature  of  the  defend- 
ant's claim  of  title,  it  would  possibly  have  been  competent 
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for  the  defendant  to  show  that  it  had  paid  the  taxes  on  the 
land.  But  there  was  not,  and  conld  not  have  been,  any  ques- 
tion with  respect  to  the  nature  of  the  title  which  the  defend- 
ant claimed.  It  claimed  under  the  patent  of  1873,  preceded, 
as  it  was,  by  the  tiling  of  a  map  including  the  parcel  in  ques- 
tion, and  by  the  act  of  filling  up  the  space  and  thus  creating 
dry  land  as  it  exists.  The  payment  of  taxes  by  the  defendant 
could  have  added  nothing  to  its  possession  or  its  claim  of  title, 
and  since  that  fact  could  have  had  no  influence  on  the  issue  of 
actual  possession,  the  ruling  of  the  court  excluding  the  proof, 
whether  right  or  wrong,  was  immaterial,  and,  therefore,  the 
exception  is  not  available  to  the  defendant  for  the  purpose  of 
reversing  the  judgment. 

For  these  reasons  we  think  the  judgment  below  should  be 
affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Bespondent,  v. 

Martha  Place,  Appellant. 


1.  Crime  —  Circumstantial  Evidence.  While,  to  justify  a  convic- 
tion for  a  crime  upon  circumstantial  evidence,  there  must  be  positiTe: 
proof  of  the  facts  from  which  the  inference  of  guilt  is  to  be  drawn, 
and  that  inference  must  be  shown  to  be  the  only  one  that  can  be  reason- 
ably drawn  from  the  facts,  yet,  where  the  evidence  taken  together  leads 
irresistibly  and  exclusively  to  a  conclusion  of  guilt,  with  which  no 
material  fact  to  establish  it  is  at  variance,  it  conbtitutes  the  higher  form 
of  evidence,  and  may  not  be  disregarded  by  court  or  jury. 

2.  Murder  —  Sufficiency  op  Circumstantial  Evidence.  The  facts 
and  circumstances  disclosed  on  the  trial  of  a  woman  for  killing  her  step- 
daughter by  smothering  reviewed  and  found  sufficient  to  justify  the 
verdict  of  murder  in  the  first  degree,  rendered  upon  circumstantial 
evidence. 

3.  Appeal  —  Review  of  Capital  Case  —  Credibility  op  Witnesh. 
On  the  review  of  a  capital  case,  the  testimony  of  an  expert  witness  for  the 
prosecution  is  not  to  be  disregarded  merely  because  the  testimony  of  an 
expert  called  by  the  defendant,  if  credited,  would  tend  to  weaken  and 
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discredit  it  in  many  essential  particulars  —  the  question  of  the  credibility 
of  witnesses  being  a  question  for  the  jury  and  one  with  which  the  Court 
of  Appeals  has  no  authority  to  deal. 

4.  Controverted  Questions  op  Fact.  In  determining  whether  a 
new  trial  should  be  granted  in  a  capital  case,  under  the  provisions  of  sec- 
tion 528  of  the  Code  of  Criminal  Procedure,  it  is  not  the  province  of  the 
Court  of  Appeals  to  review  and  determine  controverted  questions  of  fact 
arising  upon  conflicting  evidence,  but  the  jury  is  the  ultimate  tribunal  in 
such  a  case,  and  with  its  decision  the  court  may  not  interfere,  unless  it 
rea'^hes  the  conclusion  that  Injustice  has  probably  been  done. 

5.  Evidence  of  Motive.  Evidence  disclosing  the  existence  of 
jealousy  and  a  desire  of  revenging  real  or  fancied  wrongs  may  well  be 
regarded  as  evidence  of  a  motive  even  for  the  commission  of  the  crime  of 
murder. 

6.  Evidence  of  Another  Crime.  If  evidence  is  material  and  relevant 
to  the  issue,  it  is  not  inadmissible  because  it  tends  to  establish  the  defend- 
ant's guilt  of  a  crime  other  than  the  one  charged. 

7.  Conduct  op  Person  Charged  with  Crime.  The  demeanor,  con- 
duct and  acts  of  a  person  charged  with  crime,  such  as  attempted  flight, 
a  desire  to  elude  discovery,  an  anxiety  to  conceal  the  crime,  or  the  evi- 
dence of  it,  are  always  proper  subjects  of  consideration,  as  indicative  of  a 
guilty  mind,  and  in  determining  the  question  of  the  guilt  or  innocence  of 
the  person  charged. 

8.  Evidence  of  Assault  to  Prevent  Discovery  of  Murder.  On 
the  trial  of  a  woman  for  killing  her  stepdaughter,  evidence  that  after  the 
homicide  but  before  its  discovery  the  defendant  committed  an  assault 
upon  her  husband,  is  admissible  where  it  is  open  to  the  jury  to  find  that 
the  purpose  of  the  assault  was  to  kill  her  husband  and  thereby  prevent  a 
discovery  of  her  crime  until  she  had  an  opportunity  to  escape. 

9.  Characterization,  by  Witness,  of  Feeling  op  Defendant 
TOWARDS  Deceased.  The  admission  of  a  statement  by  a  witness,  that 
there  seemed  to  be  "a  general  feeling  of  malice  and  hatred "  on  the  part 
of  the  defendant  towards  the  deceased  for  some  two  years  preceding  the 
homicide,  does  not  call  for  the  reversal  of  a  judgment  of  death,  on  the 
ground  that  it  was  the  expression  of  an  opinion,  where  the  objection  inter- 
posed at  the  trial  was  general  and  not  calculated  to  call  attention  to  the 
ground  of  objection  raised  on  appeal,  and  the  facts  and  circumstances 
showing  the  relations  of  the  parties  were  detailed  by  the  witness,  and  it 
appears  that  no  subrtantial  rights  of  the  defendant  were  prejudiced  by 
the  reception  of  the  evidence. 

10.  Evidence  of  Accessibility  of  Means  of  Committing  Act 
Attending  Homicide.  On  a  trial  for  murder,  evidence  is  competent 
which  tends  to  show  that  the  defendant  had  the  means  of  committing  one 
of  the  acts  which  attended  or  preceded  the  homicide  and  which  may  have 
induced  it  —  such  as  expert  evidence  identifying  the  contents  of  certain 
bottles  to  which  the  defendant  had  access,  and  from  one  of  which  she 
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obtained  a  substance  which  she  had  thrown  in  the  face  of  the  deceased 
about  the  time  of  the  homicide  and  which  she  admitted  was  an  acid. 

11.  Charge  to  Jury  as  to  Cause  of  Death.  The  charge  to  the  jury 
upon  the  questions  of  the  cause  of  death,  whether  asphyxiation  or  a 
natural  cause,  and  the  defendant's  connection  therewith,  approved. 

(Argued  November  28,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  County  Court  of  Kings 
county,  rendered  July  8,  1898,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree. 

On  March  18,  1898,  the  defendant  was  indicted  for  the 
crime  of  murder  in  the  first  degree.  It  was  alleged  in  the 
indictment  that  she  deliberately,  with  premeditation,  and  from 
a  deliberate  design  to  eflFect  the  death  of  Ida  Place,  smothered 
and  asphyxiated  h^r  by  forcibly  placing,  pressing  and  holding 
over  against  and  upon  the  head,  face,  mouth  and  nose  of  Ida 
Place,  so  that  she  was  unable  to  breathe  and  inhale  air,  certain 
bed  clothing,  bed  quilts,  pillows  and  other  articles,  by  reason 
and  in  consequence  of  which  the  said  Ida  Place,  of  such 
smothering  and  asphyxiating,  died  in  the  borough  of  Brooklyn 
on  February  7,  1898.  To  this  indictment  the  defendant 
pleaded  not  guilty,  and  the  issue  thus  joined  was  brought  on 
to  trial  before  the  County  Court  of  Kin^  county,  and  resulted 
in  a  verdict  of  murder  in  the  first  degree.  Thereupon  a  judg- 
ment of  conviction  was  entered,  and  the  defendant  was  sen- 
tenced to  the  punishment  of  death  in  the  manner  and  at  the 
place  prescribed  by  law.  From  the  conviction,  sentence  and 
judgment  the  defendant  appealed  to  this  court. 

liobert  Van  Iderstine  for  appellant.  Justice  requires  that 
a  new  trial  should  be  granted  to  the  defendant,  as  the  verdict 
of  the  jury  was  against  the  weight  of  evidence.  {People  v. 
Harris^  136  N.  Y.  423.)  It  was  error  for  the  judge  to  allow 
the  introduction  of  the  evidence,  offered  on  behalf  of  the 
People,  which  tended  to  prove  the  defendant  guilty  of  another 
and  entirely  separate  and  distinct  crime,  if  the  fact*  were  true 
as  alleged,  for  which  defendant  was  under  indictment  at  the 
time,  viz.,  an  assault  upon  her  husband  subsequent   to  the 
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time  when,  as  claimed  by  the  People,  the  crime  of  murder 
was  committed.  (Coleman  v.  People^  55  N.  Y.  84  ;  People 
V.  Murphy,  135  N.  Y.  450  ;  People  v.  Shea,  147  N.  Y.  79  ; 
People  V.  Corbin,  56  N.  Y.  363 ;  Hope  v.  People,  83  N.  Y. 
418 ;  People  v.  TFo<?rf,  3  Park.  Cr.  Rep.  681 ;  Roscoe  on  Cr. 
Ev.  90,  94 ;  Pex  v.  Ball,  Russ.  &  R.  132 ;  Commonwealth  v. 
Eastman,  1  Cush.  189.)  It  was  error  to  allow  the  following 
question,  which  was  addressed  to  William  W.  Place,  the  hus- 
band of  the  defendant:  "Since  the  fall  of  1894,  what 
has  been  the  general  feeling,  as  you  have  observed  it,  between 
Mrs.  Place  and  your  daughter  Ida  ?  "  Both  the  question  and 
answer  are  clearly  improper  and  incompetent.  (Stephens' 
Dig.  of  Ev.  art.  48 ;  PeopU  v.  Barher,  115  N.  Y.  492 ;  Clarke 
V.  Schell,  84  Hun,  33  ;  ISpore  v.  Vaughn,  47  N.  Y.  S.  R.  515.) 

Robert  11.  Elder  and  Joaiah  T,  Marean  for  respondent. 
It  was  proper  to  prove  the  attempt  by  defendant  to  murder 
Mr.  Place,  because  she  had  planned  and  was  then  intending 
flight,  and  his  arrival  placed  in  her  way  an  impediment  thereto 
which  she  sought  to  remove  by  killing  him.  {Lindsay  v. 
PeopU,  63  N.  Y.  354;  Pyan  v.  PeopU,  79  N.  Y.601 ;  Pier- 
son  v.  PeopU,  79  N.  Y.  435 ;  Greenfield  v.  PeopU,  85  N.  Y. 
85 ;  PeopU  v.  Conrm/,  97  N.  Y.  80 ;  PeopU  v.  O'Neill,  112 
N.  Y.  363 ;  Stout  v.  PeopU,  4  Park.  Cr.  Rep.  71.)  The  ques- 
tion: "Since  the  fall  of  1894,  what  has  been  the  general 
feeling,  as  you  have  observed  it,  between  Mrs.  Place  and  your 
daughter  Ida?"  was  material  and  relevant  as  bearing  on 
motive,  and,  though  asking  for  a  conclusion,  proper.  {PeopU 
V.  Eastwood,  14  N.  Y.  562 ;  People  v.  GonzaUz,  35  X.  Y. 
62 ;  Greenfield  v.  PeopU,  85  N.  Y.  82 ;  PeopU  v.  DeaconSy 
109  N.  Y.  382.) 

Mabtin,  J.  In  the  month  of  August,  1893,  the  defendant 
became  the  housekeeper  of  William  W.  Place.  At  that  time 
the  family  of  Mr.  Place  consisted  of  himself  and  his  daugh- 
ter Ida,  who  was  about  fourteen  years  of  age.  Three 
months  afterwards  the  defendant  and  Place  were  married. 
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Anterior  to  the  marriage  the  relations  between  the  defendant 
and  Ida  were  pleasant,  and  continued  so  until  about  a  year 
afterwards.  From  that  time,  however,  until  the  homicide, 
their  relations  were  unfriendly  and  quarrels  frequently  occurred. 
Dissensions  also  arose  between  the  defendant  and  her  hus- 
band, growing  out  of  the  disagreement  between  his  wife  and 
daughter.  On  one  occasion,  when  her  husband  unexpectedly 
returned  to  his  house  after  starting  for  his  place  of  business, 
he  found  the  defendant  chasing  Ida  around  the  rooms,  and 
when  he  remonstrated  with  her  she  said,  "  You  better  keep 
her  out  of  my  way  or  I  will  do  her  up."  Upon  another 
occasion  she  said  to  him,  "  You  had  better  keep  her  out  of 
my  sight.  I  have  warned  her  ;  let  her  beware."  Their  rela- 
tions finally  became  so  unpleasant  that  during  a  portion  of  the 
time  before  the  homicide  Ida  was  boarded  by  her  father  away 
from  their  home. 

On  Saturday  morning,  February  5,  1898,  the  defendant 
asked  her  husband  for  her  monthly  allowance  of  twenty  dol- 
lars, which  he  refused,  and  a  quarrel  ensued.  Upon  the  next 
day  she  again  asked  for  it,  and  he  again  refused.  In  the 
morning  of  Monday,  which  was  the  day  of  the  homicide,  just 
before  her  husband  left  for  his  place  of  business,  the  defend- 
ant said  to  him,  "  I  want  my  money ;  I  am  going  down  town," 
to  which  he  replied,  "  I  shall  not  give  you  that  money.  I 
have  said  to  you  plainly  what  I  mean,  and  I  intend  to  stand 
by  it  this  time."  To  this  she  answered,  "  If  you  don't  give 
it  to  me,  I  will  make  it  cost  you  ten  times  more."  He  then 
spoke  to  his  daughter  and  kissed  her  good-by.  He  bade  his 
wife  good-by,  but  did  not  kiss  her.  As  he  passed  her  in  going 
from  the  house,  she  said  something  which  he  did  not  under- 
stand. Shortly  after  he  left,  the  defendant  went  into  the 
back  parlor  where  Ida  was  sitting,  and  a  conversation  occurred 
as  to  family  difficulties,  during  which  Ida  declared  her  inten- 
tion to  go  away  and  not  return.  The  defendant  asked  her  if 
her  father  gave  her  money  that  morning,  to  which  she  replied, 
"None  of  your  business."  The  defendant  then  remarked, 
"  When  he  gives  yon  money,  he  won't  give  me  any,"  to  which 
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Ida  answered,  "  That  is  nothing  to  you,"  and  picked  up  a 
cigarette  box  and  threw  it  at  the  defendant,  who  then  "  went 
for  her."  Ida  again  declared  her  intention  to  leave  and  not 
return,  and  then  went  up  stairs. 

A  few  minutes  later  the  servant  of  the  family  who  was  in 
the  back  yard  heard  a  loud  scream  which  sounded  like  a 
woman's.  She  went  into  the  kitchen,  then  into  the  hall  and 
opened  the  door  to  the  stairway,  when  she  heard  sounds  like 
doors  being  locked  and  some  one  screaming  on  the  top  floor. 
It  stopped  while  she  was  listening,  and  she  paid  no  further 
attention  to  it.  After  this  Ida  was  never  seen  alive,  unless  by 
the  defendant.  This  occurrence  took  place  at  about  a  quar- 
ter after  eight  o'clock. 

At  nearly  nine  o'clock  the  defendant  called  the  servant  to 
her  room  on  the  top  floor,  told  her  she  was  going  to  give  up 
the  house,  and  that  she  would  have  to  leave.  She  then  paid 
her  her  wages  and  Ave  dollars  in  addition,  as  she  had  given 
her  no  notice  of  her  discharge.  Later  she  asked  the  servant 
to  get  an  expressman  to  take  her  trunk  to  the  station,  to  buy 
her  postage  stamps,  and  to  go  to  the  bank  and  get  her  bank 
book.  The  servant  obtained  the  stamps  and  bank  book 
and  took  tliem  to  the  defendant  who  was  then  in  her 
room.  She  also  procured  an  expressman  to  take  the  defend- 
ant's trunk  to  the  station  or  ferry.  Although  the  servant 
expressed  a  desire  to  remain  another  day  to  do  the  washing 
and  ironing,  the  defendant  requested  her  to  leave  the  house 
before  Mr.  Place  came  home,  saying  that  she  did  not  want 
her  to  remain  because  when  he  came  he  might  ask  her 
questions. 

At  about  twelve  o'clock  she  requested  the  servant  to  buy 
her  a  ticket  for  New  Brunswick,  which  she  did,  leaving  the 
house  for  that  purpose  at  about  half-past  twelve.  She  first 
told  her  she  was  going  on  the  3:15  train,  but  afterwards  that 
she  was  going  at  another  time.  Her  instructions  to  the  serv- 
ant were  that  if  any  one  rang  the  bell  and  asked  for  Ida, 
to  say  she  had  gone  down  town,  and  persons  who  called  at 
the  house  in  the  afternoon  were  not  admitted.     The  servant 
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did  not  see  Ida  after  Mr.  Place  left  the  house  in  the  morn- 
ing. She  went  from  the  house  at  about  five  o'clock  in  the 
afternoon,  leaving  the  defendant  there  alone.  The  defendant 
told  her  that  she  was  going  to  leave  Mr.  Place  because  he  had 
hurt  her,  and  she  could  not  stand  it. 

During  the  afternoon  the  defendant  wrote  Mrs.  McArran, 
*'  I  will  make  you  a  present  of  ray  rubber  plant  and  bicycle." 
That  letter  was  received  at  half-past  three,  and  Mrs.  McArran 
soon  after  called  at  the  house.  She  rang  the  bell  twice,  but 
no  one  carae  to  the  door.  She  then  went  to  an  adjoining 
house,  rang  the  tell,  and  while  waiting  there  the  defendant's 
servant  came  out.  When  she  saw  her  she  went  to  the  base- 
ment and  then  asked  to  see  Mi's.  Place.  Afterwards  the  lat- 
ter came  from  the  kitchen  to  the  dining  room,  where  Mrs. 
McArran  was  standing,  and  said  she  would  see  her  in  a 
moment,  that  they  were  hurrying  to  get  away  before  Mr. 
Place  came  home.  Mrs.  McArran  then  said,  "  I  received  your 
letter  and  came  up  to  see  what  was  the  trouble."  To  this  the 
defendant  replied,  "  We  had  more  trouble  this  morning  and  I 
am  going  to  leave  him  this  time  for  good,"  and  added  that  she 
wanted  Mrs.  McArran  to  have  her  bicycle.  She  finally  said 
slie  was  going  to  New  Brunswick,  and  when  Ida  was  asked 
for  she  replied,  "  He  is  boarding  Ida  out  and  she  hasn't  been 
in  to-day."  Mrs.  McArran  then  took  the  wheel  and  left  the 
house,  having  seen  no  one  except  the  servant  and  the  defend- 
ant. During  the  afternoon  when  the  bell  rang  the  defendant 
again  told  the  servant  not  to  go  to  the  door. 

The  defendant's  husband  returned  home  about  half  past 
six  p.  M.  As  he  entered  the  hallway  he  hung  his  coat  and  hat 
upon  the  rack  and  started  towards  the  back  parlor,  when  he 
heard  a  noise  at  the  head  of  the  stairs  and  saw  the  defendant 
<joming  down.  As  he  stood  there  he  almost  immediately 
received  a  blow  upon  his  head  from  a  hatchet  or  axe  in  her 
hands,  and  soon  received  a  second  blow  upon  the  side  of  his 
head.  He  cried  out  and  made  an  effort  to  reach  the  front 
door.  While  passing  along  the  hallway  he  received  a  third 
blow  upon  his  hand.     He  reached  the  door,  cried  "  Murder," 
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when  some  one  came  to  his  assistance  and  he  was  taken  to  a 
neighbor's  house,  and  from  there  to  a  hospital. 

Tiiereupon  several  persons  entered  the  house.  Upon  going 
to  the  third  story  they  found  Ida  in  her  room  lying  dead  upon 
her  bed.  Her  face  was  partially  downward,  with  the  head 
towards  the  foot  of  the  bed.  There  was  no  clothing  upon  it 
except  a  sheet  and  pillow  which  were  under  her  head  or 
body.  The  other  bed  clothing  lay  in  a  pile  upon  the  floor 
between  the  foot  of  the  bed  and  the  wall  of  the  room.  The 
body  lay  straight,  one  arm  under  the  head  and  tlie  cheek  rest- 
ing upon  the  arm.  No  wounds  were  found  upon  the  throat 
or  any  portion  of  the  head  or  body,  except  a  small  spot  which 
was  discovered  upon  the  temple  when  the  scalp  was  removed. 
This  was  not  observable  from  the  outside.  Blood  was  oozing 
from  her  mouth  and  there  was  a  little  upon  the  pillow  or  bed- 
clothes. The  body  was  cold  and  rigid  and  the  eyes  discolored. 
The  skin  was  redder  than  was  natural,  although  not  blistered. 
The  eyes  were  burned  so  that  the  pupils  were  of  a  bluish 
color,  and  there  was  some  discoloration  around  the  mouth  and 
the  right  side  of  the  cheek.  One  of  the  chairs  in  the  room 
was  broken. 

The  defendant  was  in  the  front  room  lying  upon  the  floor 
with  bed  clothes  over  her  head,  and  the  gas  was  escaping  into 
the  room  from  two  burners  which  she  had  torn  down.  When 
subsequently  asked  why  she  had  turned  on  the  gas,  she  replied 
she  wanted  to  kill  herself,  that  she  wanted  to  die.  When 
found  she  seemed  unconscious  and  was  carried  into  the  parlor 
below.  The  officers  who  discovered  her  attempted  artificial 
respiration,  and  continued  their  efforts  until  the  ambulstfice 
surgeon  arrived  and  took  charge  of  her. 

Upon  a  subsequent  examination  no  external  marks  of  vio- 
lence was  found  upon  the  body  of  the  decedent,  except  her 
face  was  congested,  livid,  puffed,  swollen  and  her  eyes  were 
partially  open,  the  cornea  protruding  slightly  and  there  were 
crystals  in  the  outer  portion.  Her  lips  were  puffed  and 
swollen,  and  tliere  was  considerable  froth  and  blood-stained 
mucous  between  the  lips  and  under  the  upper  lip.     Her  tongue 
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protruded  between  her  teeth,  which  were  slightly  apart.  The 
white  of  her  eye  had  a  dull  blue-grayish  cast.  The  organs  of  the 
body  were  found  to  be  fairly  healthy,  with  the  exception  of  the 
eyes.  There  was  a  suffused  condition  of  the  skin  of  the  face, 
and  larynx,  pliarynx  and  trachea  were  blue  and  congested, 
the  brain  was  normal,  the  lungs,  the  heart  and  all  the  organs 
of  the  body  were  healthy  except  the  eyes,  which  had  been 
disturbed  iJy  some  corrosive  fluid  or  acid,  causing  a  hardening 
or  flattening  of  them  so  that  their  convexity  had  entirely  dis- 
appeared. The  dark  portion  of  the  eye  was  darker  and  the 
white  was  also  darkened.  The  lower  lip  was  corroded.  Under 
the  scalp  on  the  left  temple  was  found  a  place  about  the  size 
of  a  silver  dollar  which  was  discolored,  and  wliich  was  proved 
to  have  resulted  from  violence  of  some  kind. 

An  expert  called  by  the  People  testified  that  the  cause  of 
the  decedent's  death  was  asphyxia ;  that  she  was  blind  before 
her  death  which  was  occasioned  by  some  corrosive  substance : 
that  the  existing  condition  of  the  mouth,  throat,  tongue, 
trachea,  larynx  and  pharynx  was  produced  by  violence  and 
could  not  have  occurred  from  any  other  cause.  The  proof 
disclosed  that  tlie  defendant's  husband  had  in  his  desk  in  the 
house  both  pyro-gallic  and  muriatic  acid ;  that  they  were  the 
only  acids  there,  and  that  either  would  destroy  the  sight  when 
thrown  into  the  eye. 

After  her  arrest,  the  defendant  admitted  in  the  presence  of 
several  officers  and. the  matron*  of  the  prison  in  which  she  was 
confined  that  she  had  trouble  with  her  husband  on  the  morn- 
ing of  the  day  of  the  homicide;  that  Ida  was  in  the  back 
parlor  with  her  father  and  that  she  knew  they  were  talking 
about  her;  that  after  her  husband  left  she  went  up  stairs,  got 
a  white  powder  out  of  his  desk,  put  it  in  a  glass,  filled  it  with 
water,  went  to  the  door  of  Ida's  room,  asked  why  she  was 
making  so  much  trouble  in  the  house  and,  upon  her  replying 
that  she  was  not  making  any  more  trouble  than  the  defendant 
was,  threw  the  contents  of  the  glass  into  her  face ;  that  after- 
wards and  in  the  afternoon  of  that  day  she  went  down  stairs, 
saw  an  axe,  brought  it  up  with  her,  and  gave  as  a  reason  for 
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doing  80  that  slie  knew  her  husband  would  '*  go  for  her  "  whea 
he  came  home,  and  she  wanted  something  with  which  to 
defend  herself.  When  an  axe  in  the  possession  of  one  of  the 
detectives  was  shown  her,  and  she  was  asked  if  that  was  the 
axe,  she  replied,  "  Yes,  I  think  so.  I  thought  it  was  smaller," 
and  afterwards  stated  that  she  threw  it  out  of  the  bedroom 
window  into  the  yard. 

As  a  witness  upon  the  trial,  the  defendant  admitted  having 
gone  to  her  husband's  desk  and  obtained  what  she  said  were 
salts,  which  were  in  a  blue  bottle,  and  used  for  headache ;  that 
she  put  them  in  a  glass,  filled  the  glass  with  water,  and,  after 
having  some  words  with  Ida,  she  threw  the  contents  in  her 
face.  She  also  testified  that  she  desired  to  leave  the  house 
before  the  return  of  her  husband,  for  the  reason  that  if  she 
did  not  he  would  not  let  her  go.  She  was  afraid  he  would 
lock  the  door  and  keep  her  in  the  house.  After  she  was 
taken  to  the  jail  she  wrote  another  letter  to  Mrs.  McArran, 
which  contained  the  following :  "  My  dear  friend :  Tlie  hor- 
rible news  is  circulated.  I  should  prefer  death  to  it.  Through 
Will's  threatening  I  was  driven  to  desperation.  But  enough, 
I  say  no  more  about  it." 

The  testimony  of  the  witnesses  called  by  the  prosecution, 
when  supplemented  by  the  admissions  of  the  defendant  and 
the  other  proof  given  on  the  trial,  was  sufficient  to  establish 
the  existence  of  tlie  foregoing  facts  and  circumstances  beyond 
a  reasonable  doubt.  While  there  was  a  conflict  in  the  evi- 
dence, still,  whether  the  transaction  and  circumstances  were 
as  claimed  by  the  prosecution,  or  were  as  testified  to  by  the 
defendant  and  her  witnesses,  was  clearly  a  question  for  the 
jury.  This  is  so,  not  only  as  to  what  transpired,  but  also  as 
to  the  expert  evidence  relating  to  the  cause  of  the  decedent's 
death  and  the  correctness  of  the  premises  upon  which  the 
conclusion  of  the  People's  experts  rested.  Although  the  condi- 
tions of  the  body  of  the  decedent,  as  described  by  the  witnesses 
who  saw  it  after  death,  presented  most  of  the  post  mortem 
appearances  of  death  by  suffocation  as  they  are  laid  down  by 
various  writers  upon  medical  jurisprudence,  yet  it  is  said  that 
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tlie  proof  of  the  conditions  of  her  body  did  not  clearlj  estab- 
lish the  cause  of  death.  But  it  must  be  remembered  that 
homicidal  suflEocation  is  a  crime  which  it  is  always  difficult  to 
detect,  and  the  mere  physical  conditions  of  the  body  after 
death,  as  distinct  and  satisfactory  indications  of  tlie  fact,  will 
seldom  exist.  Therefore,  resort  must  be  had  to  collateral 
proof  to  show  that  the  death  was  not  the  result  of  natural  or 
accidental  causes,  and  to  show  circumstances  which  point  to 
the  real  cause  and  the  means  employed  to  eflfect  it.  In  the 
administration  of  the  criminal  law  the  People  are  generally 
required  to  rely  to  a  great  extent  upon  the  collateral  circum- 
stances which  point  to  the  crime  and  the  perpetrator  of  it. 

If  the  medical  testimony  of  the  prosecution  was  believed, 
the  jury  was  justified  in  relying  upon  it  in  determining  the 
issues  in  this  case.  Here,  as  is  usual  in  cases  where  expert 
evidence  is  given,  the  defense  called  an  expert  whose  testi- 
mony, if  true,  tended  to  show  that  but  little  reliance  was  to  be 
placed  upon  the  testimony  of  the  experts  called  by  the  prose- 
cution. The  question,  however,  whether  the  testimony  of  the 
People's  experts  was  to  be  believed,  or  that  given  by  the 
defendant's  expert  was  true,  was  to  be  determined  by  the  jury 
alone.  Therefore,  in  the  farther  examination  of  this  case, 
we  must  assume  that  the  foregoing  facts  and  circumstances 
were  properly  established,  and  upon  their  sufficiency  to  justify 
it  the  conviction  in  this  case  must  stand  or  fall. 

The  appellant  insists  that,  in  considering  the  question  of  the 
sufficiency  of  the  proof  and  the  inferences  to  be  drawn  from 
it,  the  doctrine  of  the  case  of  People  v.  Harris  (136  N.  Y. 
423)  should  be  applied.  In  that  case  it  was  in  effect  held 
that,  while  to  justify  a  conviction  for  a  crime  upon  circum- 
stantial evidence,  there  must  be  positive  proof  of  the  facts 
from  which  the  inference  of  guilt  is  to  be  drawn,  and  that 
inference  must  be  shown  to  be  the  only  one  that  can  be  reason- 
ably drawn  from  the  facts,  yet,  where  the  evidence,  taken 
together,  leads  irresistibly  and  exclusively  to  a  conclusion  of 
guilt,  with  which  no  material  fact  to  establish  it  is  at  variance, 
it  constitutes  the  higher  form  of  evidence,  and  may  not  be  did- 
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regarded  by  court  or  jury.  We  recognize  this  as  a  proper 
statement  of  the  law  which  is  applicable  in  this  case.  Apply- 
ing the  doctrine  of  that  case  to  the  facts  and  circumstances 
in  this,  it  seems  quite  obvious  that  they  justified  the  jury  in 
finding  tlie  defendant  guilty  of  the  crime  charged.  To  justify 
a  conviction,  the  prosecution  was  required  to  establish  the 
death  of  the  person  killed  and  the  fact  of  killing  by  the 
defendant  as  alleged  in  the  indictment.  The  former  is 
required  to  be  established  by  direct  proof,  and  the  latter 
beyond  a  reasonable  doubt.  (Penal  Code,  §  181.)  The  death 
of  Ida  Place  was  properly  established  as  required  by  law,  so 
that  the  only  remaining  question  is  whether  the  proof  which 
tended  to  show  that  the  defendant  killed  her  was  sufficient  to 
justify  the  jury  in  finding  that  fact. 

The  evidence  relied  upon  to  establish  the  defendant's  guilt 
was  circumstantial.  It,  however,  tended  to  show  a  motive  on 
the  part  of  the  defendant  for  the  commission  of  the  crime, 
and  the  means  employed  were  within  her  reach,  that  the 
opportunity  to  commit  the  offense  existed,  that  she  alone  was 
in  a  position  to  have  committed  it,  that  she  made  false  state- 
ments as  to  the  presence  of  the^decedent  in  the  house,  that 
she  made  preparations  for  flight  and  had  recourse  to  fraud  and 
misrepresentation  to  conceal  the  death  of  the  decedent,  that 
she  attacked  her  husband  upon  his  return  to  avoid  discovery 
and  prevent  his  interfering  with  her  escape,  that  she  admitted 
an  attack  upon  the  decedent  by  which  she  destroyed  her  eye- 
sight, and  that  she  attempted  to  take  her  own  life.  This 
proof  points  with  almost  unerring  certainty  to  the  defendant 
as  the  perpetrator  of  the  crime  charged.  All  the  circum- 
stances and  proof  in  the  case  are  not  only  consistent  with  her 
having  killed  her  husband's  daughter,  but  are  inconsistent 
with  any  other  conclusion.  Therefore,  after  a  thorough  study 
of  the  evidence  contained  in  the  record  and  a  careful  consid- 
eration of  the  facts  and  circumstances  disclosed,  we  are  led 
irresistibly  to  the  conclusion  that  the  verdict  of  the  jury  was 
fully  justified. 

The  defendant  contends  that  in  examining  this  case  the 
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evidence  of  Dr.  Henderson  should  be  entirely  disregarded. 
We  know  of  no  principle  or  rule  of  law  which  would  justify 
us  in  disregarding  that  evidence.  He  was  called  and  sworn  as 
a  witness  upon  the  trial,  and  while  the  evidence  of  an  expert 
called  by  the  defendant,  if  credited,  would  tend  to  weaken 
and  discredit  liis  evidence  in  many  essential  particulars,  still 
the  question  whether  his  testimony  was  wortliy  of  credit  or 
the  testimony  of  the  defendant's  experts  should  be  believed 
was  a  question  for  the  jury  and  one  with  which  this  court  has 
no  authority  to  deal. 

The  appellant  also  claims  that  a  new  trial  should  be  granted 
under  section  528  of  the  Code  of  Criminal  Procedure.  That 
section  provides,  "  When  the  judgment  is  of  death,  the  Court 
of  Appeals  may  order  a  new  trial,  if  it  be  satisfied  *  *  * 
that  justice  requires  a  new  trial,  whether  any  exception  shall 
have  been  taken  or  not  in  the  court  below."  That  provision 
of  the  statute  has  been  several  times  under  consideration,  and 
this  court  has,  with  singular  uniformity,  held  that  in  determin- 
ing whether  a  new  trial  should  be  granted  under  its  provis- 
ions, it  is  not  its  province  to  review  and  determine  contro- 
verted questions  of  fact  arising  upon  conflicting  evidence,  but 
that  the  jury  is  the  ultimate  tribunal  in  such  a  case,  and  with 
its  decision  the  court  may  not  interfere,  unless  it  reaches  tho 
conclusion  that  injustice  has  probably  been  done.  (People  v. 
CignaraU,  110  N.  Y.  23,  26 ;  People  v.  Trezza,  125  N.  Y. 
740;  People  v.  Kelly,  113  N.  Y.  047;  PeopU  v.  Hock,  150 
N.  Y.  291 ;  People  v.  Yoimys,  151  N.  Y.  210,  222 ;  People 
V.  Constantino,  153  N.  Y.  24,  35;  People  v.  Decker,  157  N. 
Y.  186.) 

Therefore,  in  examining  the  question  whether  a  new  trial 
should  be  granted  upon  the  ground  that  justice  requires  it,  it 
is  our  duty  to  assume  the  existence  of  the  facts  as  they  are 
established  by  the  finding  of  the  jury.  When  that  is  done,  it 
becomes  extremely  difficult  to  discover  any  basis  upon  which 
we  would  be  justified  in  holding  that  a  new  trial  should  be 
granted.  The  natural,  logical  and  almost  inevitable  inferences 
which  arise  from  the  facts  and  circumstances  established  by 
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the  evidence,  lead  to  the  conclusion  that  the  decedent's  death 
was  occasioned  by  violent  means,  and  that  the  violent  acts 
which  caused  it  were  perpetrated  by  the  defendant.  We 
think  no  other  reasonable  conchision  can  be  fairly  drawn  from 
the  evidence  contained  in  the  record,  and  that  the  defendant 
is  not  entitled  to  a  new  trial  upon  that  ground. 

Another  claim  of  the  appellant  is  that  as  the  conviction  in 
this  case  was  based  upon  circumstantial  evidence,  it  was  import- 
ant to  establish  a  motive  in  the  defendant  for  the  commission 
of  the  crime,  and  that  the  People  failed  to  show  any  adequate 
one.  While  it  must  be  conceded  that  evidence  of  a  motive 
had  an  important  bearing  upon  the  question  of  the  defendant's 
guilt  or  innocence,  yet  the  claim  that  no  adequate  motive  was 
proved,  cannot,  we  think,  be  sustained.  An  examination  of 
the  record  discloses  that  the  relations  which  had  existed  between 
the  defendant  and  Ida  for  several  years  had  been  of  an  unpleas- 
ant character,  and  that  quarrels  between  them  had  often 
occurred  during  that  time.  It  was  also  proved  that  upon  two 
occasions  at  least,  the  defendant  made  threats  which  indicated 
a  purpose  upon  her  part  to  injure  the  decedent ;  that  at  times 
the  defendant  would  not  speak  to  Ida,  and  would  leave  the 
table  if  Mr.  Place  entered  into  conversation  with  her;  that 
she  had  hidden  her  underclothes  and  destroved  her  hat ;  that 
she  refused  her  company  at  the  house,  and  required  her 
to  do  manual  labor  for  which  servants  were  paid ;  that  upon 
one  occasion  previous  to  the  homicide  Mr.  Place  had  to  force 
the  defendant  to  the  floor  to  protect  himself ;  and  that  there 
would  be  weeks  when  she  would  not  speak  to  her  husband. 
These  relations  between  them  arose  principally  from  the  fact 
that  Ida  retained  the  affections  of  her  father  to  a  greater 
extent  than  did  the  defendant,  or  at  least  she  believed  such 
to  be  the  case.  Iler  jealousy  seems  to  have  been  intense,  and 
to  have  influenced,  if  it  had  not  controlled,  the  actions  of 
her  life  for  several  years.  One  of  the  usual  inducements  to 
crime  is  the  desire  of  revenging  real  or  fancied  wrongs.  The 
existence  of  such  a  condition  of  aflfairs  may  well  be  regarded 
as  evidence  of  a  motive  upon  the  part  of  the  defendant,  even 
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for  the  commission  of  such  a  crime.  Although  no  motive 
would  be  sufficient  to  induce  a  perfectly  just  person  to  com- 
mit crime,  yet,  the  experience  of  courts  has  been  that  often 
the  gravest  crimes  are  induced  by  slight  motives.  We  think 
the  evidence  in  this  case  was  sufficient  to  justify  the  jury  in 
finding  a  motive  for  the  commission  of  the  offense. 

Another  alleged  error  upon  which  the  defendant  relies  for 
a  reversal  relates  to  the  admission  of  evidence  as  to  what 
occurred  between  the  defendant  and  her  husband  upon  his 
return  on  the  day  of  the  homicide.  The  contention  of  the 
defendant  is  that  this  evidence  was  inadmissible  because  it 
involved  proof  of  one  crime  to  establish  the  defendant's  guilt 
of  another.  It  is  an  elementary  principle  of  law,  that  the 
commission  of  one  crime  is  not  admissible  in  evidence  upon 
the  trial  for  another,  where  its  sole  purpose  is  to  show  that 
the  defendant  has  been  guilty  of  other  crimes,  and  would,  con- 
sequently, be  more  liable  to  commit  the  offense  charged. 
But  if  tlie  evidence  is  material  and  relevant  to  the  issue,  it  is 
not  inadmissible  because  it  tends  to  establish  the  defendant's 
guilt  of  a  crime  other  than  the  one  charged.  (People  v. 
McLaughlin,  150  N.  Y.  365,  386.) 

The  prosecution  was  allowed  to  prove  an  assault  by  the 
defendant  upon  her  husband  when  he  returned  home,  and 
when  tlie  death  of  Ida  could  no  longer  be  concealed  unless  he 
was  removed  or  his  life  destroyed.  The  demeanor,  conduct 
and  acts  of  a  person  charged  with  crime,  such  as  attempted 
flight,  a  desire  to  elude  discovery,  an  anxiety  to  conceal  the 
crime,  or  the  evidence  of  it,  are  always  proper  subjects  of  con- 
sideration, as  indicative  of  a  guilty  mind,  and  in  determining 
the  question  of  the  guilt  or  innocence  of  the  pereon  charged. 
{Greenjield  v.  People,  85  N.  Y.  85;  People  v.  O'NeiU,  112 
N.  Y.  355,  303 ;  Plersoti  v.  People,  79  N.  Y.  424 ;  Rex  v. 
Clewe.%  4  C.  &  P.  221 ;  Peg.  v.  Crichner,  16  Cox's  Cr.  Law 
Cases,  701;  Wills  on  Circumstantial  Ev.  p.  67;  Roscoe's  Cr. 
Ev.  [11th  ed.]  p.  18;  People  v,  Hughson,  154  N.  Y.  153, 
162;  Peojjle  v.  Ogle,  104  N.  Y.  511,  514;  Hope  v.  People^ 
83  N.  Y.  418  ;  People  v.  Barher,  115  N.  Y.  475  ;  Coleman  v. 
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People,  65  N.  Y.  81;  People  v.  Murphy,  135  N.  Y.  450; 
People  V.  Shea,  147  N.  Y.  79 ;  Linsday  v.  People,  63  N.  Y. 
143,  154 ;  Eyan  v.  People,  79  N.  Y.  593, 601 ;  People  v.  (?w- 
roy,  97  N.  Y.  62,  80.)  In  Pierson  v.  People  {supra)  where 
there  was  an  intimacy  between  the  prisoner  and  the  wife  of  the 
decedent  before  and  after  his  death,  and  the  former  disappeared 
eleven  days  afterwards,  a  clergyman  was  called  as  a  witness  and 
testified  that  the  prisoner  and  the  wife  of  the  decedent  called 
at  his  residence  some  days  after  the  homicide,  and  that  he  mar- 
ried them,  after  the  prisoner  stated  under  oath  that  there  was 
no  legal  objection  to  his  being  married,  this  court  held  that 
the  evidence  was  competent,  although  it  tended  to  prove 
another  crime  than  that  charged  in  the  indictment.  In  Bex 
V.  Clewes,  A.  was  indicted  for  the  murder  of  H.  It  was 
claimed  that  A.,  having  malice  against  P.,  hired  H.  to  murder 
him,  which  he  did,  but  that  II.  being  detected,  A.  murdered 
H.  to  prevent  the  discovery  of  A.'s  guilt  respecting  the  mur- 
der of  P.,  and  it  was  held  that  the  prosecutor  might  give 
evidence  of  the  murder  of  P.  Wills,  in  liis  work  on  Circum- 
stantial Evidence,  says :  '•  Instances  of  killing  to  conceal  other 
crimes  are  frequent,  and  evidence  of  the  murder  of  one  per- 
son may  be  given  in  evidence  upon  a  trial  for  the  murder  of 
another,  if  such  evidence  tend  to  show  that  the  prisoner 
might  have  had  a  motive  arising  out  of  the  other  murder  for 
committing  that  with  which  he  was  charged."  Without 
farther  examination  of  the  authorities  cited,  it  may  be  said 
that  they  establish  a  principle  which  sustains  the  ruling  in  this 
case.  If  the  defendant,  instead  of  assaulting  her  husband  to 
prevent  his  discovery  of  the  death  of  his  daughter  before  she 
effected  her  contemplated  escape,  had  set  fire  to  the  building 
to  avoid  detection,  there  would  be  no  doubt,  we  apprehend, 
that  evidence  of  that  fact  would  be  admissible.  Again,  if  she 
had  stolen  a  horse  and  carriage  to  aid  her  in  her  flight,  there 
would  be  no  doubt  that  evidence  of  it  should  be  received. 
The  jury  may  well  have  found  that  the  purpose  of  her  assault 
was  to  kill  her  husband  and  thereby  prevent  a  discovery  of 
her  crime  until  she  had  an  opportunity  to  escape.     We  find 
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no  error  in  the  reception  of  that  evidence  which  would  justify 
a  reversal  of  the  judgment. 

Upon  the  trial  William  W.  Place  was  called  as  a  witness. 
After  proving  by  him  that  the  relations  between  the  defend- 
ant and  Ida  were  pleasant  until  the  fall  of  1894,  he  was  asked 
this  question:  "Since  the  fall  of  1894,  what  has  been  the 
general  feeling,  as  you  have  observed  it,  between  Mrs.  Place 
and  your  daugliter  Ida  ?  "  This  was  objected  to,  but  without 
stating  any  grounds  of  objection.  The  objection  was  overruled 
and  the  defendant  excepted.  The  witness  answered  :  "  Seemed 
to  be  a  general  feeling  of  malice  and  hatred  towards  my 
daughter,  denying  her  many  privileges,  denying  her  all  home 
comforts."  He  then  testified  that  as  a  rule  his  wife  did  not 
speak  to  his  daughter  in  his  presence  except  on  very  rare 
occasions,  and  gave  in  detail  evidence  of  facts  and  circum- 
stances tending  to  show  that  the  defendant  entertained  feel- 
ings of  malice  and  hatred  towards  her.  He  testified  as  to 
their  quarrels  and  the  manner  in  which  the  defendant  treated 
Ida,  including  the  threats  she  made.  The  appellant  now 
insists  that  the  admission  of  that  evidence  was  error,  as  the 
witness  was  allowed  to  characterize  and  give  his  opinion  as 
to  a  series  of  actions,  conversations  and  course  of  conduct 
between  two  persons,  other  than  himself,  extending  over  a 
period  of  years.  In  the  first  place  it  is  to  be  observed  that 
no  such  grounds  of  objection  were  stated.  The  attention  of 
the  court  was  in  no  way  called  by  any  objection  to  the  form 
of  the  question  or  to  the  fact  that  it  involved  a  conclusion  or 
opinion.  The  objection  was  simply  general,  and  such  as 
would  naturally  lead  to  the  belief  that  it  was  intended  to 
merely  raise  the  question  of  the  admissibility  of  evidence 
sliowing  the  relations  which  existed  between  the  defendant 
and  Ida.  Such  evidence  was  competent  as  bearing  upon  the 
question  of  the  defendant's  motive,  and  if  she  desired  to 
object  to  the  form  of  the  question,  her  objection  should  have 
plainly  stated  that  ground.  It  is  at  least  doubtful  if  at  the 
trial  the  defendant's  counsel  had  in  view  the  question  which 
he  now  raises  as  to  the  admissibility  of  the  evidence.     As  a 
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general  rule,  to  entitle  a  party  to  review  the  rulings  of  a  trial 
court  upon  the  question  of  admitting  or  rejecting  evidence, 
there  must  have  been  a  proper  objection  taken  to  the  evi- 
dence when  offered,  and  an  exception  to  the  ruling  made 
thereon.  It  is  well-settled  law  that  the  decision  of  a  trial 
judge  overruling  a  mere  general  objection  to  evidence  will  be 
sustained  on  appeal,  unless  it  clearly  appears  that  there  is 
some  ground  of  objection  which  could  not  have  been  obviated 
if  it  had  been  specified,  or  unless  the  evidence  called  for  was 
in  any  aspect  of  the  case  incompetent.  {Quinby  v.  Strauss^ 
90  N.  Y.  664.)  Applying  this  rule  to  the  question  under  con- 
sideration, we  are  of  the  opinion  that  the  objection  taken  was 
not  sufficient  and  that  the  defendant's  exception  to  the  ruling 
does  not  present  the  question  which  he  now  argues. 

Moreover,  it  is  obvious  that  no  substantial  rights  of  the 
defendant  were  prejudiced  by  the  reception  of  tliis  evidence. 
Its  manifest  purpose  was  to  show  the  relations  between  the 
defendant  and  Ida,  and  that  was  done  by  proof  of  their 
specific  acts,  conversations  and  declarations.  Although  the 
question  objected  to  was  answered,  it  is  manifest  that  the  facts 
upon  which  the  answer  ,wa8  based  were  given,  and  that  the 
jury  must  have  understood  the  answer  as  based  upon  those 
facts  alone.  We  find  no  error  in  this  ruling  which  would 
justify  a  reversal  under  the  provisions  of  the  Code  of  Crim- 
inal Procedure,  which  requires  us  to  give  judgment  on  appeal 
without  regard  to  technical  errors  or  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties. 

Another  exception  relied  upon  by  the  appellant  was  to  the 
evidence  of  Henry  V.  Walker,  a  chemist,  who  analyzed  the 
contents  of  the  two  bottles  that  were  in  the  desk  of  Mr.  Place, 
where  the  defendant  went  to  obtain  the  powder  which  she 
dissolved  and  threw  into  tlie  eyes  of  the  decedent.  We  think 
this  evidence  was  properly  admitted.  The  proof  showed  that 
the  defendant's  husband  kept  in  his  desk  muriatic  and  pyro- 
gallic  acid ;  that  she  went  there  and  obtained  a  powder  from 
one  of  these  bottles,  which  she  admitted  was  acid ;  that  she 
dissolved  it  and  threw  the  contents  into  the  face  of  the  dece- 
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dent.  We  think  this  proof  was  sufficient  to  justify  the  prose- 
cution iu  showing  the  chamcter  of  the  acids  which  were  in 
her  husband's  desk.  The  purpose  of  the  proof  was  to  show 
that  the  defendant  had  the  means  of  committing  one  of  the 
acts  which  attended  or  preceded  tlie  homicide,  and  which  may 
have  induced  it. 

Tlie  defendant  also  insists  that  the  court  erred  in  the  fol- 
lowing portion  of  its  charge  to  the  jury :  "  It  is  provided  by 
our  statute  that  no  person  can  be  convicted  of  murder  or  man- 
slaughter unless  the  fact  of  the  killing  and  the  fact  that  it  was 
by  the  agency  of  the  defendant  are  each  established  as  inde- 
pendent facts ;  the  killing  by  direct  evidence,  the  latter  beyond 
a  reasonable  doubt.  I  do  not  understand,  from  the  position 
of  learned  counsel,  that  the  fact  that,  on  the  7th  day  of  Feb- 
ruary, 1898,  Ida  Place  met  her  death  in  some  way  is  ques- 
tioned, so  that  may  be  taken  as  a  conceded  fact  in  the  case. 
Thus  you  are  brought,  at  the  threshold  of  this  case,  to  the 
consideration  of  the  question  which  underlies  it  all,  and  that 
is,  what  was  the  cause  of  death?  Was  it  asphyxiation,  or 
was  it  a  death  from  natural  causes  ?  The  People  say  it  was 
asphyxiation.  The  defendant  denies  it.  The  People  have 
produced  testimony  in  the  shape  of  the  statement  of  Doctor 
Henderson,  who  says  positively  it  was  a  case  of  asphyxiation ; 
they  have  produced  testimony  of  the  circumstances  that 
attended  the  finding  of  the  body,  the  condition  of  the  body, 
color  of  the  face,  the  general  appearances,  and  all  these  things 
they  say  indicate  beyond  a  reasonable  doubt  tliat  this  was  a 
case  of  asphyxiation.  On  the  other  hand,  the  defendant  main- 
tains that  the  evidence  shows  no  such  thing ;  that  it  does  not 
show  the  cause  of  death  ;  tliat  it  does  not  show  it  was  a  violent 
death  or  anything  other  than  a  natural  death,  so  at  the  outset 
it  is  for  you  to  say,  on  this  evidence,  was  this  a  death  from 
asphyxiation  or  not?  If  you  conclude,  on  this  evidence,  that 
it  was  a  case  of  death  from  asphyxiation  or  suffocation,  then 
you  come  to  the  other  questions  in  the  case,  namely  :  Did  this 
defendant  cause  the  death  of  Ida  Place,  and,  if  she  did,  under 
what  circumstances  did  she  do  it  ? "    We  find  no  exception  to 
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this  portion  of  the  charge,  nor  are  we  able  to  discover 
any  error  in  it  which  would  justify  us  in  disturbing  the 
judgment. 

Having  thus  examined  all  the  questions  raised  upon  this 
appeal,  and  finding  none  sufficient  to  justify  a  reversal  of  the 
judgment,  it  follows  that  it  should  be  affirmed. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  of  conviction  affirmed. 


Phillip  Mattes,  Appellant,  v.  Charlotta  Frankel  and 
Joseph  Schwartz,  Respondents. 

1.  Easement  —  Acquisftion  op  Right  of  Way,  as  against  Vendor 
OF  Land,  through  his  Representations.  If  the  owner  of  two  adjoin- 
ing lots,  over  one^of  which  a  way  has  been  used  for  more  than  twenty 
years  from  a  lane  connecting  with  the  street  to  a  barn  on  the  rear  of  the 
other  lot,  the  front  being  entirely  occupied  by  a  building,  conveys  the  lot 
on  which  the  barn  stands,  by  a  deed  covering  the  appurtenances  but  mak- 
ing no  mention  of  the  right  of  way,  and  during  the  negotiation  goes 
through  the  lane  and  over  his  own  lot  to  the  barn  with  the  purchaser  and 
points  out  that  route  as  the  existing  right  of  way  to  the  barn,  and  the 
purchaser  takes  the  conveyance  in  reliance  upon  such  representation,  the 
rule  that  everything  is  granted  by  which  the  gmntee  may  have  and  enjoy 
the  use  of  the  property  applies  to  the  right  of  way. 

2.  Subjection  of  Grantor's  Remaining  Land  to  Right  of  Way. 
By  such  representations  as  to  the  right  of  way,  the  grantor  consents  to 
subject  his  remaining  land  to  the  easement  of  the  granted  land,  and  elects 
to  make  it  a  servient  estate  to  that  extent,  in  addition  to  such  rights  as  the 
grantee  and  his  predecessors  in  title  had  acquired  by  more  than  twenty 
years'  use  of  the  right  of  way. 

8.  Estoppel  by  Representations.  Such  declarations  and  representa- 
tions of  the  grantor  also  have  the  effect  of  estopping  him  from  denying 
the  grantee's  riglit  of  way. 

4.  Estoppel  of  Vendor  from  Setting  up  Title  against  Purchaser. 
If  one  is  Induced  to  purchase  lands  on  representations  of  another  designed 
to  influence  his  conduct  apd  creating  a  reasonable  belief  on  his  part  that 
he  is  thereby  acquiring  a  valid  title  to  the  same,  under  which  he  acts,  the 
party  who  thus  influenced  him  is  estopped  from  setting  up  title  in  him- 
self, existing  at  the  time  of  the  purchase,  against  that  of  the  purchaser. 

6.  Statutory  Essentials  to  Transfer  of  Real  Estate.  The  en  force- 
ment  of  the  above  principle  of  estoppel  in  no  way  contravenes  the  statute 


157         603 
e  78  AD*587 


604  Mattes  v,  Frankel.  [Jan., 


Statement  of  case.  [Vol.  157. 


that  requires  title  or  interest  in  real  estate  to  pass  by  operation  of  law,  or 
by  a  deed  or  conveyance  in  writing. 
Mattes  V.  Frankel,  65  Hun,  203,  affirmed. 

(Argued  November  80,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
October  15,  1892,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Peter  Cantine  and  Charles  Davis  for  appellant.  By  the 
conveyance  of  Louis  B.  Adams  to  the  appellant,  dated  April 
24,  1869,  the  title  of  the  appellant's  lot,  together  with  the  lot 
that  Adams  conveyed  to  him,  extinguished  the  dominant  and 
servient  estate  if  it  ever  had  existed.  The  entire  title  merged 
in  the  appellant.  (2  Washb.  on  Keal  Est.  [4th  ed.]  301,  373, 
§  3 ;  Wolf  V.  Frost,  4  Sandf.  Ch.  71 ;  Grant  v.  Chase,  17 
Mass.  443 ;  Seyinov.r  v.  Lewis,  13  N.  J.  Ch.  450 ;  Atwater  v. 
Bodjish,  11  Gray,  150;  Pheysey  v.  Viscary,  16  M.  &  W. 
484.)  There  never  was  an  easement  by  grant,  by  necessity, 
by  adverse  user,  or  by  the  word  "appurtenance"  in  the 
habendum  clause.  (2  Washb.  on  Real  Est.  [4th  ed.]  301,  308, 
373 ;  Jones  on  Ease.  §  24 ;  Wolf  v.  Frost,  4  Sandf.  Ch.  71 ; 
Grant  v.  Cha^e,  17  Mass.  443 ;  Seymour  v.  Lewis,  13  N.  J. 
Ch.  450 ;  Pheysey  v.  Viscary,  16  M.  &  W.  484.)  All  parol 
negotiations  preceding  the  execution  of  a  contract,  and  at 
the  execution  and  delivery,  are  merged  in  it  and  cannot 
be  varied,  contradicted,  enlarged  or  diminished,  and  the 
construction  of  the  contract  must  stand  on  the  language 
contained  in  it.  {Cofse  v.  Peck,  102  N,  Y.  613;  South- 
ard  V.  CurUy,  134  N.  Y.  148;  Weed  v.  Whitehead,  1  App. 
Div.  192.)  No  conveyance  of  real  estate,  or  any  interest 
in  real  estate,  is  valid  unless  such  conveyance  is  in  writing, 
having  a  subscribing  witness  or  duly  acknowledged.    (Washb. 
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on  Ease.  28 ;  Ashley  v.  Ashley^  4  Gray,  197 ;  3  Washb.  on 
Real  Prop.  [4th  ed.]  164,  §§  48,  49.) 

Carroll  Whitaker  for  respondents.  The  way  passed  by  the 
grant ;  it  was,  at  the  time  of  the  conveyance,  apparent,  visible, 
open  and  notorious.  {Potisr  y.  helin^  31  Hun,  134;  Alley 
V.  Carleion^  29  Tex.  74;  Butterworth  v.  Crawford^  46  N. 
Y.  352 ;  French  v.  Carhart,  1  X.  Y.  103 ;  Washb.  on  Ease. 
[4th  ed.]  690,  691,  693 ;  2  Washb.  on  Real  Prop.  [3d  ed.] 
280 ;  Uuttemeier  v.  Albro,  2  Bosw.  546 ;  18  N.  Y.  48 ;  Par- 
sons V.  Garner^  5  Hun,  112;  Simmons  v.  Cloonan,  81  N. 
Y.  557 ;  Seyiaour  v.  Lewis^  13  X.  J.  Ch.  439  ;  Walker  v.  Ger- 
hord^  9  Phila.  116.)  The  right  of  way  was  one  of  neces- 
sity. (3  Kent's  Conim.  420,  421 ;  Sim7nons  v.  Sines^  4 
Keyes,  164 ;  N,  Y.  L,  Ins,  <&  T.  Co.  v.  Milover^  1  Barb. 
Ch.  353;  Smiles  v.  Hastings,  24  Barb.  44;  6  Wait's  Act. 
&  Def .  356 ;  Gerard's  Tit.  to  Real  Estate  [2d  ed.],  657  ;  Pet- 
tengill  v.  Porter^  8  Allen,  1.)  Defendants  had  a  right  of 
way  by  prescription.  (W-aslib.  on  Ease.  &  Serv.  [3d  ed.]  137  ; 
Miller  V.  Garlocky  8  Barb.  153  ;  Ward  v.  Warren^  82  X. 
Y.  265;  Nicholls  v.  Wentworth,  100  N.  Y.  461;  /////  v. 
Croshy,  2  Pick.  466 ;  State  v.  Gregg,  2  Hill  [S.  C],  387.) 
The  plaintiil  is  estopped  from  denying  the  way  to  the  use  of 
the  defendants.  {Jfattooti  v.  Young,  45  N.  Y.  696  ;  De  Her- 
quesw  Marti,  85  N.  Y.  609;  Trustees,  etc,  v.  Smith,  118 
N.  Y.  641 ;  Kenyon  v.  Xichols,  1  R.  I.  412  ;  Blair  v.  Wait, 
69  ^i.  Y.  113 ;  Rindge  v.  Baker,  57  N.  Y.  209 ;  Kirkpatrick 
v.  Brown,  59  Ga.  450 ;  Mead  v.  Anderson,  40  Kans.  203 ; 
Carr  v.  Z.  Ry.  Co.,  L.  R.  [10  C.  P.]  307.)  The  defendants 
had  an  irrevocable  license  to  the  use  of  the  way.  {Baheoek 
v.  Utter,  1  Keyes,  403  ;  Wood  v.  Leadhitter,  13  M.  &  W. 
838 ;  Gaussen  v.  Morton,  10  B.  &  C.  731 ;  Jamieson  v. 
Millemann,  3  Duer,  255;  Wood  v.  Manley,  11  Ad.  &  El. 
34;  2  Wait's  Law  &  Pr.  487;  1  Greenl.  on  Ev.  §  294; 
Godard  on  Ease.  101 ;  Rhea  v.  Forsyth,  37  Penn.  503 ; 
McCarty  v.  Kietchenman,  47  Penn.  239;  House  v.  Mont- 
gomery, 19  Mo.  App.  170.) 
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Bahtlett,  J.  This  is  an  action  to  recover  damages  for  an 
alleged  treapasa,  the  plaintiff  tliereby  seeking  to  test  the  valid- 
ity of  defendants'  claimed  right  o£  way  to  reach  the  bam 
on  the  rear  of  their  premises  over  his  lands.  By  the  verdict 
of  the  jury  and  the  aftirmance  of  the  General  Term  all  tlie 
material  and  controverted  facts  are  conclusively  found  against 
tlie  plaintiff,  and  we  are  called  upon  to  consider  the  qnestions 
of  law. 

In  March,  1889,  the  plaintiff  conveyed  to  the  defendants 
improved  real  estate  on  Partition  street,  in  the  village  of 
Saugerties,  Ulster  county,  being  a  lot  nineteen  feet  three 
inches  in  front  and  rear,  and  four  hundred  and  seventy  feet 
deep.  The  buildings  consisted  of  a  store  and  dwelling  in  front 
the  full  width  of  the  lot,  and  a  barn  and  shed  about  one  hun- 
dred feet  in  the  rear  of  the  front  buildings.  These  buildings 
were  over  thirty  years  old  at  the  time  of  the  conveyance. 

The  barn  on  the  defendants'  premises  had  been  reached  by 
a  right  of  way  that  was  open  and  notorious  for  more  than 
thirty  years,  and  one  witness  swearing  he  had  known  the 
"alleyway"  for  "forty  odd  years." 

The  iindispnted  facts  as  to  title  will  make  this  matter  of  the 
right  of  way  clear.  In  1853  one  John  Glennon  owned  the  lot 
which  now  lies  next  north  of  defendants'  lot,  and  is  at  present 
owned  by  the  plaintiff.  In  1853  one  Abigail  Heath  owned 
the  lot  immediately  north  of  John  Glennon's  lot. 

Glennon  and  Mrs.  Heath,  in  August,  1853,  by  deed  laid  out 
a  lane  between  their  two  lots  eight  feet  wide  and  one  hundred 
and  fifty  feet  deep ;  six  feet  of  the  width  of  this  lane  was  con- 
veyed by  Mrs,  Heath  and  two  feet  by  Glennon,  the  latter  pay- 
ing Mrs.  Heath  one  hundred  dollars  in  addition.  The  record 
does  not  disclose  when  this  way  was  first  laid  out,  but  the  evi- 
dence shows  an  alley  of  some  kind  prior  to  1853. 

It  Was  throngh  tins  lane  and  over  the  lot  now  owned  by  the 
plaintiff  that  defendants  and  their  predecessors  in  title  reached 
the  barn  on  defendants'  premises. 

Plaintiff  took  title  to  the  lot  he  now  owns,  on  the  north  of 
defendants'  lot,  in  May,  1867,  and  of  defendants'  premises  in 
April,  1869. 
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Plaintiff  conveyed  the  latter  to  defendants  in  March,  1889, 
the  deed  making  no  mention  of  the  right  of  way. 

It  is  to  be  taken  as  established  against  plaintiff  on  this  appeal 
that  during  tlie  negotiations  tliat  led  up  to  this  conveyance  he. 
walked  through  tlie  lane  and  over  his  own  lot  to  the  barn  with 
defendant  Schwartz  and  a  third  party,  and  pointed  out  that 
route  as  the  right  of  way  to  the  bam  —  not  a  new  right  of  way 
he  was  then  creating,  but  as  an  existing  one,  visible  to  the- eye, 
and  over  which  they  had  passed. 

It  is  further  to  be  taken  as  established  that  defendants 
relied  upon  this  statement  and  representation  when  they 
received  the  conveyance  from  plaintiff. 

It  thus  appears  that  the  plaintiff  stands  before  the  court  in 
a  position  destitute  of  all  equity,  and  seeking  to  inflict  great 
injury  upon  defendants  by  invoking  certain  technical  legal 
principles,  which  he  insists  enable  him  to  accomplish  his 
purpose. 

It  is  argued  in  his  behalf  that  the  deed  being  silent  as  to 
the  right  of  way,  the  plaintiff's  representations  in  respect 
thereto  are  immaterial  and  merged  in  the  written  instrument. 

It  is  further  insisted  that  defendants  seek  to  establish  a  title 
or  interest  in  real  estate  by  estoppel  in  contravention  of  the 
statute  that  requires  that  such  title  or  interest  must  pass  by 
operation  of  law,  or  by  a  deed  or  conveyance  in  writing. 

It  is  also  urged  that  the  title  to  the  dominant  and  servient 
estates  being  vested  in  the  plaintiff,  the  latter  estate  was 
merged  in  the  former. 

The  learned  trial  judge  submitted  the  case  to  the  jury  with 
the  statement  that  defendants  had  shown  no  right  of  way  by 
prescription  or  necessity,  but  allowed  the  jury  to  determine 
whether  the  representations  alleged  to  have  been  made  by  the 
plaintiff  as  to  the  right  of  way  were  in  fact  made,  and  charged 
them  that  if  they  so  found,  "the  plaintiff  so  practically 
located  what  he  sold  as  to  give  the  defendants  such  a  license 
coupled  with  an  interest  to  go  through  this  alley  that  he  can- 
not and  ought  not  to  be  permitted  to  revoke  it." 

"We  are  of  opinion  the  charge  of  the  trial  judge,  that  the 
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right  of  way  under  the  circumstances  did  not  pass  by  the  use 
of  the  word  appurtenances  in  the  deed,  was  more  favorable  to 
plaintiff  then  he  was  entitled  to  ask. 

No  principle  of  law  is  better  settled  than  that  some  things 
pass  by  a  conveyance  of  lands  as  incident  and  appurtenant 
thereto,  though  not  named  therein.  This  is  the  case  with  a 
right  of  way  or  other  easement  appurtenant  to  land.  (  Voor- 
hees  V.  Burehard^  55  N.  Y.  98.) 

In  the  case  cited  the  grantor,  owning  certain  premises  upon 
which  there  was  a  sawmill,  conveyed  by  metes  and  bounds  the 
portion  thereof  upon  which  the  mill  was  located,  with  appur- 
tenances, describing  it  as  his  mill  property.  Between  the 
premises  conveyed  and  the  highway  was  a  piece  of  land  for 
many  years  used  as  a  way  to  the  mill  and  as  a  mill  yard  for 
storing  logs.  There  was  no  other  access  from  the  mill  to  the 
highway,  and  the  use  of  the  land  was  necessary  to  the  mill  as 
a  mill  yard. 

This  court  held  that  an  easement  in  said  land  for  a  way  and 
a  mill  yard  was  carried  by  the  principal  thing  conveyed. 

In  the  case  at  bar  we  have  the  defendants'  entire  front  on 
the  street  occupied  by  the  building,  and  no  possible  way  of 
reaching  their  barn  from  Partition  street,  except  by  removing 
a  T»ortion  of  the  building,  or  purchasing  a  new  right  of  way. 

When  the  plaintiff  sold  these  jjremises  and  made  the  repre- 
sentations he  did  as  to  the  right  of  way,  the  general  rule  comes 
in  that  everything  is  granted  by  which  the  grantee  may  have 
and  enjoy  such  use.     (3  Kent's  Com.  420-21.) 

The  plaintiff  by  his  representations  as  to  the  right  of  way 
clearly  consented  to  subject  his  remaining  land  to  the  ease- 
ment of  defendants',  and  elected  to  make  it  a  servient  estate 
to  that  extent.  {Lamjy^nan  v.  Milks^  21  X.  Y.  505.)  This 
is  in  addition  to  such  rights  as  defendants  and  their  predeces- 
sors in  title  had  acquired  by  more  than  twenty  years'  use  of 
the  right  of  way  as  appears  by  the  undisputed  evidence. 

We  are  also  of  opinion  that  the  plaintiff  is  estopped  from 
denying  the  defendants'  right  of  way  by  reason  of  his  declara- 
tions and  representations  in  respect  thereto. 
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The  fact  that  the  party  to  be  estopped  made  representatione 
in  hostility  to  liis  record  title  existing  at  the  time  does  not 
prevent  the  court  from  enforcing  against  him  the  general 
rule  that  when  a  party,  either  by  his  declarations  or  conduct, 
has  induced  a  third  person  to  act  in  a  particular  manner,  he 
will  not  afterwards  be  permitted  to  deny  the  truth  of  the 
admission  if  the  consequence  would  be  to  work  an  injury  to 
such  third  person  or  to  some  one  claiming  under  him.  {Trus- 
tees, etc,  V.  Smithy  118  N.  Y.  641,  and  cases  cited.)  In  the 
case  just  cited  it  was  held  by  the  Second  Division  of  this  court 
that  if  one  is  induced  to  purchase  lands  on  representations  of 
another  designed  to  influence  his  conduct  and  creating  a 
reasonable  belief  on  his  part  that  he  is  thereby  acquiring  a 
valid  title  to  the  same,  under  which  he  acts,  the  party  who 
thus  influenced  him  is  estopped  from  setting  up  title  to  him- 
self, existing  at  the  time  of  the  purchase,  against  that  of  the 
purchaser. 

The  enforcement  of  this  principle  in  no  way  contravenes 
the  statute  that  requires  title  or  interest  in  real  estate  to  pass 
by  operation  of  law,  or  by  a  deed  or  conveyance  in  writing. 

In  De  Ilerques  v.  Marti  (85  N.  Y.  609)  this  view  of  the 
law  of  estoppel  is  fully  sustained. 

FoLGER,  Ch.  J.,  said  :  "  The  fact  that  it  is  real  estate  that  is 
concerned,  the  title  to  which  and  the  rights  in  which  are  gen- 
erally to  be  affected  by  instruments  in  writing  formally  exe- 
cuted, does  not  prevent  the  operation  of  the  estoppel.  Look- 
ing on  in  silence  and  not  asserting  a  right,  when  other  parties 
are  making  purchase  and  transfer  of  lands,  will  estop  from 
asserting  an  antagonistic  right  therein." 

We  are  of  opinion  that  the  defendants'  right  of  way  passed 
to  them  under  the  deed  they  received  from  plaintiff,  and  tliat 
the  latter  is  also  estopped  from  interfering  with  the  same  by 
his  representations  acted  upon  by  the  defendants. 

It  follows  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

77 
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Parker,  Ch.  J.  (dissenting).  Considered  from  a  pecuniary 
point  of  view  this  action  is  a  trivial  one,  but  the  principle  to 
be  established  by  our  decision  is  one  of  importance  and,  pos- 
sibly, of  far-reaching  consequences.  Whether  the  defendants 
had  a  right  of  way  across  the  rear  of  plaintiflTs  lot  to  a  barn 
on  their  own  lot  is  the  subject  of  controversy.  The  defend- 
ants sought  to  establish  their  title  by  necessity,  by  prescrip- 
tion, by  estoppel,  and  they  also  claimed  that  the  right  of  way 
passed  as  an  appurtenant  to  the  plaintiflPs  grant  to  them  of  a 
lot,  for  the  benefit  of  which  they  claimed  the  right  of  way 
to  have  been  originally  created.  All  the  judges  who  have  had 
to  do  with  this  litigation,  from  the  trial  judge  to  and  including 
the  members  of  this  court,  have  agreed  that  the  alleged  right 
of  way  did  not  pass  as  an  appurtenance  to  the  plaintiff's  grant, 
and  that  the  defendants  failed  to  establish  title  by  necessity 
or  by  prescription.  The  trial  court  was  of  the  opinion  that  if 
the  defendants'  testimony  was  true,  the  plaintiff,  pending  the 
negotiations  for  the  purchase  from  him  of  the  lot  by  the 
defendants,  did  point  out  to  them  "  the  said  route  as  the  riglit 
of  way  to  the  barn  "  upon  said  lot ;  the  defendants,  in  making 
the  purchase,  relied  upon  such  representations,  and,  therefore, 
title  by  estoppel  resulted.  With  that  view  the  Appellate 
Division  agreed.  The  plaintiff  denied  ever  making  any  such 
representation,  and  his  testimony  is  corroborated ;  but  the  jury 
believed  the  defendants,  and  the  conflict  of  testimony  is  of  no 
importance  whatever  on  this  review,  except  in  so  far  as  it 
calls  attention  to  the  fact  that  we  have  here  present  an  illus- 
tration of  the  danger  that  the  lawmaking  power  aimed  at 
when  it  enacted  that  "  no  estate  or  interest  in  lands  *  *  ♦ 
shall  hereafter  be  created,  granted,  assigned,  surrendered  or 
declared  unless  by  act  or  operation  of  law,  or  by  a  deed  or 
conveyance  in  writing,  subscribed  by  tlie  parties.  *  *  «  " 
This  provision,  which  found  its  proper  place  in  that  portion  of 
the  statutes  relating  to  fraudulent  conveyances  and  con  tracts,  was 
intended  to  prevent  fraud  and  to  render  it  impossible  either  by 
honest  errors  of  memory  or  perjured  statements,  to  overthrow 
titles,  and  to  create  doubt  and  distrust  where  certainty  and 
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confidence  should  exist.  The  right  of  way  claimed  by  the 
defendants  is,  of  course,  an  interest  in  lands  witliin  the  mean- 
ing of  the  statute,  and  it  will  hardly  be  asserted  by  any  one, 
at  this  late  day,  that  it  was  within  the  power  of  this  plaintiff 
to  have  vested  in  these  defendants  title  to  this  alleged  right 
of  way  by  parol.  (  White  v.  Man.  Hy.  Co.,  139  N.  Y.  19 ; 
Welsh  V.  Taylor,  134  N.  Y.  450 ;  Croadale  v.  Lanxigan,  129 
K  Y.  604-610 ;  Taylor  v.  MiUard,  118  N.  Y.  244;  NeUis 
V.  Munaon,  108  N.  Y'.  453;  Cronkhite  v.  Cronkhite,  94  N. 
Y.  323  ;  Pierce  v.  Keator,  70  N.  Y.  419.) 

It  liHS  not  been  pretended  in  this  case  that  the  plaintiff  at 
the  time  he  conveyed  to  the  defendants  the  lot  adjoining  the 
one  over  which  the  alleged  right  of  way  passes,  could  by  any 
oral  promise  or  agreement  have  vested  in  the  defendants  an 
easement  consisting  of  a  right  of  way  across  the  lot  not  sold 
and  have  attached  it  to  the  land  conveyed.  The  contention 
rather  is  that  while  he  could  not  vest  in  the  defendant*  an 
interest  in  the  lot  not  sold,  and  attach  it  to  the  lot  sold,  if  he 
should  try  ever  so  hard  to  do  so  by  parol,  yet  if  he  repre- 
sented that  there  was  such  a  right  of  way  when  in  fact  there 
was  not,  and  could  not  be,  as  matter  of  law,  which  the  defend- 
ants were  presumed  to  know,  then  the  plaintiff  will  be  held  to 
be  estopped  from  denying  that  he  created  such  an  easement 
and  annexed  it  to  the  freehold  conveyed  by  him  to  the  defend- 
ants. If  this  contention  be  sustained,  then  the  doctrine  of 
estoppel  has  made  great  encroachments  upon  the  statute.  A 
vendor  of  real  estate  has  only  to  point  to  wagon  tracks  across 
lands  retained  by  him,  or  to  a  private  alleyway  on  valuable 
city  property,  and  say  to  an  intending  purchaser,  "  this  is  your 
right  of  way,"  in  order  to  carve  out  a  servient  estate  from 
lands  reserved  by  him  and  attach  it  to  the  lands  subsequently 
conveyed.  I  think  it  can  be  quite  readily  demonstrated  that 
the  doctrine  of  estoppel  has  not  been  carried  to  such  length, 
but  before  taking  up  that  subject  it  may  be  well  to  present 
the  situation  involved  a  little  more  fully. 

In  1854  plaintiff's  present  lot  was  owned  by  John  Glennon, 
while  the  next  lot  adjoining  it  on  the  north  was  owned  by 
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Abigail  Heath ;  by  deed  these  parties  created  a  lane  between 
the  two  lots  for  the  use  of  each  lot ;  on  the  south  side  of 
Glennon's  lot  was  defendants'  lot,  upon  which  was  situated  a 
bam,  and  the  owner  of  it  was  permitted  whenever  he  chose 
to  do  so  to  drive  through  the  lane  and  then  across  the  rear  of 
the  defendants'  lot  to  the  barn  ;  thirteen  years  later,  and  in 
April,  1869,  tlie  plaintiff  purchased  the  Glennon  lot,  and  two 
years  later  he  purchased  the  lot  now  owned  by  these  defendants. 
It  is  not  pretended  that  at  the  time  the  plaintiff  purchased  the 
last  lot  a  right  of  way  had  been  established  across  the  rear  of 
the  first  purchased  lot  and  annexed  to  the  lot  last  purchased. 
If,  on  the  contrary,  an  estate  by  grant  or  prescription,  from 
which  a  grant  is  presumed,  had  been  carved  out  of  the  first 
lot,  still  owned  by  the  plaintiff,  and  annexed  to  the  second  lot 
purchased  by  him,  nevertheless  the  legal  effect  of  the  pur- 
chase of  the  last  of  the  two  lots  was  to  merge  the  servient  in 
tlie  dominant  estate.  Both  estates  cannot  exist  in  the  same 
person,  and  the  effect  of  vesting  the  separate  estates  in  a 
given  piece  of  real  estate  in  one  person  is  to  merge  the  lesser 
estate  in  the  greater.  (Gerard's  Titles  to  Real  Estate  [5th 
ed.],  766 ;  Wash,  on  Real  Estate  [5th  ed.],  vol.  2,  398,  399 ; 
Jones  on  Easements,  §  835 ;  Washburn  on  Easements  [4th 
ed.],  685.)  When  the  owner  sells  a  portion  of  the  property 
he  has  the  power  to  revive  the  easement  thus  merged  or  to 
create  a  new  easement ;  but  he  must  do  it  by  express  words, 
used  in  the  conveyance  of  the  land  to  his  grantee,  or  by  a 
separate  grant. 

So,  had  there  been  a  right  of  way  established  in  conformity 
with  law,  across  the  rear  of  the  defendants'  property,  upon 
the  vesting  of  the  title  to  both  lots  in  the  plaintiff,  die  ease- 
ment became  extinguished,  and  the  situation  thereafter,  down 
to  the  time  of  the  conveyance  of  the  lot  to  these  defendants, 
was  precisely  the  same  as  if  there  had  never  been  an  ease- 
ment called  a  right  of  way  across  the  plaintiff's  lot.  But  the 
real  position  was  even  less  favorable  to  the  defendants'  con- 
tention, if  such  a  thing  were  possible,  for  at  the  time  the  plain- 
tiff acquired  title  to  the  lot  now  owned  by  the  defendants, 
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there  was  no  right  of  way  annexed  to  it  across  the  lot  fii'st 
acquired  and  still  owned  by  the  plaintiff.  There  was  a  road 
occasionally  and  perhaps  frequently  used,  but  the  right  to 
use  it  had  not  been  granted  as  required  by  the  statute,  nor 
had  it  been  acquired  by  prescription,  which  implies  a  grant. 
The  plaintiff,  then,  owned  on  April  24th,  1869,  two  lots,  and 
he  continued  to  be  the  owner  until  March  12th,  18^9,  a  period 
of  about  twenty  years,  when  he  conveyed  to  the  defendants 
one  of  the  lots,  and  at  the  time  the  negotiations  for  the  sale 
were  pending,  he  pointed  out  a  route  leading  from  the  lane 
across  other  premises  belonging  to  him  as  "  the  right  of  way 
to  the  barn,"  and  the  defendant  Swartz  testified  that  in  mak- 
ing the  purchase  he  relied  upon  such  representations,  and  thus 
it  is  said  the  plaintiff  became  estopped  from  denying  that  it 
was  the  defendants'  right  of  way. 

There  are  few  older  principles  or  rules  of  law  than  that  of 
estoppel,  which  for  centuries  has  been  employed  to  bar  a 
party  from  alleging  or  denying  a  fact  to  the  injury  of  another 
contrary  to  his  own  previous  allegation  or  denial.  It  signifies 
that  a  man,  for  the  sake  of  fair  and  honest  dealing,  should  be 
prevented  from  declaring  that  to  be  false  which  through  his 
instrumentality  has  been  accredited  and  acted  upon  as  true. 
But  the  party  who  invokes  the  doctrine  must  have  acted  not 
only  on  the  faith  of  the  representation,  but  must  have  been 
justified  in  doing  so.  TsTow,  assuming,  as  we  must,  that  the 
plaintiff  said,  ''  Here  is  the  right  of  way  to  this  barn,"  or 
"  pointed  out  the  said  route  as  the  right  of  way  to  the  barn," 
we  note  that  he  did  not  assert  that  it  was  annexed  in  any  way 
to  the  lot  that  he  was  about  to  convey  to  the  defendants,  nor 
that  he  would  convey  it,  and  certainly  these  defendants,  like 
all  other  parties,  are  presumed  to  have  known  the  law,  and 
hence  they  knew  at  the  time  this  statement  was  made  that  the 
only  way  that  they  could  acquire  an  easement  in  the  remain- 
ing lot  of  the  plaintiff  was  by  grant.  Such  w^as  the  statute ; 
and,  as  they  were  presumed  to  know  tlie  law,  for  the  purpose 
of  the  disposition  of  this  question,  they  did  in  fact  know  it, 
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and  knowing  it  they  were  not  deceived  by  the  alleged  misrep- 
resentations of  the  plaintiff. 

2.  There  was  no  right  of  way  over  the  premises  nor  ease- 
ment of  any  other  kind  connected  with  or  annexed  to  the  lot 
which  they  were  about  to  purchase,  and  as  they  knew  the  fact 
to  be  that  the  plaintiff  was  the  owner  of  both  lots,  they  were 
chargeable  with  knowledge  as  matter  of  law  that  if  there 
ever  had  been  an  easement  in  the  nature  of  a  right  of  way 
over  the  plaintiff's  other  lot,  that  easement  had  been  extin- 
guished nearly  twenty  years  before  by  the  merger  of  all  the 
estates  in  both  lots  in  one  person.  It  follows  that  if  tlie  lan- 
guage alleged  to  have  been  employed  by  the  plaintiff  was 
capable  of  being  understood  as  meaning  that  there  was  a  right 
of  way  over  the  plaintiff's  other  lot,  annexed  to  the  one 
defendants  were  about  to  purchase,  the  defendants  were  not 
justified  in  acting  upon  it  in  the  face  of  the  law  declaring  that 
such  a  thing  could  not  be. 

The  defendants  were  about  to  purchase  real  estate,  and  they 
knew,  or  at  least  were  bound  to  know,  that  the  contract  of  the 
parties  would  be  expressed  in  the  deed ;  that  all  prior  nego- 
tiations would  be  merged  in  it  and  that  they  would  receive 
nothing  except  that  which  would  be  expressly  granted  by 
deed ;  that  they  could  not  as  the  outcome  of  negotiations 
with  this  plaintiff  secure  one  lot  by  deed  and  still  another  or 
any  part  or  interest  therein,  by  estoppel.  If  the  deed  failed 
to  convey  to  the  defendants  all  that  they  bought,  their  remedy 
was  to  bring  suit  for  a  reformation  of  the  deed  on  the  ground 
of  nmtual  mistake,  or  of  mistake  on  their  part  and  fraud  on 
the  part  of  the  other  party.  They  have  concluded  instead  to 
be  pioneers  in  a  hitherto  unexplored  field  of  alleged  legal 
rights  and  remedies,  and  keep  the  lands  acquired  by  deed, 
while  tliey  attempt  to  wrest  other  lands,  or  an  interest  tlierein, 
from  their  grantor,  through  the  doctrine  of  estoppel,  because 
of  something  said  pending  the  negotiations  which  finally 
ripened  into  a  deed. 

The  matter  really  does  not  seem  to  admit  of  discussion,  but 
it  has  been  forced  upon  us  by  an  attempt  to  apply  here  cer- 
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tain  decisions  which  were  made  for  entirely  different  situa- 
tions. It  is  said  :  "That  if  some  person  other  than  this  plain- 
tiff had  owned  the  lot  sold  to  the  defendant,  and  he  had  stood 
by  when  that  person  offered  to  sell  the  premises,  together 
with  the  right  of  way,  and  he  had  not  asserted  his  title  to  the 
right  of  way,  he  would  have  been  estopped  from  claiming 
title  thereto."  (Citing  Dellerques  v.  Marti,  85  N.  Y.  609 ; 
Trustees  v.  Smithy  118  N.  Y.  641  and  other  cases.)  True, 
and  if  this  plaintiff  were  a  third  party  instead  of  being  a  party 
to  the  contract,  the  cases  cited  would  be  applicable,  for  in  such 
a  case  the  plaintiff  would  have  been  in  the  position  of  having 
assented  to  a  statement  of  fact  which  might  perhaps  have  been 
true,  and  which  the  purchaser  could  have  believed,  namely, 
that  there  was  a  right  of  way  over  the  plaintiff's  land  and 
annexed  to  the  premises  which  the  defendants  were  about  to 
buy,  a  right  which  would  pass  by  conveyance  of  the  domi- 
nant estate  as  an  appurtenant  to  the  lands.  (Jones  on  Ease- 
ments, §  18 ;  Pierce  v.  Keator,  70  K.  Y.  419.)  It  would, 
therefore,  be  a  duty  to  speak  and  pi-event  fraud,  and  a  failure 
to  perform  that  duty  prevents  a  party  from  asserting  some- 
thing different  from  the  representation  that  induced  the  situ- 
ation complained  of,  but  this  plaintiff  is  not  a  third  party ; 
instead,  he  is  a  party  to  a  contract  which  presumably  embraces 
all  the  negotiations  between  the  parties.  To  such  a  situation 
totally  different  rules  apply.  It  is  to  the  contract  that  each 
must  resort,  not  only  to  ascertain,  but  to  protect,  whatever 
rigrht  or  interest  he  mav  have.  The  contract  mav  be  done 
away  with  for  fraud.  If  it  does  not  express  the  re<^l  agree- 
ment of  the  parties,  it  may  be  so  reformed  in  equity  that  it 
will,  but  while  it  stands  it  must  be  treated  by  the  parties  and 
the  courts  as  containing  the  entire  agreement  upon  the  subject. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Bartleh',  J.,  reads  for  affirmance;  Gray,  IIaight,  Martin 
and  Yanx,  JJ.,  concur.  Parker,  Ch.  J.,  reads  for  reversal, 
and  O'Brien,  J.,  concurs. 

Judgment  affirmed,  with  costs. 
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Jacob   Snyder  et  al.,  Respondents,  v.  Carmi  V.  Lindsey, 

Appellant,  Impleaded  with  Others. 

1.  Partnership  —  Farmers'  Go-operative  Store  —  Advance  of 
Monet  as  Contribution  to  Capital  —  Evidence  of  Contract.  When 
a  resolution  of  the  directors  of  an  unincorporated  business  association,  in 
the  form  of  a  joint  stock  company  but  in  fact  a  partnership,  conducting 
a  fnrmers'  co-operative  store,  and  a  certificate  of  stock  issued  on  the 
advance  of  money  to  the  association  by  a  member,  constituting  the  con- 
tract under  which  the  money  was  advanced,  clearly  import  as  matter  of 
law  that  the  money  was  advanced  as  a  contribution  to  capital  and  not  as 
a  loan,  such  written  evidence  of  the  transaction  cannot  be  varied  or  con- 
tradicted by  parol  proof,  in  an  action  for  a  dissolution  of  the  association 
and  for  an  accounting. 

2.  Immaterial  Evidence.  When  the  only  material  question  in  connec- 
tion with  such  advance  of  money  is  whether  it  was  advanced  as  a  loan  or 
as  an  accession  to  capital,  testimony  as  to  what  was  said  at  the  directors' 
meeting  in  regard  to  what  should  be  done  with  the  money  by  the  com- 
pany is  immaterial. 

3.  Immaterial  Evidence.  When  it  appears  on  the  face  of  such 
resolution  that  the  money  advanced  was  paid  in  on  different  terms  than 
those  under  which  the  other  members  put  in  their  money,  an  offer  to  show 
that  fact  is  immaterial. 

4.  Unlawful  Acquisition  of  Assets  by  Manager  of  Association. 
The  managing  member  of  an  association  constituting  a  partnership  con- 
ducting a  mercantile  business  occupies  a  trust  position  towards  the  other 
members,  us  well  as  to  creditors,  and  cannot,  by  what  is  in  substance  and 
legal  effect  a  transfer  by  him  to  himself,  through  nominal  intermediaries, 
become  possessed  of  the  entire  assets  of  the  concern. 

5.  Accounting  —  Allowance  for  Liens  Paid.  On  an  accounting  by 
the  managing  member  of  a  partnership  for  assets  unlawfully  transferred 
by  him  ta  himself,  there  should  be  deducted  from  the  value  of  the  goods 
for  which  he  is  accountable  the  amount  of  the  liens  of  creditors  paid  by 
him.  hi^  claim  as  creditor  being  correspondingly  diminished. 

Snyder  v.  Lindsey,  92  Hun,  432,  modified. 

(Argued  November  30,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  Janu- 
ary 9,  1896,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  the  report  of  a  referee. 

This  action  was  brought  to  dissolve  an  association  doing 
business  under  the  name  of  the  Farmers'  Exchange  (limited), 


1899.]  Snyder -v.  LiNDSEY.  617 

N.  Y.  Rep.]  Opinion  otthe  Court,  per  O'Brien,  J. 

at  Attica,  in  Wyoming  county,  N.  Y.,  for  an  accounting  and 
for  a  final  adjustment  of  the  rights  and  interests  of  the  several 
parties  therein. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

0.  If.  Hopkins  for  appellant.  It  was  error  for  the  referee 
to  refuse  to  allow  Lindsey  to.show  what  was  said  at  the  meet- 
ing of  January  28,  1893.  It  was  also  error  to  exclude  evi- 
dence that  the  money  was  put  in  by  Lindsey  upon  different 
terms  than  that  which  the  other  members  put  money  into  the 
association.  {Rosenhurg  v.  Blocks  102  N.  Y.  259 ;  1  Eice  on 
Ev.  318 ;  37  Kans.  606.)  The  chattel  mortgage  was  valid 
between  the  members  of  the  company.  {Nelson  v.  Drake^ 
14  Hun,  465;  Mabhett  v.  White,  \^  N.  Y.  454;  Graser  y. 
Stellwagen,  25  N.  Y.  315.)  It  was  an  error  for  the  referee 
to  allow  witness  llersch  to  answer  the  question,  "  What  did 
Evans  say  in  regard  to  the  inventory  ? "  (1  Greenl.  on  Ev. 
§§  101,  102, 114,  180;  Badlong  v.  Van  Nostrand,  24  Barb. 
25  ;  Fogg  v.  Child,  13  Barb.  246 ;  White  v.  Miller,  71  N.  Y. 
119;  Congdon  c&  Aylesworth  Co,  v.  Sheehaa,  11  App.  Div. 
456  ;  1  Phillips  on  Ev.  [4th  ed.]  512  ;  Matter  of  3^i/ers,  131 
N.  Y.  409 ;  MoKensie  v.  Farrell,  4  Bosw.  192 ;  Connors  v. 
Meir.  2  E.  D.  Smith,  314 ;  Stxcart  v.  Binsse,  10  Bosw.  446 ; 
Edgerton  v.  Wolf,  6  Gray,  453 ;  Shaler  v.  Bwmstead,  99 
Mass.  127.) 

0,  P.  Stockwell  for  respondents.  The  rulings  of  the 
referee  in  excluding  evidence  were  proper.  {Neil  v.  Thorn, 
88  N.  Y.  270 ;  Park  Bank  v.  Tilton,  15  Abb.  Pr.  384 ; 
Morgan  v.  Reid,  7  Abb.  Pr.  215 ;  Ilay  v.  Douglass,  8  Abb. 
Pr.  [N.  S.]  217;  Jackson  v.  Parkhurst,  4  Wend.  369.) 

O'Brien,  J.  For  about^ two  years  prior  to  November,  1893, 
a  large  number  of  persons,  including  the  plaintiffs  and  the 
defendant,  owned  and  conducted  what  is  known  as  a  farmers' 
co-operative  store.  They  conducted  a  general  mercantile 
business  in  the  purchase  and  sale  of  merchandise.  It  was  not 
incorporated,  although  it  adopted  by-laws  and  elected  officers 
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in  practically  the  same  way  ae  a  corporation  or  joint-Btock 
association.  The  primary  purpose  of  tlie  association  was  to 
furnish  to  its  members  such  goods  as  they  needed,  at  a  reduced 
price.  The  capital  for  tlie  conduct  of  the  business  was  fur- 
nished in  small  sums  by  each  member,  for  whicli  he  received 
a  paper  in  the  form  of  a  certificate  of  stock,  which  ixspresented 
his  interest  in  the  concern.  It  was,  for  all  practical  purposes, 
a  mere  partnership  as  between  the  members  themselves  and 
their  creditors.  On  the  11th  day  of  November,  1893,  the 
defendant  Lindsey  was  tlie  president  and  general  manager  of 
tlie  association,  and  on  that  day,  as  the  referee  has  found,  he 
proceeded  to  execute  and  deUver  to  his  son  a  chattel  mortgage 
on  all  the  property  of  the  concern,  which  consisted  of  a  quan- 
tity of  goods  then  in  the  store.  The  consideration  expressed 
in  this  mortgage  was  $1,500,  said  to  be  for  money  loaned  to  the 
association.  The  mortgage  became  due  on  the  14:th  of  Janu- 
ary following,  and  contained  the  usual  clause  permitting  the 
mortgagee  to  take  possession  of  the  goods  whenever  he  deemed 
himself  unsafe.  The  referee  has  found  that  in  fact  the  con- 
cern did  not  owe  the  son  anything,  and  that  the  mortgage  was 
without  consideration  and  fraudulent.  On  the  same  day  of 
the  execution  of  the  mortgage  the  son  executed  to  another 
person,  who  was  a  clerk  in  the  store  under  the  defendant,  a 
bill  of  sale  of  all  the  goods,  constituting,  as  already  stated,  the 
whole  assets  of  the  concern.  A  short  time  after,  under  some 
arrangement  between  the  defendant  and  the  party  who  had 
received  the  bill  of  sale,  the  defendant  took  possession  of  all 
the  property  as  his  own,  and  assumed  to  sell  and  dispose  of  it 
at  public  and  private  sale,  not  as  the  property  of  the  associa- 
tion, but  as  the  individual  owner  of  the  whole  concern,  in  vir- 
tue of  the  transfer  made  by  him  to  his  son,  and  by  his  sou . 
through  a  bill  of  sale  to  another  party,  and  by  that  party  again 
to  the  defendant  himself. 

The  referee  has  held  that  all  these  transfers  were  fraudu- 
lent; that  the  defendant  acquired  no  title  to  the  property 
under  them,  and  having  sold  the  goods  and  appropriated  the 
proceeds  to  his  own  use,  that  he  must  account  for  the  same  in 
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this  action,  which  is  brought  by  two  members  of  the  concern, 
in  their  own  behalf  and  in  behalf  of  their  associates.  The 
conduct  of  the  defendant  in  thus  dissolving  the  association 
and  putting  an  end  to  the  business  was  held  to  be  wholly 
unauthorized. 

The  questions  arising  upon  the  trial  of  the  case  were 
mainly,  in  their  nature,  questions  of  fact,  and  the  findings  of 
the  referee  upon  such  facts  having  been  confirmed  by  the 
General  Term  we  have  no  power  to  interfere  with  them.  The 
defendant  claimed  that  the  chattel  mortgage  which  he  exe- 
cuted and  delivered  to  his  son,  the  bill  of  sale  by  the  son  to  a 
third  party,  and  the  transfer  by  that  third  party  to  the 
defendant,  was  with  the  consent  of  the  other  members  of  the 
association.  But  the  referee  found,  upon  sufficient  evidence, 
that  no  such  consent  was  given. 

The  only  questions  before  us  for  review  arise  upon  one  or 
two  exceptions  taken  by  the  defendant's  counsel  upon  the  trial 
before  the  referee.  On  the  trial  the  defendant  claimed  that 
at  the  time  he  executed  the  chattel  mortgage  his  son  was  a 
creditor  of  the  concern  and  the  assi"rnee  of  another  member 
of  the  association  who  also  claimed  to  be  a  creditor,  and  he 
sought  to  estabHsh  the  fact  that  the  mortgage  was  given  as 
security  for  this  debt.  The  facts  in  regard  to  this  claim  were 
these  :  It  seems  that  the  association  had  a  number  of  directors, 
and  at  a  meeting  held  on  the  28th  day  of  January,  1893,  a 
resolution  was  passed  in  substance,  as  follows :  That  the  son, 
who  was  a  member  of  the  association,  and  one  of  his  neighbors 
named  Covvden,  were  to  invest  the  sum  of  ^1,000  each  in  the 
concern,  and  receive  for  their  compensation  three  per  cent 
thereon.  Thev  and  a  clerk  in  the  store  were  also  to  receive 
five  per  cent  between  them  for  handling  and  shipping  farm 
products  in  car  lots,  and  for  the  money  so  advanced  they  were 
to  take  one  hundred  shares  each  of  the  stock  of  the  concern 
and  share  pro  rata  in  profits  with  the  other  shareholders. 
They  were  also  given  the  privilege  to  withdraw  the  amount 
so  invested  in  the  stock  of  the  company  at  the  end  of  a  year, 
by  selling  goods  from  the  store  at  regular  rates.     The  resolu- 
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tioii  also  provided  that  a  committee  should  be  appointed  to 
look  after  the  printing  of  a  constitution  and  by-laws  and  to 
take  necessary  steps  for  the  incorporation  of  the  concern. 
This  resolution  was  recorded  in  a  book  kept  for  that  purpose, 
And  the  defendant,  his  son  and  the  other  party  so  investing 
the  money  were  present,  and  at  all  times  had  access  to  these 
records.  The  son  and  Cowden  received  certificates  of  stock 
in  the  same  form  as  those  issued  to  other  members.  The 
defendant  at  the  trial  called  one  of  the  shareholders  as  a  wit- 
ness, who  testified  that  he  was  present  at  the  meeting  when 
this  resolution  was  passed.  The  defendant's  counsel  pro- 
pounded to  him  the  following  question  :  "  What  was  said  at 
that  meeting  in  regard  to  what  should  be  done  with  the  money 
by  the  company  ? "  This  question  was  objected  to  by  the 
plaintiff's  counsel.  The  objection  was  sustained  and  an  excep- 
tion taken.  The  defendant's  counsel  then  offered  to  show  that 
this  money  was  put  in  by  the  defendant's  son  and  his  associ- 
ate, who  had  assigned  to  him,  "  upon  different  terms  than 
the  other  members  put  money  into  the  association,  and 
that  they  were  to  have  the  privilege  of  selling  the  goods  and 
drawing  their  money  out  in  that  way."  This  testimony  was 
objected  to,  the  objection  sustained  by  the  referee  and  an 
exception  taken. 

Tlie  two  exceptions  may  be  considered  together.  It  is 
matiifest  that  the  resolution  passed  by  the  directors,  and  the 
certificate  of  stock  issued  thereafter,  represented  the  contract 
or  agreement  under  which  the  defendant's  son  and  his  assignor 
advanced  the  money  to  the  copartnership  of  which  they  were 
niLMubers.  It  was  either  a  loan,  or  an  accession  to  their  capi- 
tKJ.  They  became  by  the  transaction  either  lenders  of  money 
or  shareholders  in  the  partnership.  Whether  they  were  the 
former  or  the  latter  may  be  solved  by  a  very  simple  and  prac- 
tical test.  If,  after  they  had  put  in  the  mono}',  the  concern 
had  made  large  profits,  instead  of  losses,  would  they  have 
been  entitled  to  share  in  tliose  profits  beyond  the  stipulated  or 
legal  rate  of  interest?  In  other  words,  if,  after  this  arrange- 
ment, they  insisted  upon  sharing  in  the  profits  of  the  concern, 
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however  extensive,  and  the  other  members  objected  and 
claimed  that  the  moneys  so  invested  were  a  mere  loan  and  not 
a  contribution  to  the  capital,  as  a  reason  for  depriving  them  of 
the  right  to  share  in  the  profits,  could  such  claim  of  tlie  other 
members  be  upheld  ?  It  seems  to  me  not,  and  that  it  is  quite 
clear  that,  in  view  of  the  circumstances  as  evidenced  by  the 
resolution  and  certificate  of  stock,  the  other  members  could 
not  claim  that  they  were  mere  lenders  of  money,  entitled  only 
to  the  simple  interest  stipulated,  and  without  any  right  to  share 
in  the  profits  of  the  concern  as  partners.  The  resolution  and 
the  certificate,  when  read  together,  clearly  import  as  matter  of 
law,  that  the  money  was  advanced  by  these  members  as  capi- 
tal, subject  to  the  risks  of  the  business  and  entitled  to  share 
in  the  profits.  It  would  not  have  been  competent  for  the 
other  members  to  deprive  the  son  and  his  associate  of  their 
share  of  the  profits,  had  there  been  any,  to  be  computed  upon 
the  amount  of  the  money  thus  put  into  the  concern  and  an 
offer  of  proof  for  that  purpose  must  have  been  excluded. 
They  would  not  have  been  permitted  to  show  by  oral  ])roof 
that  the  resolution  and  certificate  constituted  a  contract 
between  the  persons  advancing  the  money  and  the  other 
members  different  from  that  which  appears  upon  the  face  of 
the  instruments.  They  would  not  be  entitled  to  show  that  at 
this  meeting  verbal  declarations  were  made  by  which  the  con- 
tract was  made  to  assume  the  form  of  a  loan  of  monev  to  the 
concern.  The  rule  of  law  cannot  be  different  when  these  con- 
ditions are  reversed.  Upon  the  trial  it  was  for  the  interest  of 
these  two  persons  to  show  that  the  transaction  was  a  loan  and 
not  a  contribution  of  capital.  But  the  written  evidence  of 
the  transaction  showed  otherwise,  and  it  could  not  be  varied 
or  contradicted  by  parol  proof  in  the  absence  of  fraud  or 
mistake.  But  the  referee,  I  think,  was  also  justified  in  sus- 
taining the  objections  on  other  grounds.  The  question  "  What 
was  said  at  that  meeting  in  regard  to  what  should  be  done  with 
the  money  by  the  company?"  called  for  no  material  fact.  It 
was  utterly  immaterial  what  was  said  with  respect  to  the  dis- 
position that  the  company  should  make  of  the  money  after  it 
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tion  also  provided  that  a  committee  elionld  be  appointed  to 
look  after  the  printing  of  a  constitution  and  by-laws  and  to 
take  necessary  steps  for  the  incorporation  of  the  concern. 
This  resolution  was  recorded  in  a  book  kept  for  that  purpose, 
and  the  defendant,  his  son  and  the  other  party  so  investing 
the  money  were  present,  and  at  all  times  had  access  to  these 
records.  The  son  and  Cowden  received  certificates  of  stock 
in  the  same  form  as  those  issued  to  other  members.  The 
defendant  at  the  trial  called  one  of  the  shareholders  as  a  wit- 
ness, who  testified  that  he  was  present  at  the  meeting  when 
this  resolution  was  passed.  The  defendant's  counsel  pro- 
pounded to  him  the  following  question  :  **  What  was  said  at 
that  meeting  in  regard  to  what  should  be  done  with  the  money 
by  the  company  ? "  This  question  was  objected  to  by  the 
plaintiff's  counsel.  The  objection  was  sustained  and  an  excep- 
tion taken.  The  defendant's  counsel  then  offered  to  show  that 
this  money  was  put  in  by  the  defendant's  son  and  his  associ- 
ate, who  had  assigned  to  him,  "  upon  diflferent  terms  than 
the  other  members  put  money  into  the  association,  and 
that  they  were  to  have  the  privilege  of  selling  the  goods  and 
drawing  their  money  out  in  that  way."  This  testimony  was 
objected  to,  the  objection  sustained  by  the  referee  and  an 
exception  taken. 

The  two  exceptions  may  be  considered  together.  It  is 
m^mifest  that  the  resolution  passed  by  the  directors,  and  the 
certificate  of  stock  issued  thereafter,  represented  the  contract 
or  agreement  under  which  the  defendant's  son  and  his  assignor 
advanced  the  money  to  the  copartnership  of  wliich  they  were 
niLMnbers.  It  was  either  a  loan,  or  an  accession  to  their  capi- 
tal. They  became  by  the  transaction  either  lenders  of  money 
or  shareholders  in  the  partnership.  Whether  they  were  the 
former  or  the  latter  may  be  solved  by  a  very  simple  and  prac- 
tical test.  If,  after  they  had  put  in  the  money,  the  concern 
had  made  large  profits,  instead  of  losses,  would  they  have 
been  etititled  to  share  in  those  profits  beyond  the  stipulated  or 
legal  rate  of  interest?  In  other  words,  if,  after  this  arrange- 
ment, they  insisted  upon  sharing  in  the  profits  of  the  concern, 
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however  extensive,  and  the  other  meaibers  objected  and 
claimed  that  the  monevs  so  invested  were  a  mere  loan  and  not 
a  contribution  to  tlie  capital,  as  a  reason  for  depriving  tlieni  of 
the  right  to  share  in  the  profits,  could  such  claim  of  the  other 
members  be  upheld  ?  It  seems  to  me  not,  and  that  it  is  quite 
clear  that,  in  view  of  the  circumstances  as  evidenced  bj'  the 
resolution  and  certificate  of  stock,  the  other  members  could 
not  claim  that  they  were  mere  lenders  of  money,  entitled  only 
to  the  simple  interest  stipulated,  and  without  any  right  to  share 
in  the  profits  of  the  concei'n  as  partners.  The  resolution  and 
the  certificate,  when  read  together,  clearly  import  as  matter  of 
law,  that  the  money  was  advanced  by  these  members  as  capi- 
tal, subject  to  the  risks  of  the  business  and  entitled  to  share 
in  the  profits.  It  would  not  have  been  competent  for  the 
other  members  to  deprive  the  son  and  his  associate  of  their 
share  of  the  profits,  had  there  been  any,  to  be  computed  upon 
the  amount  of  the  money  thus  put  into  the  concern  and  an 
offer  of  proof  for  that  purpose  must  have  been  excluded. 
They  would  not  have  been  permitted  to  show  by  oral  proof 
that  the  resolution  and  certificate  constituted  a  contract 
between  the  persons  advancing  the  money  and  the  other 
members  different  from  that  which  appears  upon  the  face  of 
the  instruments.  They  would  not  be  entitled  to  show  that  at 
this  meeting  verbal  declarations  were  made  by  which  the  con- 
tract was  made  to  assume  the  form  of  a  loan  of  money  to  the 
concern.  The  rule  of  law  cannot  be  different  when  these  con- 
ditions are  reversed.  Upon  the  trial  it  was  for  the  interest  of 
these  two  persons  to  show  that  the  transaction  was  a  loan  and 
not  a  contribution  of  capital.  But  the  written  evidence  of 
the  transaction  showed  otherwise,  and  it  could  not  be  varied 
or  contradicted  by  parol  proof  in  the  absence  of  fraud  or 
mistake.  But  the  referee,  I  think,  was  also  justified  in  sus- 
taining the  objections  on  other  grounds.  The  question  "  What 
was  said  at  that  meeting  in  regard  to  what  should  be  done  with 
the  money  by  the  company?"  called  for  no  material  fact.  It 
was  utterly  immaterial  what  was  said  with  respect  to  the  dis- 
position that  the  company  should  make  of  the  money  after  it 
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had  been  paid  over  to  it.  That  did  not  tend  in  the  least  to 
show  whether  the  money  was  advanced  as  a  loan  or  as  an 
accession  to  the  capital,  which  was  the  only  material  question 
in  that  connection. 

The  offer  to  show  that  the  money  was  put  in  by  these  two 
persons  on  different  terms  than  those  under  which  the  other 
members  put  in  their  money,  was  also  immaterial,  for,  on  the 
face  of  the  resolution,  it  appeared  that  such  was  the  fact,  since 
there  was  a  provision  made  for  the  distribution  to  them  of  a 
larger  share  of  tlie  profits  than  the  other  members  were  enti- 
tled to.  The  offer  was  not,  in  terms,  or  by  any  fair  implica- 
tion, to  prove  that  those  two  members  advanced  the  money 
upon  a  loan,  but  merely  to  show  that  the  money  was  paid  over 
under  a  different  arrangement,  and  all  that  appeared  on  the 
face  of  the  resolution.  Moreover,  it  is  evident  that  had  the 
witness  been  permitted  to  answer  the  question,  the  testimony 
could  not  have  aided  the  defendant,  since,  at  a  subsequent 
stage  of  the  trial  he  himself  testified  in  substance  that,  at  the 
time  of  the  execution  of  the  chattel  mortgage,  the  association 
was  not  owing  his  son  anything  outside  of  his  stock,  and  that 
the  mortgage  was  given  to  his  son  to  secure  the  money  he 
paid  under  the  resolution. 

It  is  difficult  to  see  how  the  referee,  in  any  view  of  the 
case,  could  have  sustained  these  transfers.  The  defendant 
was  the  general  manager  of  a  partnership  conducting  a  mer- 
cantile business,  and  as  such  mortgaged,  without  the  consent 
of  the  other  partners,  all  the  firm  property  to  his  son  and  in 
effect  dissolved  the  partnership  and  terminated  the  business. 
Ilis  son,  to  whom  he  gave  the  mortgage,  then  proceeded  to  give 
to  a  clerk  in  the  store  under  the  defendant  a  bill  of  sale  of 
the  goods,  and  that  clerk  by  some  arrangement  immediately 
transferred  the  possession  and  ownership  of  everything  back 
to  the  defendant,  who  proceeded  thereafter  to  dispose  of  the 
stock  as  sole  owner  thereof  to  the  exclusion  of  all  the  other 
associates.  It  was  in  substance  and  legal  effect  a  transfer  by 
the  defendant  to  himself  of  the  partnership  stock.  He  was 
occupying  a  trust  position  toward  the  other  members  of  the 
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association,  as  well  as  to  the  creditors,  and  he  conld  not  in 
this  way  become  possessed  of  the  entire  assets  of  the  concern. 
{Clqflin  V.  F.  (&  a  Bamk,  25  N.  Y.  293 ;  WeUes  v.  March, 
30  N.  Y.  344;  Bain  v.  Br  axon,  56  N.  Y.  285;  Taussig  v. 
Hart,  58  N.  Y.  425 ;  Murray  v.  Beard,  102  N.  Y.  505.) 

The  defendant  was,  therefore,  properly  held  liable  to  account 
to  the  partnership  for  the  value  of  the  goods  thus  appro- 
priated by  him.  But  the  value  of  the  goods  was  one  of  the 
principal  questions  litigated  at  the  trial,  and  there  is  reason  to 
believe  that  the  inventory  value,  which  was  finally  adopted 
by  the  referee,  was  in  excess  of  the  real  value.  The  evidence, 
however,  was  conflicting  and  the  finding  of  the  referee  in  that 
respect  is  not  open  to  review  here. 

It  appears,  and  is  conceded,  that  the  defendant  about  the 
time  the  goods  went  into  his  possession,  or  perhaps  before, 
paid  debts  against  the  concern  to  the  extent  of  $890.57.  One 
of  the  creditors  of  the  concern  had  brought  an  action  against 
it  and  procured  an  attachment  for  a  debt  of  about  $700, 
which  was  a  lien  upon  the  property  at  the  time  it  went  into 
the  defendant's  hands.  The  defendant  having  paid  and  dis- 
charged this  lien,  and  some  other  small  claims,  should  not  be 
required  to  account  for  the  full  value  of  the  goods  to  the 
representatives  of  the  partnership.  The  only  interest  that  the 
concern  had  in  the  goods  was  represented  by  their  true  value 
after  deducting  therefrom  all  liens  which  the  creditors  had. 
The  value  of  the  goods  for  which  he  should  account  should  be 
diminished  by  the  sums  so  paid  by.  him,  and  of  course  his 
status  and  claims  as  a  creditor  should  be  correspondingly 
diminished. 

The  judgment  should  be  modified  in  this  respect,  and  as  so 
modified  aflirmed,  without  costs  to  either  party  in  this  court. 

All  concur  (Martin,  J.,  in  result),  except  Gray,  J.,  absent. 

Judgment  accordingly. 


J 


1 


624  '  Robertson  v.  Sully.  [Jan.^ 


Statement  of  case.  [Vol.  157. 


William  Robertson  et  al.,  Respondents,  v.  Alfred  Sully^ 

Appellant. 

Guaranty  —  Discharge  op  Guarantor  bt  Change  in  Guaranteed 
Contract.  Where,  after  a  guaranty  of  a  written  contract  of  which  it 
forms  a  part  has  been  executed  by  the  guarantor,  his  principal,  without 
his  knowledge  or  consent,  adds  a  supplemental  agreement  to  the  contract, 
the  guarantor  is  thereby  discharged  if,  instead  of  being  merely  an  addi- 
tional stipulation  on  the  part  of  the  principal  in  case  the  guarantor  fails 
to  perform  his  agreement,  the  supplemental  agreement  materially  changes 
the  guaranteed  contract  and  the  relations  of  the  parties. 

Robertson  v.  Sully,  2  App.  Div.  152,  reversed. 

(Argued  December  1,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  March 
26,  1896,  affirming  a  judgment  for  $45,995.30,  endered 
against  the  defendant  on  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Elihu  Root  and  Frank  R.  Lawrence  for  appellant.  The 
change  in  the  written  contract  between  the  principal  parties 
prevented  the  guaranty  from  taking  effect.  (De  Colyar  on 
Guaranties,  351 ;  Paine  v.  Jones^  76  N.  Y.  274;  People  v. 
Vilm,  36  X.  Y.  459 ;  G.  jS\  N,  Co.  v.  Rolt,  6  C.  B.  [N.  S.] 
550;  Page  v.  Krekey^  137  K.  Y.  307;  Smith  v.  Mollsso7iy 
148  N.  Y.  241  ;  Milkr  v.  Stewart,  9  Wheat.  680 ;  E,  B,  Co. 
V.  Cooper,  L.  R.  [1  Q.  B/]  75 ;  Benedict  v.  Cowden,  49  N.  Y. 
396 ;  A,  D,  Co,  v.  Leavitt,  54  N.  Y.  35.)  The  referee  erred 
in  denying  tlie  defendant's  motion  to  dismiss  the  complaint  at 
the  close  of  the  plaintiffs'  case  for  the  reason  that  no  offer  or 
readiness  to  retransfer  to  the  defendant  the  debeiiturea 
deposited  by  him  as  collateral  security  for  his  guaranty  was 
shown.  {Dunham  v.  3Iann,  8  N.  Y.  508 ;  Lester  v.  Jewetty 
11  N.  Y.  453 ;  Daria  v.  King,  2  Pick.  156 ;  Kelsey  v.  Croxo- 
ther,  162  U.  S.  404;  Porter  v.  Rose,  12  Johns.  209;  Crreen. 
V.  Reynolds,  2  Johns.  207 ;  Johnson  v.  Wygantj  11  Wend. 
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49;  Jones  v.  Gardner,  10  Johns.  266;  Gazley  v.  Price^  16 
Johns.  267.) 

S.  Stanford  for  respondents.  The  memorandum  indorsed 
by  the  Clarendon  Company  upon  the  contract  in  suit  did  not 
constitute  an  alteration  of  any  obligation  for  which  the  defend- 
ant stood  as  surety,  and  the  defendant's  exception  to  the 
referee's  ruling  on  that  subject  was  not  well  taken.  (C.  S. 
Bank  v.  Hyd^,  131  Mass.  77 ;  Huff  v.  CoU,  45  Ind.  300 ; 
Mayor,  etc.,  v.  Kelly,  98  N.  Y.  472 ;  U.  i>.  S,  Bank  v.  Felty, 
25  Abb.  [N.  C]  357 ;  Smith  v.  Molleson,  148  N.  Y.  241 ; 
G.  S.  N.  Co.  V.  Bolt,  6  C.  B.  [N.  S.]  550 ;  F.  N.  Bank  v. 
Sleight,  1  App.  Div.  189.) 

Bartlett,  J.  This  action  was  brought  to  enforce  the  writ- 
ten guaranty  of  the  defendant  to  pay  the  plaintiffs  a  debt  of 
seven  thousand  pounds  and  interest,  due  them  from  the  Claren- 
don Land  Investment  and  Agency  Company,  Limited. 

Two  defenses  were  interposed,  among  others :  First,  that 
the  written  contract  between  tlie  principal  parties,  of  which 
the  contract  of  guaranty  is  a  part,  was  materially  changed 
without  the  knowledge  or  consent  of  the  defendant ;  second, 
that  there  was  no  offer,  before  action  brought,  to  return  to 
the  defendant  certain  debentures  of  the  company,  deposited 
by  him  under  the  contract  as  collateral  security  for  his 
guaranty. 

The  plaintiffs  reside  in  England,  and  the  company  is  an 
English  corporation  ;  the  defendant  is  a  resident  of  this  state. 

The  plaintiff  Robertson  and  the  defendant  were  holders  of 
the  debentures  and  stock  of  the  company,  and  the  former  was 
a  director  at  the  time  the  agreement  was  executed,  to  enforce 
which  this^action  is  brought. 

The  agreement  bears  date  the  29th  day  of  October,  1889, 
and  is  between  the  company  of  the  first  part,  the  defendant 
of  the  second  part,  and  the  plaintiffs  of  the  third  part. 

It  recites  that  on  the  29th  day  of  July,  1886,  an  agreement 
was  made  between  the  defendant  and  the  plaintiff  Robertson, 

79 
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whereby  the  defendant  guaranteed  the  payment  by  the  com- 
pany of  the  principal  sum  of  seven  thousand  pounds  and 
interest,  in  accordance  with  the  tenor  of  a  coupon  debenture 
of  the  company  held  by  Robertson,  and  tliat  fourteen  thou- 
sand pounds  of  certain  mortgage  debentures  of  the  company, 
then  about  to  be  issued  to  the  defendant,  should  stand  charged 
by  way  of  collateral  security  with  the  payment  of  the  prin- 
cipal sum  and  interest. 

It  further  recites  that  all  of  tlie  plaintiffs,  at  the  request  of 
the  company  and  defendant,  had  agreed  that  the  date  of  pay- 
ment of  the  principal  sum  should  be  enlarged  to  the  12th  day 
of  August,  1892,  upon  the  terms  and  conditions  of  the  new 
agreement,  which  was  in  consideration  of  the  premises  and  of 
the  former  agreement. 

The  debentures  to  be  charged  as  collateral  were  to  be  depos- 
ited with -Lloyd's  Bank,  Limited,  at  No.  72  Lombard  street, 
in  the  city  of  London,  so  long  as  any  part  of  the  sum  of  seven 
thousand  pounds,  or  any  interest  thereon,  should  remain 
unpaid,  or  until  it  should  be  necessary  to  enforce  tlie  charge 
by  sale  or  otherwise.  Upon  repayment  of  the  said  sum  and 
interest  the  debentures  were  to  be  transferred  and  delivered 
to  the  defendant  or  his  nominees. 

Some  other  provisions  material  to  this  controversy  will  be 
referred  to  later. 

It  appears  that  the  company  having  executed  the  agree- 
ment, sent  it  to  the  defendant  at  tlie  city  of  New  York,  and 
he  signed  and  <  returned  it  to  the  company,  its  execution  by 
Robertson  and  its  delivery  being  somewhat  delayed  by  Rob- 
ertson's absence  in  Australia,  caused  by  ill-health.  When 
this  agreement  was  delivered  to  Mr.  Robertson  to  execute,  it 
seems  to  have  contained  an  addition  thereto  which  never  came 
to  the  defendant's  knowledge  until  after  the  commencement 
of  this  action. 

The  agreement  when  executed  by  the  defendant  contained 
a  fifth  subdivision  which  provided  that  so  long  as  any  part  of 
the  seven  thousand  pounds  remained  unpaid  the  defendant 
was  at  all  times  to  exercise  his  power  and  influence  toward 
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keeping  the  plaintiff  Robertson  in  tlie  position  as  a  director 
of  the  company.  If  Robertson  from  any  cause  ceased  to  be 
a  director,  before  payment  of  the  principal  sum,  the  defend- 
ant obligated  himself  to  purchase  at  par  tlie  shares  of  the  com- 
pany then  owned  by  him. 

,  This  subdivision  of  the  original  agreement  was  changed  as 
follows,  by  a  supplemental  memorandum  dated  December 
31st,  1889  :  "  Memorandum  supplemental  to  the  within  inden- 
ture: Whereas  it  was  part  of  the  arrangement  under  which 
the  within  written  indenture  was  entered  into  that  the  com- 
pany should  enter  into  the  agreement  on  its  part  hereinafter 
contained,  but  such  provision  was  inadvertently  omitted  from 
the  said  within  written  indenture,  and  it  is  accordingly  desired 
to  vary  the  said  indenture  in  manner  hereinafter  appearing. 

*'  Now,  it  is  hereby  agreed  as  follows : 

"  I.  There  shall  be  added  at  the  end  of  clause  five  of  the 
said  indenture  the  words  following,  that  is  to  say:  Provided 
always  that  if  the  said  Alfred  Sully,  his  executors  or  adminis- 
trators, shall  make  default  in  purchasing  the  said  shares,  and 
having  the  same  duly  transferred  to  him  or  them,  or  if  the 
company  shall  refuse  to  register  such  transfer,  then,  and  in 
either  of  such  cases,  the  company  will,  within  seven  days  after 
such  default  or  refusal,  as  the  case  may  be,  procure  the  said 
shares  to  be  purchased  at  their  par  value  by  and  transferred  to 
some  responsible  transferee." 

The  original  agreement  as  thus  altered  was  in  the  posses- 
sion of  Robertson  at  the  time  of  the  trial  and  produced  by  him. 

No  evidence  was  offered  to  show  that  this  memorandum  waa 
attached  after  delivery  to  Robertson  of  the  original  agree- 
ment, and  the  presumption  stands  that  it  was  varied  by  the 
company  before  final  delivery  by  adding  the  memorandum, 
based  upon  the  same  consideration. 

The  defendant  swears  that  he  had  no  knowledge  of  the  alter- 
ation until  after  this  suit  was  instituted,  and  no  effort  was  made 
by  the  plaintiffs  to  prove  the  contrary. 

The  learned  Appellate  Division,  in  considering  the  effect  of 
this  added  memorandum  upon  the  rights  of  the  parties,  con- 
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ceded  that  if  this  agreement  in  any  way  changed  the  relations 
of  the  parties  and  at  all  injuriously  affected  the  surety,  he  was 
undoubtedly  discharged,  whether  the  supplemental  agreement 
is  to  be  considered  as  part  of  the  original  contract  or  as  an 
independent  agreement. 

It,  however,  reached  the  conclusion  that  there  was  no  alter- 
ation in  the  contract  which  the  defendant  had  guaranteed  to 
perform,  but  that  there  were  additional  stipulations  in  respect 
of  what  the  company  would  do  in  case  the  defendant  failed  to 
comply  with  his  contract  of  guaranty  as  to  the  indebtedness 
mentioned  in  the  agreement ;  defendant  was  to  do  nothing 
more ;  his  obligation  was  not  changed.  It  was  an  additional 
contract  upon  the  part  of  the  company  in  case  the  defendant 
failed  to  perform  his  agreement. 

If  this  be  the  correct  construction  of  the  contract,  then  this 
judgment  should  be  affirmed,  but  we  are  of  opinion  that  the 
supplemental  or  independent  contract  wrought  a  change  in  the 
agreement  guaranteed,  as  well  as  in  the  contract  relations  exist- 
ing between  the  company  and  Robertson. 

It  becomes  necessary  at  this  point  to  look  into  the  articles  of 
association  of  the  company  and  ascertain  the  precise  relatione 
which  existed  between  the  company  and  its  creditor  Robert- 
son at  the  time  of  the  execution  of  the  agreement  of  October 
29th,  1889. 

Section  9  provides :  "  The  directors  may,  from  time  to  time, 
make  such  calls  upon  the  members  in  respect  of  all  moneys 
unpaid  on  their  shares  as  they  think  lit." 

This  record  discloses  that  the  capital  stock  of  the  company 
had  not  been  fully  paid  in. 

Section  11  enacts  in  substance  that  a  failure  to  pay  the  call 
subjects  the  holder  of  the  stock  to  a  rate  of  interest  of  ten  per 
cent  per  annum  until  payment. 

Section  14  provides :  *'  The  instrument  of  transfer  of  any 
share  of  the  company  shall  be  executed  both  by  the  transferor 
and  transferee,  and  the  transferor  shall  be  deemed  to  remain 
the  holder  of  such  share  until  the  name  of  the  transferee  is 
entered  in  the  registry  book  in  respect  thereof." 


1899.]  Robertson  v.  Sully.  629 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bartlktt,  J. 

Section  15  gives  the  form  of  transfer  wherein  the  holder 
states  that  the  transfer  is  "  subject  to  the  several  conditions  on 
which  I  held  the  same  immediately  before  the  execution 
hereof,  and  I,  the  said  (transferee),  do  hereby  agree  to  accept 
and  take  the  said  shares,  subject  to  the  conditions  aforesaid." 

Section  16  provides :  "  The  directors  may  decline  to  register 
any  transfer  of  shares  unaccompanied  by  sufficient  evidence  to 
prove  the  title  of  the  transferor,  or  any  transfer  made,  by  a  mem- 
ber who  is  indebted  to  the  company,  or  under  any  liability  to 
the  company,  or  on  tlie  ground  of  such  shares  not  being  trans- 
ferable consistently  with  any  agreement  made  with  the  allottees 
or  holders  in  respect  thereof,  or  in  the  case  of  shares  not  fully 
paid  up  to  a  transferee  of  whom  they  do  not  approve,  without 
being  compelled  to  state  their  reasons  for  such  disapproval." 

Section  24  provides :  ''  The  company  shall  have  a  first  and 
paramount  lien  on  all  the  shares  of  stock  of  which  any  person 
is  the  holder,  or  one  of  the  several  joint  holders,  for  all 
moneys  due  to  the  company  from  him,  either  alone  or  jointly 
with  any  other  person,  wliether  a  member  or  not,  and  where 
a  sliare  of  stock  is  held  by  more  persons  than  one,  the  com- 
pany shall  liave  a  lien  thereon  in  respect  of  all  moneys  so  due 
to  them  from  all  or  any  of  the  holders  thereof,  and  the 
directors  may  refuse  to  register  the  transfers  of  any  shares, 
whether  fully  paid  up  or  not,  or  of  stock  by  any  holder  or 
joint  holders,  who  is,  or  are,  or  any  one  of  whom  is  then 
indebted  to  the  company,  whether  solely  or  jointly,  with  any 
other  person,  or  on  any  account  whatever.     *     *     *  " 

Thus  it  appears  that,  under  these  articles  of  association,  the 
company  was  authorized  to  make  calls  upon  its  shareholders 
for  amounts  unpaid  upon  the  stock,  and  enabled,  by  a 
refusal  to  transfer  shares  upon  its  books,  to  continue  its  lien 
on  the  stock,  and  to  enforce  payment,  not  only  for  calls  that 
had  been  made,  but  those  that  might  be  necessary  in  the  exi- 
gencies of  the  corporate  business.  In  other  words,  the  com- 
pany was  vested  with  the  arbitrary  power  to  prevent  any 
shareholder  from  avoiding  those  obligations  imposed  upon 
him  by  reason  of  the  fact  that  there  was  a  balance  still  due 
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upon  his  shares.  When  we  consider  that  the  debentures  pro- 
vided upon  their  face  that  payment  was  charged  upon  all  the 
uncalled  capital  of  the  company,  it  becomes  manifest  that 
every  del)enture  holder  was  interested  in  having  tlie  company 
preserve  its  lien  on  all  stock  in  the  hands  of  responsible  parties. 

It  was  one  of  the  sources  of  corporate  revenue  to  which  the 
debenture  holders  had  the  right  to  look  for  payment. 

This  w^as  the  situation  which  existed  when  the  defendant 
guaranteed  the  payment  of  the  debenture  for  seven  thousand 
pounds  and  interest  held  by  tlie  plaintiflF  Robertson. 

This  brings  us  to  a  critical  examination  of  the  supplemental 
or  independent  agreement  which  the  courts  below  have  held 
in  no  way  aifected  tlie  position  of  defendant  as  guarantor. 

While  we  are  inclined  to  agree  with  the  Appellate  Division 
that  it  is  not  important  whether  the  added  covenant  between 
the  company  and  Robertson  be  regarded  as  supplemental  or 
indbpendent,  yet  we  are  of  opinion  that,  upon  its  face  and  on 
the  facts  disclosed,  it  was  supplemental ;  was  to  supply  an 
omission  in  the  original  agreement,  and  rested  upon  the  same 
consideration. 

The  memorandum  opens  with  the  recitation  :  '*  Whereas,  it 
was  part  of  the  arrangement  under  which  the  within  written 
indenture  was  entered  into  that  the  company  should  enter  into 
the  agreement  on  its  part  hereinafter  contained,  but  such  pro- 
vision was  inadvertentlv  omitted  from  the  said  within  written 
indenture,  and  it  is  accordingly  desired  to  vary  the  said  inden- 
ture in  manner  hereinafter  appearing." 

It  is  clear  from  this  language  that  Robertson  regarded  the 
omitted  covenant  as  of  value  to  him,  and  the  company  recog- 
nized the  fact  that  he  was  entitled  to  it. 

The  material  words  of  the  covenant  are  that  in  case  defend- 
ant, or  his  executors  or  administrators,  made  default  in  pur- 
chasing Robertson's  shares  under  the  conditions  named,  ''and 
having  the  same  duly  transferred  to  him  or  them,  or  if  the 
company  shall  refuse  to  register  such  transfer,  then  and  in 
either  of  such  cases  the  company  will,  within  seven  days  after 
such  default  or  refusal,  as  the  case  may  be,  procure  such  shares 
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to  be  purchased  at  their  par  value  by  and  transferred  tq  such 
responsible  transferee."  It  would  seem  as  if  this  language 
was  perfectly  clear  and  deals  with  an  alternative. 

The  decision  below  proceeds  upon  the  theory  that  it  deals 
wholly  with  defendant's  default  and  provides  for  an  additional 
security  to  Robertson  by  the  company  in  that  event. 

Manifestly  this  is  giving  but  partial  eflFect  to  the  covenant, 
which  does  indeed  contain  the  meaning  ascribed  to  it  by  the 
court  below,  but  it  also  provides  for  the  contingency  of  the 
defendant  fully  performing  his  agreement  with  Robertson  in 
the  purchase  of  his  stock  and  the  refusal  of  the  company  to 
transfer  notwithstanding  that  fact.  The  covenant  deals  with 
"  either  of  such  cases." 

What  then  is  the  effect  of  this  covenant  in  case  the  defend- 
ant offered  to  purchase  Robertson's  stock,  as  he  was  bound  to 
do  if  the  latter  from  any  cause  ceased  to  be  a  director,  but 
coupled  that  offer  with  the  lawful  demand  that  the  stock 
should  be  transferred  to  him  free  from  all  liens  of  the 
company  ? 

It  is  obvious  that  unless  this  demand  of  a  clear  title  was 
complied  with,  it  was  greatly  to  the  interest  of  defendant,  as 
well  as  his  strict  legal  right  as  guarantor  of  one  debenture, 
and  as  owtier  of  others,  that  the  company  should  exercise  its 
power  of  refusal  to  transfer  the  stock  and  hold  Robertson  to 
his  full  liability  as  shareholder. 

In  executing  the  supplemental  covenant  the  company 
deprived  itself  of  the  power  to  thus  coerce  Robertson  in  the 
interest  of  the  defendant  as  guarantor  of  its  debenture,  and 
agreed  that  within  seven  days  after  their  refusal  to  transfer 
Robertson's  stock  to  defendant,  it  would  furnish  a  responsible 
purchaser  of  the  stock  at  par  and  transfer  it  to  him.  This 
must  be  held  to  mean  a  transfer  upon  the  books  of  the 
company. 

The  company  had  no  right  to  waive  its  lien  upon  Robert- 
son's stock  for  unpaid  calls  and  such  other  liabilities  as  he 
rested  under  as  a  shareholder,  whose  stock  the  company  might 
refuse  to  transfer  upon  its  books. 
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Unless  this  covenant  meant  that  the  company  would  furnish 
a  purchaser  for  Robertson's  stock  and  register  the  transfer  in 
its  books,  the  execution  of  it  was  an  idle  ceremony,  of  no  pos- 
sible benefit  to  Robertson. 

Such  a  registered  transfer  on  the  books  would  vest  the  title 
of  the  stock  in  the  purchaser  discharged  of  all  liens  of  the 
company. 

The  consent  of  the  company  to  this  transfer  is  an  act  of 
absolute  waiver. 

The  Supreme  Court  of  the  United  States  {National  Bank 
Y.Watsofitowji  JBankj  105  U.  S.  217,  222)  declared  that  the 
"  transfer,  when  thus  consummated,  destroys  the  relation  of 
membership  between  the  corporation  and  old  stockholder  with 
all  its  incidents  and  creates  an  original  relation  with  the  new 
member  free  from  all  antecedent  obligation."  (See,  also,  Hill 
V.  Pine  Biver  Bank^  45  N.  H.  300,  308  ;  Siebhins  v.  Phenix 
Fire  Insurance  Co,j  3  Paige,  350 ;  Morawetz  on  Priv^ate  Cor- 
porations, §  207;  Jones  on  Liens,  §  403 ;  Cook  on  Stock  and 
Stockholders,  §  531.)  • 

The  effect  of  the  added  covenant  to  the  original  agreement 
was,  therefore,  to  materially  change  the  contract  guaranteed 
and  the  agreement  between  the  principals  as  well. 

It  follows  that  the  defendant  is  discharged  from  his  con- 
tract of  guaranty. 

As  the  conclusion  we  have  reached  may  render  a  second 
trial  of  this  case  unnecessary,  it  is  not  important  to  consider 
the  alleged  failure  of  plaintiffs  to  tender  to  the  defendant  the 
debentures  put  up  as  collateral  before  suit  was  begun. 

No  such  tender  was  called  for,  we  think,  under  the  -provis- 
ions of  the  agreement  of  1889  already  quoted. 

These  collaterals,  if  of  any  value,  are  presumably  in  the 
custody  of  the  Lloyd's  Bank,  Limited,  London.  The  state- 
ment of  the  plaintiff  Jupp,  when  on  the  stand,  that  the  com- 
pany was  in  bankruptcy  and  the  collaterals  had  been  presented 
by  the  plaintiffs  in  the  liquidation  proceedings  as  a  claim 
against  the  estate,  does  not  necessarily  imply  that  the  bank  has 
parted  with  the  custody  of  them,  and  if  it  has,  it  would  doubt- 
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less  be  liable  for  their  full  value  on  failure  to  produce  upon 
defendant's  demand. 

The  judgment  should  be  reversed  and  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur,  except  Gray,  J.,  absent. 

Judgment  reversed,  etc. 


The  Union  Insurance  Company  of  Philadelphia  and  The 
Insurance  Company  of  the  State  of  Pennsylvania, 
Eespondents,  v.  The  Central  Trust  Company  of  New 
York  and  The  Continental  Insurance  Company  of  the 
City  of  New  York,  Appellants,  Impleaded  with  Kate  E. 
Dimick,  as  Executrix  of  Lorenzo  Dimick,  Deceased. 

1.  Multipartite  Contract.  Each  party  to  a  multipartite  contract  is 
iwund  only  to  the  extent  of  the  promises,  express  or  implied,  made  by 
him. 

2.  xVrbitration — Quadripartite  Agreement  of  Submission  —  Revo- 
cation —  Pledge  to  Secure  Award  —  Foreclosure.  Where  a  quadri- 
partite agreement  of  submission  to  arbitration  requires  a  deposit  in  behalf 
of  the  fourth  party  for  the  benefit  of  the  first  and  second  parties  to  secure 
payment  of  award  covenanted  to  be  paid,  without  expressly  providing  by  ^ 
whom  the  deposit  is  to  be  made,  and  the  third  party  deposits  his  own 
property  in  behalf  of  the  fourth  i)arty  for  the  purpose  of  the  agreement, 
the  first  and  second  parties,  on  the  revocation  of  the  submission  by  the 
fourth  party,  may  maintain  an  action  in  the  nature  of  a  proceeding  in  rem 
to  foreclose  a  pledge,  for  the  payment,  by  a  sale  of  the  deposited  property, 
of  tlic  costs,  expenses  and  damages  incurred  by  them  in  preparing  for  and 
conducting  the  arbitration. 

8.  Recovery  op  Damages  por  Revocation  op  Submission.  The  Code 
of  Civil  Procedure  (g§  2384,  2385)  does  not  place  a  limitation  upon  the 
right  of  action  at  common  law  to  recover  damages  for  the  revocation  of  a 
submission  to  arbitration,  except  by  limiting  the  amount  of  the  recovery 
to  the  measure  of  damages  fixed  by  the  statute,  namely,  the  costs,  expenses 
and  damages  incurred  in  preparing  the  proceeding  and  in  conducting  it  to 
the  time  of  revocation. 

4.  Covenant  to  Pat  Award  Broken  by  Revocation.  When  a  party 
to  a  submission  agreement,  in  wliich  he  has  covenanted  to  pay  the  award, 
revokes  the  submission  and  so  prevents  an  award,  this  is  itself  a  breach 
of  the  covenant;  and  if,  under  the  terms  of  the  agreement,  a  pledge  has 
been  deposited  for  him  to  secure  payment  of  the  award,  the  condition  of 
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the  pledge  is  broken  by  his  rendering  its  performance  impossible,  and 
the  pledge  may  be  foreclosed  to  the  extent  of  the  damages  allowed  by 
the  statute  on  revocation  of  a  submisison. 

5.  Proyision  of  Submission  Agreement  as  to  Expenses  op  Arbitra- 
tion. The  presence,  in  a  submission  agreement,  contemplating  an  award 
and  not  a  revocation,  of  a  provision  that  the  fees  of  arbitrators  and  wit- 
nesses shall  be  paid  equally  by  the  parties,  and  that  no  part  of  the  costs 
of  the  arbitration  or  the  expenses  of  witnesses  shall  be  recovered  by  the 
prevailing  party  or  entered  in  the  judgment,  does  not  prevent  the  recovery 
of  expenses  incurred  in  preparing  for  and  conducting  the  arbitration,  a& 
allowed  by  statute,  in  case  an  award  is  prevent-ed  by  revocation. 

Union  Ins.  Co.  v.  Central  JVuH  Co.^  87  Hun,  140,  affirmed. 

(Argued  December  2,  1898 ;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
31,  1895,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

On  the  10th  of  October,  1885,  a  quadripartite  agreement 
was  entered  into  between  the  Union  Insurance  Company, 
party  of  the  first  part,  the  Insurance  Company  of  the  State 
of  Pennsylvania,  party  of  the  second  part,  the  Continental 
Insurance  Company,  party  of  the  third  part,  and  Lorenzo 
Dimick,  party  of  the  fourth  part,  which,  after  reciting  the 
existence  of  certain  controversies  between  tlie  parties  of  the 
first  and  second  parts  and  the  parties  of  the  thii'd  and  fourth 
parts,  arising  chiefly  out  of  the  dealings  of  said  Dimick  and 
his  firm  in  the  affairs  of  said  parties,  and  that  certain  civil 
actions  were  pending  between  the  parties  of  the  first  and 
second  parts  respectively,  and  the  parties  of  the  third  and 
fourth  parts,  provided  that  all  the  matters  embraced  in  said 
actions,  as  well  as  all  other  actions  or  causes  of  action  pending 
or  existing  between  the  parties  of  the  first  and  second  parts, 
or  either  of  them,  and  the  party  of  the  third  part  and  the 
party  of  the  fourth  part,  individually  or  as  a  member  of  the 
firm  of  Crosby  &  Dimick,  or  either  of  them,  and  all  claims  of 
the  party  of  the  third  part  and  the  party  of  the  fourth  part 
respectively,  against  the  party  of  the  first  part  and  the  party 
of  the  second  part  respectively,  and  of  the  party  of  the  third 
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part  against  the  party  of  the  fourth  part  and  vice  versa,  should 
be  submitted  to  three  arbitratoi's,  two  of  whom  were  named 
and  authorized  to  appoint  the  third. 

It  was  further  agreed  that  a  judgment  might  be  entered  in 
the  Supreme  Court  upon  the  award,  and  that  sucli  award 
should  be  final  and  without  right  of  review  by  appeal  or  other- 
wise by  either  of  the  parties,  who  expressly  waived  "  any  and 
all  right  under  the  statute  or  otherwise  to  apply  to  the  court 
in  any  manner  or  on  any  ground  to  stay  or  prevent  entry  of 
an  order  of  confirmation  or  entry  of  judgment  upon  sucii 
award."  It  was  further  provided  that  neither  of  the  parties 
should  "have  the  right  to  revoke  tlie  submission  to  arbitrators 
herein  provided  for,  or  this  agreement  or  any  part  thereof, 
and  such  arbitration  shall  not  terminate  or  be  revoked  by  the 
dissoUition  or  death  of  either  or  any  of  the  parties  hereto." 
In  case  of  the  dissolution  or  death  of  any  party,  proceedings 
under  the  submission  were  to  continue  against  the  personal 
representatives  or  successors,  "  and  any  revocation  by  operation 
of  law,  and  any  and  all  right  of  revocation  given  or  permitted 
by  statute  or  otherwise,"  was  "expressly  waived  and  aban- 
doned." The  compensation  and  expenses  of  the  arbitrators 
and  the  expenses  of  witnesses  were  to  be  borne  equally  by  the 
parties,  eacli  paying  one-fourth  thereof,  "the  same  to  be 
advanced  from  time  to  time  in  the  proportion  above  men- 
tioned, upon  the  certificate  of  the  arbitrators  or  a  majority 
of  them ;  the  expenses  of  witnesses  to  be  adjusted  and  allowed 
by  the  arbitrators  or  a  majority  of  them."  The  compensation 
of  the  arbitrators  was  fixed  at  $50  a  day,  but  was  not  to  exceed 
the  sum  of  $5,000  to  each,  in  the  aggregate.  No  part  of  tlie 
costs  or  expenses  of  the  arbitration  or  of  the  witnesses  was  to 
be  recovered  by  the  prevailing  party  or  parties  or  entered  in 
the  judgment,  and  any  limitation  by  statute  as  to  the  rate  of 
such  compensation  was  waived. 

The  agreement  further  provided  "  that  at  or  before  the  exe- 
cution and  delivery  of  this  agreement  there  shall  be  deposited 
with  the  Central  Trust  Company  of  the  city  of  New  York 
security  satisfactory  to  the  parties  of  the  first  and  second  parts, 
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to  the  amount  of  $50,000,  to  secure  the  payment,  performance 
and  satisfaction  of  any  award  in  favor  of  said  parties  of  the 
iirst  and  second  parts,  or  either  of  them,  that  may  be  made 
against  said  Dimick  in  said  arbitration  by  said  arbitrators,  or  a 
majority  of  them  ;  payment  and  satisfaction  of  said  award,  up 
to  said  amount  of  $50,000,  to  be  paid  upon  demand  by  said 
Central  Trust  Company  of  New  York,  in  accordance  with  any 
judgment  that  may  be  entered  upon  such  award." 

The  parties  of  the  first  and  second  parts  each  agreed  to  dis- 
<;ontinue  all  civil  actions  pending  in  their  favor,  or  in  favor  of 
either  of  them,  against  the  parties  of  the  third  and  fourth 
parts,  or  either  of  them,  and  it  was  provided  that  if  said 
actions  were  not  thus  discontinued  said  security  might  at  once 
be  withdrawn. 

This  agreement  was  executed  in  quadruplicate,  by  said 
Dimick,  October  10,  1885,  by  the  Union  and  State  Companies 
respectively,  October  14,  1885,  and  by  the  Continental,  Octo- 
ber 17,  1885.  On  the  13th  of  October,  1885,  the  Continental 
Company  deposited  with  the  Central  Trust  Company  a  cer- 
tificate for  five  hundred  shares  of  Harlem  Railroad  stock, 
which  was  accepted  instead  of  the  $50,000  in  cash  required 
by  the  agreement,  and  the  trust  company  gave  a  receipt  to 
the  plaintiffs,  dated  on  the  same  day,  stating  that  said  shares 
were  to  be  held  in  accordance  with  the  terms  of  said 
agreement. 

On  the  18th  of  October,  1887,  after  the  arbitration  had  pro- 
ceeded for  about  two  years,  and  before  it  was  closed  or  the  mat- 
ters in  controversy  submitted  to  the  arbitrators  for  decision, 
said  Dimick  revoked  the  arbitration,  and  such  revocation  was 
subsequently  adjudged  to  be  in  all  respects  valid  and  con- 
clusive. {People  ex  rel.  Union  Insurance  Company  v.  Na^h^ 
111  K  Y.  310.) 

The  complaint,  after  setting  forth  the  foregoing  facts  in 
substance,  further  alleged  that  the  plaintiffs  had  incurred 
costs  and  expenses,  and  had  suffered  damages  in  preparing  for 
the  arbitration  and  in  conducting  the  proceedings  thereunder 
to  the  time  of  the  revocation,  exceeding  the  sum  of  $50,000. 
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The  wife  and  executrix  of  said  Dimick  was  made  a  party  to 
the  action,  he  having  died  on  the  29th  of  February,  1888. 
The  Central  Trust  Company  was  not  a  party  to  the  agree- 
ment, but  is  a  party  to  the  action.  The  relief  demanded  was 
that  the  said  stock  should  be  sold,  the  rights  and  interests  of 
the  parties  therein  determined,  and  that  the  plaintiffs  be  paid 
out  of  the  proceeds  "  the  amount  of  their  costs,  expenses  and 
damages  incurred  and  suffered  as  aforesaid." 

Upon  the  trial  of  the  action  at  Special  Term  it  was  held 
that  the  plaintiffs'  costs,  expenses  and  damages  incurred  in 
preparing  for  the  arbitration  should  be  allowed  to  the  amount 
of  $49,178.45  ;  that  the  shares  of  stock  in  question  were  sub- 
ject to  a  charge  in  favor  of  the  plaintiffs  for  the  payment  to 
them  of  that  sum  ;  that  the  Central  Trust  Company  should 
sell  the  stock  and  out  of  the  proceeds  pay  said  sum  to  the 
plaintiffs,  with  leave  to  the  Continental  Company,  or  its 
assigns,  at  any  time  prior  to  the  sale,  to  redeem  said  stock  by 
the  payment  of  said  sum  to  the  plaintiffs.  The  judgment 
entered  accordingly  was  affirmed  on  appeal  to  the  General 
Term  and  the  defendants  came  here. 

William  Allen  Butler^  John  Potman  and  William  C. 
Trull  for  appellants.  By  the  plain  terms  of  the  agreement 
of  submission  the  required  deposit  of  $50,000  was  solely  to 
secure  payment,  performance  and  satisfaction  of  any  award  in 
favor  of  the  plaintiffs  against  Dimick  in  accordance  with  any 
judgment  that  might  be  entered  upon  such  award.  (Schoon- 
maker  v.  Hoyt,  148  N.  Y.  425 ;  Moore  v.  Cockoroft^  4  Duer, 
13.3 ;  D.  (&  IL  a  Co.  v.  P.  C.  Co,,  50  N.  Y.  250 ;  Sweet  v. 
Morrison,  116  N.  Y.  19;  Oakley  v.  Morton,  11  N.  Y.  25.) 
While  the  revocation  by  Dimick  was  a  breach  of  the  agree- 
ment of  submission,  it  entailed  no  other  consequence  than  to 
give  the  aggrieved  parties  an  action  for  damages  against  him, 
and  gave  plaintiffs  no  claim  on  the  fund  deposited  to  secure 
payment  of  any  award  and  judgment.  {People  ex  rel.  v. 
Nash,  111  N.  Y.  310 ;  Brown  v.  Tanner,  M'Cl.  &  Y.  464; 
Warhurton  v.  Storr,  6  D.  ife  R.  213;  Milne  v.  Gratrix,  7 
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East,  607 ;  King  v.  Joseph,  5  Taunt.  452.)  The  plaintife' 
contention,  that  wliether  the  deposit  clause  in  the  agreement 
of  submission  is  treated  as  a  part  of  that  instrument,  or  as 
collateral  thereto,  or  by  way  of  suretyship,  it  is,  in  any  case, 
the  equivalent  of  a  bond  to  perform  the  award,  the  penalty  of 
which  was  recoverable  in  case  of  revocation  of  the  submission, 
is  untenable.  (  Vynior^s  Case,  4  Coke,  302;  Alien  v.  Watson j 
16  Johns.  205  ;  Brown  v.  Tanner,  1  C.  &  P.  654.)  Treated 
as  a  collateral  agreement  the  terms  of  the  deposit  clause  under 
which  the  stock  was  deposited  with  the  Central  Trust  Com- 
pany as  security  for  the  payment  of  any  award,  if  regarded  as 
constituting  a  suretyship  engagement,  cannot  be  enlarged  or 
extended.  ( Ward  v.  Stahl,  81  N.  Y.  406 ;  N.  M.  B.  Assn. 
V.  ConUing,  90  N.  Y.  116  ;  People  v.  Baokus,  117  N.  Y. 
196 ;  J.  H,  M,  L,  Ins,  Co.  v.  Lowenherg,  120  N.  Y.  44.) 

Treadwell  Cleveland,  William  V.  lioweeind  Hood  Gilpin 
for  respondents.  The  provisions  of  the  Code  of  Civil  Pro- 
cedure create  no  new  remedy  and  are  merely  declaratory  of 
the  pre-existing  law.  The  security  deposited  is,  in  law,  and 
so  far  as  the  liability  in  question  is  concerned,  the  precise 
equivalent  of  a  personal  surety,  or  of  the  penalty  of  a  bond, 
to  secure  performance  of  the  award.  (Code  Civ.  Pro.  §§  2384, 
2385  ;  2  R.  S.  544,  545,  §§  23-25;  AlUn  v.  Watson,  16  Johns. 
205;  Gray  v.  Cro^y,  18  Johns.  219;  Suth.  on  Stat.  Const. 
§  202 ;  Sedg.  on  Const,  of  Stat.  &  Const.  Law,  29,  30 ;  2 
Coke's  Inst.  200;  Bishop  on  Written  Laws,  §  164.)  The 
revocation  of  a  submission,  by  making  performance  of  an 
award  impossible,  creates  a  cause  of  action  against  the  party 
revoking,  for  breach  of  contract,  and  forfeits  all  penalties  con- 
ditioned to  secure  performance  of  the  award.  {Hochster  v. 
De  La  Tour,  2  El.  &  Bl.  678 ;  Roper  v.  Johnson,  L.  R. 
[8  C.  P.]  167 ;  Johnstone  v.  Milling,  L.  R.  [16  Q.  B.  D.]  460 ; 
Synge  v.  Synge,  L.  R.  [1  Q.  B.  D.  1894]  466;  Frost  v. 
Knight,  L.  R.  [7  Exch.]  Ill;  Warhurton  v.  Storr,  4 
B.  &  C.  103 ;  Brown  v.  Leavitt,  26  Me.  257 ;  Frost  v.  Clarh^ 
son,  7  Cow.  24 ;  Crist  v.  Armour,  34  Barb.  378 ;  Burtis  v. 
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Thompson,  42  N.  Y.  246.)  This  breacli  of  contract  by  Dim- 
ick,  the  principal,  necessarily,  at  the  same  time,  bound  and 
made  liable  his  surety  and  all  securities  deposited  to  secure 
performance.  (Jones  on  Pledges,  §  603 ;  Colebrooke  on  Col. 
Sec.  [2d  ed.]  202,  §  111 ;  People  ex  reL  v.  Nash,  111  N.  Y. 
314;  1  Brandt  on  Suretyship  [2d  ed.],  34,  35;  Ferris  v. 
Spooner,  102  N.  Y.  10.) 

Vann,  J.  Each  party  to  the  submission  agreement,  which 
was  quadripartite  in  character,  was  bound  only  to  the  extent 
of  the  promises,  express  or  implied,  made  by  them  respectively. 
{Berry  Harvester  Co.  v.  Walter  A.  Wood  Co.,  152  N.  Y.  540.) 

AVhile  the  contract  required  a  deposit  to  be  made  in  behalf 
of  Dimick  for  the  benefit  of  the  plaintiflFs,  it  did  not  expressly 
provide  by  whom  it  was  to  be  made.  The  object  of  the 
deposit  was  to  secure  performance  of  any  award  against 
Dimick  in  favor  of  the  plaintiffs,  or  eitlier  of  them.  It  was 
not  to  secure  performance  by  him  of  the  arbitration  agree- 
ment, generally,  but  simply  of  that  part  relating  to  payment 
of  the  award.  Every  other  covenant,  by  whomsoever  made, 
stood  without  security.  The  deposit  bore  no  relation  to  any 
part  of  the  agreement  other  than  that  pertaining  to  satisfac- 
tion of  the  award  by  Dimick,  except  the  provision  that  unless 
tlie  pending  actions  were  discontinued  the  security  might  be 
withdrawn.  In  making  the  deposit,  therefore,  the  Continental 
Company  pledged  its  property  for  the  purpose  of  securing 
payment  by  Dimick  of  any  award  made  against  him  in  favor 
of  the  Union  and  State  Companies,  which  thereupon  became 
the  pledgees,  the  Continental  Company  the  pledgor,  and  the 
trust  company  the  holder  of  the  pledge  in  trust  for  the  pur- 
pose aforesaid.  As  the  object  of  the  pledge  was  to  secure  per- 
formance of  a  certain  act  by  Dimick,  while  the  subject  of  the 
pledge  belonged  to  the  Continental  Company,  the  latter 
became  entitled  to  the  rights  of  a  surety  with  reference  to  the 
thing  pledged,  although  it  was  not  subject  to  the  affirmative 
obligations  of  a  surety,  for  it  made  no  promise  to  perform  for 
another,  but  simply  deposited  its  property  to  secure  fulfillment 
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of  a  specified  act  by  another  upon  a  contingency  named  for 
the  benefit  of  third  parties.  It  was  not  a  surety  in  the  sense 
of  one  who  liad  engaged  to  answer  for  the  debt,  default  or 
miscarriage  of  another,  and  it  was  not  sued  as  a  surety.  No 
affirmative  relief  was  asked  and  no  personal  claim  made  against 
it.  This  action,  therefore,  is,  in  effect,  a  proceeding  in  rem 
to  foreclose  the  pledge  by  securing  a  sale  of  the  thing  pledged 
for  the  benefit  of  the  plaintiffs. 

It  is  claimed  by  the  defendants  that  the  submission  agree- 
ment furnishes  no  basis  for  such  an  action,  because  the  con- 
dition of  the  pledge  has  not  been  broken.  As  the  condition 
of  the  pledge  was  the  payment  of  the  award,  they  insist  that 
an  actual  award  was  a  condition  precedent  to  the  right  to  fore- 
close, and  as  there  has  been  no  award  and  none  can  now  be 
made,  the  agreement  to  pledge  is  functus  officio^  and  the 
trust  company  is  under  an  implied  obligation  to  return  the 
thing  pledged  to  its  owner. 

On  the  other  hand,  the  plaintiffs  claim  that  this  action  can 
'  be  maintained  under  section  2384  of  the  Code  of  Civil  Pro- 
cedure, "  in  connection  with  well-settled  common-law  princi- 
ples, as  one  based  either  upon  the  terms  of  the  submission  as 
a  whole,"  or  that  part  thereof  which  provided  for  the  deposit. 
The  section  referred  to  is  found  in  that  part  of  the  Code  relat- 
ing to  arbitrations,  and  is  as  follows :  "  Liability  of  party  who 
revokes.  Where  a  party  expressly  revokes  a  submission,  made 
either  as  prescribed  in  this  title  or  otherwise,  any  other  party 
to  the  submission  may  maintain  an  action  against  him,  and  also 
against  his  sureties,  if  any,  upon  the  submission,  or  any  instru- 
ment collateral  thereto,  in  which  action  the  plaintiff  may 
recover  all  the  costs  and  other  expenses,  and  all  the  damages, 
which  he  has  incurred  in  preparing  for  the  arbitration,  and  in 
conducting  the  proceedings  to  the  time  of  the  revocation. 
Either  of  the  arbitrators  may  recover,  in  an  action  against  the 
revoking  party,  his  reasonable  fees  and  expenses."     (§  2384.) 

The  next  section  provides  that  "  a  sum,  penalty,  forfeiture, 
or  damages,  shall  not  be  recovered  for  a  revocation  of  a  sub- 
mission to  arbitration,  made  either  as  prescribed  in  this  title  or 
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otherwise,  except  as  prescribed  in  the  last  section ;  notwith- 
standing any  stipulated  damages,  penalty,  or  forfeiture, 
expressed  in  the  submission,  or  in  any  instrument  collateral 
thereto." 

The  first  section  quoted  authorizes  an  action  against  one  who 
revokes  a  submission,  and  also  against  his  sureties  upon  the 
submission,  as  well  as  against  his  sureties  upon  any  instrument 
collateral  to  the  submission,  to  recover  all  the  costs  and  other 
expenses,  and  all  the  damages  incurred  in  preparing  for  and 
conducting  the  proceedings  to  the  time  of  revocation,  and  the 
second  section  limits  the  recovery  to  such  costs,  expenses  and 
damages,  even  if  the  submission  provides  for  a  more  extended 
recovery.  These  sections  reproduce  in  substance  similar  pi-o- 
visions  contained  in  the  Revised  Statutes.  (2  R.  S.  644,  545, 
§§  23, 25.)  Before  the  passage  of  the  Revised  Statutes  it  had 
been  held  in  AUen  v.  Watson  (16  Johns.  204)  that  a  party 
could- revoke  the  powers  conferred  by  an  arbitration  bond,  but 
the  consequence  was  a  forfeiture  of  the  penalty,  although  the 
other  party  could  recover  no  more  than  the  actual  damages 
sustained.  The  revisers,  in  their  notes,  refer  to  this  case,  and 
state  that  it  was  deemed  useful  to  finally  settle  ''  the  much  agi- 
tated question  respecting  stipulated  damages  which  are  fre- 
quently inserted  in  submissions  to  avoid  the  general  rule  of 
law  concerning  penalties."  Otherwise  a  resort  to  equity  would 
have  been  necessary  to  obtain  relief  from  the  forfeiture.  We 
think  this  is  what  the  Code  accomplishes,  and  that  it  does  not 
place  a  limitation  upon  the  right  of  action  at  common  law  to 
recover  damages  for  revocation,  except  by  limiting  the  amount 
of  the  recover3\  It  creates  no  new  or  exclusive  remedy,  but 
confirms  an  old  one,  and  fixes  the  measure  of  damages. 

The  act  of  revocation  by  Dimick  made  the  condition  upon 
which  the  deposit  was  made  impossible  of  performance.  He 
thereupon  became  liable,  not  for  an  award,  but  for  the  expenses 
incurred  in  the  effort  to  secure  an  award,  which  were  rendered 
of  no  effect  by  his  act.  He  voluntarily  disabled  himself  from 
performing  his  covenant  to  pay  the  award,  and  that,  accord- 
ing to  the  authorities,  was  in  itself  a  breach  of  the  covenant 
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The  earliest  authority  upon  the  subject  is  tlie  celebrated 
Vyniov^s  Case  (4  Coke,  302),  where  the  condition  of  an  arbi- 
tration bond  was  "  to  stand  to,  abide  by  and  perform  an 
award."  The  only  breach  by  the  defendant  was  a  revocation 
of  the  authority  of  the  arbitrators.  It  was  resolved  that  the 
defendant  by  his  own  act  "  made  the  condition  of  the  bond 
impossible  to  be  performed  and  by  consequence  his  bond  is 
become  single  and  without  the  benefit  or  help  of  any  condi- 
tion, because  he  has  disabled  himself  to  perform  the  condi- 
tion." This  has  been  followed  for  many  years  and  has  been 
made  the  basis  of  a  multitude  of  judgments  both  in  England 
and  in  this  country.  Thus,  in  Warburton  v.  Storr  (4  Bam. 
&  C.  103,  106)  tlie  defendant  agreed,  under  a  penalty,  to  per- 
form an  award,  and  by  revocation  of  the  submission  prevented 
himself  from  doing  so,  but  he  was  held  to  have  broken  his 
agreement  and  thereby  to  have  subjected  himself  to  an  action 
for  the  penalty.  VynioT^SQi^Q  is  the  only  one  cited,  and  the 
court,  relying  upon  it,  said,  "  that  if  a  party  covenants  to  do 
a  certain  thing,  and  afterwards,  by  his  own  act,  disables  him- 
self f/om  performing  it,  that  is,  in  itself,  a 'breach  of  the 
covenant."  So  in  Brown  v.  Tanner  (1  M'Cl.  &  Younge's 
Keports,  464)  it  was  held  that  the  defendant's  revocation  of 
his  submission,  whereby  the  performance  of  his  agreement  to 
stand  to,  obey,  abide  and  fulfill  the  award  became  impossible, 
was  a  breach  of  that  agreement. 

In  Toum  of  Craftsbury  v.  Ilill  (28  Vt.  763)  the  condition 
of  an  arbitration  bond  was  that  if  the  principal  should  "  well 
and  truly  observe,  perform  and  keep  the  award  and  determi- 
nation which  the  said  arbitrators  shall  make  and  publish," 
the  obligation  was  to  be  void.  The  only  breach  of  the  condi- 
tion alleged  was  a  revocation  of  the, submission,  and  it  was 
held  on  demurrer  that  it  was  a  breach  of  the  submission 
because  the  principal  had  deprived  the  arbitrators  of  the 
power  to  make  an  award  as  well  as  himself  of  the  power  to 
observe,  perform  and  keep  it,  and  that  this  in  legal  effect 
was  a  forfeiture  of  the  bond  and  a  breach  of  the  condition, 
rendering  both  principal  and  surety  liable. 
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Where  a  defendant,  by  preventing  one  of  three  referees 
from  acting  with  the  others,  defeated  any  valid  award,  it  was 
held  to  be  a  sufficient  breach  of  an  agreement  for  having  and 
perfecting  a  reference.     {Quirnby  v.  Melvin,  28  N.  H.  250.) 

In  Brown  v.  Leavitt  (26  Me.  251,  256)  the  court  said :  "  It 
is  a  general  nile  that  any  party  or  any  one  of  a  party  may 
revoke  his  submission  before  award  made,  giving  notice  thereof 
to  the  arbitrators,  but  then  he  forfeits  his  obligation  he  has 
given  to  abide  the  award.  (1  Danes  Abr.  277,  c.  13,  art.  14, 
§  15  ;  Milne  v.  Gratrix^  7  East,  608 ;  King  v.  Joseph^  5 
Taunt.  452.)  *  *  *  It  is  a  well-established  rule  of  law 
that  if  a  party  covenants  to  do  a  certain  thing,  and  afterwards 
by  his  own  act  disables  himself  from  doing  so,  or  declines 
doing  it  when  he  was  able,  it  is  a  breach  of  the  covenant." 
(Citing  Vynior^s  case  and  Warburton  v.  Sto7*7\) 

The  principle  is  not  confined  to  agreements  of  submission, 
but  is  applied  to  contracts  generally,  and  the  rule  is  univer- 
sally recognized  that  where  a  party,  before  the  time  of  per- 
formance arrives,  puts  it  out  of  his  power  to  keep  his  con- 
tract, there  is  an  immediate  right  of  action  for  a  breach  of 
that  contract  by  anticipation.  [HocJiater  v.  De  la  Tour^  2 
E.  &  B.  678;  Frost  v.  Knight,  L.  R.  [7  Exch.]  Ill,  114; 
•  Sf/nge  v.  Sf/nge,  L.  R.  [1  Q.  B.  Div.  1894J  466 ;  Johnstone  v. 
killing,  L.  R.  [16  Q.  B.  Div.]  460;  Crist  v.  Armour,  34 
Barb.  378 ;  Burtis  v.  Thompson,  42  N.  Y.  246 ;  Ilovmrd  v. 
Daly,  61  N.  Y.  362,  375 ;  Ferris  v.  Spooner,  102  K  Y.  10 ; 
Xichols  V.  Scranton  Steel  Co.,  137  N.  Y.  471,  485.) 

In  Frets  v.  Filets  (1  Cow.  335,  341)  a  bond  in  fact  given 
for  the  performance  of  an  award  contained  no  condition. 
One  of  the  parties  revoked,  and  it  was  declared  that  "  by  the 
revocation,  the  penalty  of  the  bond  is  forfeited,  and  an  action 
lies  upon  it  to  recover  the  damages  actually  sustained." 

In  Russell  on  Arbitrators  (p.  100)  it  is  laid  down  that 
*' every  submission  contains  some  words  expressing  or  imply- 
ing the  agreement  of  the  parties  to  abide  by  and  perform  the 
award  of  the  arbitrator.  Preventing  the  award  being  made 
is  a  breach  of  this  agreement  as  much  as  not  performing  it 
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when  made,  aud  when  the  submission  is  by  bond  is  a  for- 
feiture of  the  penalty." 

In  the  case  before  us  the  pledge  was  made  to  secure  per- 
formance by  Dimick,  and  as  he  failed  to  perform  by  depriv- 
ing himself  of  the  power  to  perform,  he  broke  the  condition 
upon  which  the  pledge  was  made.  As  was  said  in  Ferris 
V.  Spooner  {8upra\  where  property  was  pledged  for  perform- 
ance by  a  party,  "  when  he  repudiated  the  further  perform- 
ance of  the  contract,  the  plaintiff  was  *  *  *  set  at  liberty 
to  enforce  his  securities." 

If  he  had  furnished  sureties  for  the  performance  of  an  award 
they  would  have  been  liable,  because  revocation  prevented  an 
award  and  constituted  a  breach  of  the  promise  to  perform. 
This  would  be  true  even  if  the  promise  of  the  sureties  was 
limited  to  payment  of  the  award  and  did  not  apply  to  any 
other  part  of  the  agreement  of  submission,  because  by  volun- 
tarily preventing  an  award  he  virtually  broke  the  agreement 
to  perform  the  award.  He  was  "  bound  to  stand  to  the  award," 
and  when  he  made  an  award  impossible  and  disabled  himself 
from  performing  the  condition  of  the  pledge,  he  thereby 
broke  the  condition  itself^  We  have  a  pledge  as  security  in 
place  of  personal  sureties.  The  pledge  is  to  secure  perform- 
ance of  an  award  when  made.  If  there  had  been  no  revocation 
and  an  award  had  been  made  to  the  plaintiffs  of  $50,000,  they 
could  have  proceeded  against  the  subject  of  the  pledge  by  an 
action  to  foreclose  their  lien  thereon,  to  procure  a  sale  thereof 
and  payment  of  their  claim  out  of  the  proceeds.  AVe  have 
not  that  exact  case  before  us,  which  would  be  an  actual  breach 
of  the  condition  on  which  the  pledge  was  made,  but  we  have 
its  equivalent  in  an  implied  breach  of  that  condition,  because 
Dimick  intentionally  rendered  an  award  impossible.  If  the 
five  hundred  shares  of  stock  could  have  been  sold  by  proceed- 
ings in  rem  founded  on  an  actual  award,  the  same  proceedings 
may  be  maintained,  founded  upon  that  which  the  authorities 
regard  as  having  the  same  effect  as  a  breach  of  the  condition 
to  pay  the  award.  The  pledge  was  to  be  forfeited  upon  the 
making  of  an  award  and  non-payment  thereof,  and  the  pledge 
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was  forfeited  by  the  act  of  Dimick  in  making  an  award 
impossible.  Here  the  statute  comes  in  and  limits  the  amount 
of  the  damages  to  those  caused  by  the  fruitless  effort  to  pre- 
pare and  try  the  case  and  submit  it  to  the  arbitrators  so  that 
they  could  pass  upon  it.  We  base  our  decision  upon  the 
agreement  and  the  pledge  made  to  secure  performance  of  a 
part  thereof,  and  the  legal  consequences  resulting  upon  com- 
mon-law principles  from  the  disabling  act  of  Dimick  in  pre- 
venting an  award,  giving  effect  to  the  statute  as  both  sanctioning 
the  action  and  limiting  the  amount  of  the  recovery. 

It  is,  however,  insisted  that  none  of  the  damages  claimed 
are  recoverable  in  any  event,  because  the  agreement  of  sub- 
mission prevents  it.  The  items  of  damages  were  fixed  as  to 
amount  by  the  stipulation  of  the  parties,  with  no  admission, 
however,  of  any  liability,  and  the  defendants  duly  objected  to 
the  allowance  of  anything  for  fees  of  arbitrators,  counsel  or 
witnesses.  This  position  is  founded  upon  the  provision  of 
the  agreement  of  submission  that  the  fees  of  arbitrators  and 
witnesses  should  be  paid  equally  by  the  parties,  and  that  no 
part  of  the  cost^  of  the  arbitration  or  the  expenses  of  witnesses 
should  be  recovered  by  the  prevailing  party  or  entered  in  the 
judgment.  This  simply  settled  what  should  follow  an  award 
when  made,  and  what  should  be  included  in  the  judgment  to 
be  entered  upon  the  award.  It  does  not  deal  with  the  con- 
seciuences  of  revocation  nor  prevent  the  recovery  of  expenses 
incurred  in  preparing  for  the  arbitration,  as  allowed  by  statute, 
where  an  award  is  prevented  by  revocation.  That  wrongful 
act  was  not  under  contemplation  by  the  parties  when  they 
provided  that  costs  and  expenses  should  not  become  part  of 
the  judgment,  for  they  had  all  promised  not  to  revoke  in 
another  part  of  the  agreement.  They  were  dealing  simply 
with  the  award  and  the  judgment  to  be  rendered  thereon, 
and,  as  was  said  by  one  of  the  learned  justices  below, 
"the  stipulation  relied  upon  was  predicated  Upon  a  con- 
tinuance and  completed  execution  of  the  agreement.  It  was, 
in  effect,  inconsistent  with  revocation,  and  was,  therefore, 
destroyed  by  revocation."    In  covenanting  against  the  recovery 
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of  expenses  they  proceeded  upon  the  theory  that  the  arbitra- 
tion agreement  was  to  be  performed  and  not  revoked,  and  the 
argument  already  made  as  to  breach  of  the  condition  through 
a  deliberate  act  rendering  performance  impossible  applies  with 
equal  force  to  the  position  taken  by  the  appellants  with  refer- 
ence to  the  allowance  of  these  items  of  damage.     The  con- 
tingency of  a  revocation  was  not  provided  for  by  the  agree- 
ment to  submit,  but  the  statute  and  the  common  law  take  care 
of  it.     The  cause  of  action  arises  through  tlie  submission,  tlie 
deposit,  the  act  of  revocation  and  the  statute.     By  revoking 
Dimick  prevented  an  award  and  thereby  broke  his  promise  to 
pay  the  award.     At  common  law  he  would  have  been  liable 
for  all  damages   resulting   from  the  breach,  including  the 
amount  for  which  an  award  should  have  been  made,  but  the 
statute  intervening  prevents  that  result  and  allows  a  recovery 
for  the  expenses  of  the  arbitration,  which  it  substitutes  in  the 
place  of  all  other  damages.     By  preventing  an  award  Dimick 
became  liable  for  the  expenses  incurred  in  trying  the  case 
before  the  arbitrators,  because  the  pledge  made  to  secure  the 
award  was  forfeited  by  the  act  that  made  an  award  impossible. 
By  violating  his  agreement  he  not  only  made  himself  liable 
but  also  the  property  pledged  for  him.     Instead  of  allowing 
an  absolute  forfeiture,  however,  the  statute,  which  was  a  part 
of  the  contract  and  is  referred  to  therein,  measures  the  dam- 
ages as  already  mentioned.     If  an  award  had  been  made  the 
expenses  could  not  have  been  recovered,  but  the  plaintiffs 
would  have  had  the  value  thereof  in  an  award  settling  all  con- 
troversies between  the  parties.     The  agreement  would  then 
have  been  enforced  as  made  and  any  award  in  favor  of  the 
plaintiffs  would  have  been  paid  out  of  the  proceeds  of  the 
pledge  not  exceeding  the  limit  named.     They  incurred  legiti- 
mate expenses  in  the  effort  to  secure  ^n  award,  but  that  effort 
was  defeated  by  the  act  of  a  party,  which,  as  the  courts  hold, 
was  equivalent  to  a  violation  of  the  condition  upon  which  the 
pledge  was  made.     Tlie  pledge  secured  the  award  and  Dimick 
prevented  an  award,  and  thereby  forfeited  the   pledge  and 
made  it,  under  the  statute,  liable  for  tlic  expenses  incurred  in 
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trying  to  get  an  award  the  same  as  it  would  have  been  liable 
for  an  award  if  made.  Non-payment  of  an  award  would 
have  violated  the  condition  of  the  pledge  no  more  than  a 
revocation  of  the  submission  violated  it,  and  the  pledge  is 
liable  for  all  the  direct  and  natural  consequences  of  such  vio- 
lation except  as  limited  by  the  statute. 

Without  further  discussion  we  think  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

O'Brien,  J.  (dissenting).  The  judgment  in  this  case  appro- 
priates over  $50,000  of  the  defendant's  property  to  satisfy  a 
claim  for  damages  by  the  plaintiflf  for  the  breach  of  an  agree- 
ment by  one  Dimick  to  arbitrate  certain  claims  and  to  pay 
the  award.  It  is  admitted  that  the  breach  was  the  act  of 
Dimick,  and  of  him  alone,  in  revoking  the  submission  after 
the  arbitration  had  been  pending  over  two  years.  The  plain- 
tiflF's  claim  is  for  the  damages  sustained  by  the  payment  of  its 
expenses  of  the  arbitration  while  pending,  and  nothing  else. 
It  is  not  claimed,  or  even  suggested,  that  the  defendant  had 
any  power  or  right  to  prevent  Dimick  from  revoking  the 
agreement,  or  that  it  had  any  control  over  his  action  in  that 
regard.  The  decision  contains  another  curious  but.  perfectly 
correct  admission,  and  that  is,  that  the  defendant  committed 
no  breach  of  the  agreement  itself,  and  was  not  the  surety  of 
the  one  who  did. 

With  these  facts  conceded  at  the  outset,  the  mind  is  at  once 
directed  to  the  inquiry  whether  the  judgment  has  any  support 
in  law,  reason  or  authority,  since,  if  it  has  not,  the  decree 
which  transfers  such  a  large  portion  of  the  defendant's  prop- 
erty to  the  plaintiff  is  but  an  arbitrary  edict  and  little  better 
than  downright  confiscation.  The  discussion  of  the  case  up 
to  this  time  has  produced  at  least  live  judicial  opinions  by  as 
many  different  judges,  including  the  opinion  of  this  court  now 
before  us.  After  reading  them  all,  it  is  not  too  much  to  say 
that  no  two  of  them  are  at  entire  agreement  upon  any  clear 
or  definite  theory  of  liability.  This  discord  in  opinion  and 
theory  is,  perhaps,  not  at  all  surprising.     While  the  case  would 
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be  a  very  simple  ojie,  involving  no  difficulties  whatever,  if  we 
would  only  aim  to  give  effect  to  the  plain  and  clear  language 
of  the  agreement  which  the  parties  made,  it  becomes  very 
difficult  wlien  we  attempt  to  make  a  new  one,  based  not  upon 
the  language  which  tlie  parties  employed,  but  upon  reasoning 
processes  so  subtle  and  artificial  that  it  is  difficult  for  an  ordi- 
nary mind  to  grasp  them,  and  quite  impossible  for  any  two 
persons  to  state  them  in  the  same  way.  Courts  are  often 
astute  to  defeat  fraud  and  prevent  injustice,  and  sometimes 
go  to  the  extreme  limits  of  construction  in  order  to  compel  a 
party  to  pay  a  claim  wliich  is  just,  and  which,  in  the  forum  of 
conscience,  lie  ought  to  pay.  With  all  that,  there  need  be  no 
complaint,  but  it  would  require  a  very  acute  mind  to  discover 
in  the  plaintiff's  claim  any  such  element  of  equity  as  would 
warrant  any  court  in  putting  a  strain  upon  law,  or  upon  the 
language  in  whicli  the  parties  have  carefully  expressed  their 
mutual  rights  and  obligations. 

It  appears  upon  the  face  of  the  agreement  that  when  it  was 
executed  various  suits  at  law,  in  behalf  of  the  plaintiff,  were 
pending  in  the  courts,  and  by  the  terms  of  the  submis- 
sion these  suits  were  to  be  discontinued  and  the  claims  involved 
therein  submitted  to  the  arbitrators.  When  the  arbitration 
was  revoked  by  the  sole  act  of  Dimick,  the  right  to  prosecute 
these  actions  was  revived,  and  it  was  admitted  at  the  argu- 
ment that  they  had  been  prosecuted  and  the  claims  recovered, 
as  we  may  assume,  with  the  costs  of  prosecution.  So  that 
while  the  plaintiff  lost  the  right  to  have  an  award  of  arbitra- 
tors, it  gained  the  right  to  have  the  judgment  of  the  courts 
upon  the  claims.  In  legal  theory  it  could  have  lost  nothing 
but  the  expenses  of  the  arbitration,  and  in  fact  it  may  have 
gained  more  than  that  in  the  recovery.  But  nothing  can  more 
clearly  reveal  the  want  of  any  strong  equity  in  the  plaintifPs 
claim  than  the  agreement  itself.  There  the  plaintiff  expressly 
8tij)ulates  that  it  will  pay  all  of  its  own  expenses  and  that  the 
defendant  shall  not,  under  any  circumstances,  be  liable  for 
them,  since  thev  could  not  be  made  anv  part  of  the  award  or 
included  in  it.     The  only  purpose  of  tliis  action  is  to  collect 
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from  the  defendant's  property  the  very  expenses  which,  by 
the  agreement,  the  plaintiff  was  to  bear  itself,  and  which  it  is 
conceded  the  defendant  never  agreed  to  pay.  The  parties 
virtually  stipulated  with  each  other  that  in  the  event  of  revo- 
cation by  one  none  of  the  others  not  participating  in  that  act 
should  claim  damages  as  against  each  other,  but  sliould  pay 
tlieir  own  costs.  They  bound  each  other,  so  far  as  words 
could  do  it,  not  to  revoke,  and  in  any  event  to  pay  their  own 
costs.  The  railroad  stock,  which  is  the  subject  of  this  action, 
was  pledged  for  one  purpose  and  one  only,  and  that  was  to  pay 
an  award  when  made,  and  the  expenses  which  the  plaintiff 
nt)w  seeks  to  have  declared  a  lien  upon  it  could  never  by  any 
possibility  become  a  part  of  that  award.  It  is  conceded  that 
had  the  plaintiff  recovered  an  award  of  $10,000,  it  could  not 
collect  a  dollar  of  the  expenses  of  the  arbitration  from  this 
property,  although  as  large  then  as  now,  for  the  plain  reason 
that  it  was  not  pledged  for  any  such  purpose.  The  plaintiff 
has  no  more  right  to  appropriate  this  property  for  its  expenses 
now  than  it  would  then,  unless  we  are  to  hold  that  the  agree- 
ment under  which  the  pledge  was  made  means  one  thing  in 
case  an  award  was  made  and  another  thing  in  case  it  was  not 
made,  or  one  thing  before  revocation  and  something  else  after. 
We  nmst  hold  that,  although  the  purpose  of  the  pledge  was 
clearly  expressed  in  writing,  yet  that  purpose  was  subject  to 
be  enlarged  and  changed  without  the  consent  of  the  owner, 
by  future  events  and  contingencies  not  within  the  contempla- 
tion'of  the  parties  when  the  writing  was  made  and  in  which 
the  owner  was  in  no  manner  concerned.  Tlie  plaintiff  is  seek- 
ing to  do  now,  that  there  is  no  award,  what  it  could  not  do  if 
one  had  been  made,  thus  profiting  by  the  act  of  Dimick,  since 
by  that  act  it  must  have  acquired  some  right  against  the 
defendant's  property  that  it  did  not  possess  before  ;  or,  to  state 
it  in  another  way,  the  plaintiff's  claim  is  and  must  be  that  by 
the  act  of  Dimick  it  gained  the  right  to  demand  costs  against 
this  property,  and  the  defendant  lost  the  right  to  object  to 
that  demand.  AVhen  the  judgment  in  this  case  is  carefully 
analyzed  it  virtually  declares  that  during  the  two  years  that 

82 


650        Union  Insurance  Co.  v.  Central  Trust  Co.     [Jan., 


Dissenting  opinion,  per  O'Brien,  J.  [Vol.  157. 


the  arbitration  was  pending  the  defendant's  property  was 
pledged  to  pay  an  award,  since  that  is  the  only  purpose 
expressed  in  the  writing,  but  at  tlie  end  of  tliat  ]>eriod,  by 
Dimick's  act  of  revocation,  it  became  pledged  for  something 
else,  tliat  is  to  say,  for  the  plaintiff's  costs  and  expenses, 
althougli  the  plaintiff  agreed  to  bear  them  itself,  and  the 
defendant  who  owned  tlie  pledge  never  gave  its  consent  in 
any  form  tliat  it  should  be  devoted  to  any  such  purpose. 
When  the  terms  of  the  instrument  under  which  the  defend- 
ant's property  was  deposited  are  placed  in  contrast  with  the 
provisions  of  the  judgment,  it  will  be  difficult  to  resist  the 
conclusion  tliat  the  court  must  have  made  for  the  parties  a 
new  and  different  contract. 

(1)  By  the  terms  of  the  instrument  there  was  no  obligation 
upon  the  defendant  to  deposit  its  property  in  pledge  for  any 
purpose,  but  it  volunteered  to  make  the  deposit  for  a  particu- 
lar purpose  only  and  that  was  to  pay  any  award  made  against 
Dimick.  There  was  no  award  made,  and  it  is  said  that  at  the 
end  of  two  years  Dimick  rendered  it  impossible  by  revoking 
the  arbitration.  The  decision,  therefore,  is  that  the  defend- 
ant's property  pledged  to  pay  an  award  which  was  never  made 
is  forfeited  to  the  plaintiff  for  another  purpose,  namely,  to 
pay  the  costs  of  the  arbitration.  But  it  is  said  that  the  plain- 
tiff lost  the  right  to  procure  an  award  and  should  be  compen- 
sated for  that  loss.  The  answer  to  that  is,  that  the  loss  of  a 
prospective  award  is  not,  since  the  statute,  a  legitimate  element 
in  the  estimation  of  damages  for  the  breach  of  an  agreement 
to  arbitrate. 

(2)  Not  only  were  these  costs  by  the  terms  of  the  agree- 
ment to  be  excluded  from  the  award,  but  the  plaintiff  stipu- 
lated to  bear  and  pay  them  itself.  The  courts  have  discharged 
the  plaintiff  from  the  obligation  of  the  agreement  to  pay  its 
own  costs  by  ordering  them  to  be  paid  out  of  the  defendant's 
property. 

(3)  The  most  favorable  award  that  the  plaintiff  could  pos- 
sibly obtain  against  Dimick  was  secured  by  the  pledge  of  the 
five  hundred  shares  of  stock  and  nothing  more.     The  claims 
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that  it  had  against  Dimick,  when  reduced  to  tlie  form  of  an 
award,  were  to  be  paid  out  of  that  as  far  as  it  would  go,  but 
under  the  judgment  the  plaintiff,  witliout  any  award  what- 
ever, gets  the  stock  or  its  proceeds,  not  to  pay  the  claims,  but 
to  pay  the  costs  of  an  arbitration,  frustrated  by  the  act  of 
Dimick,  and  it  has  the  judgments  upon  the  claims  and  costs 
besides,  or  the  money  collected  under  them. 

No  review  of  this  case  would  be  fair  or  just  that  does  not 
take  careful  note  of  the  grounds  upon  which  these  conclusions 
rest  and  the  reasoning  process  from  which  they  have  been 
deduced.  It  has  been  often  said,  upon  high  authority,  that 
law  was  the  perfection  of  human  reason,  and  that  whatever  is 
contrary  to  reason  is  generally  contrary  to  law.  If,  therefore, 
it  can  be  shown  by  any  fair  reasoning  process  that  the  defend- 
ant's property  has  been  forfeited  to  the  plaintiff  .by  the  act  or 
default  of  Dimick,  then  any  hasty  views  or  impressions  con- 
cerning the  propositions  above  stated  must  at  once  disappear. 
It  is  claimed  that  these  conclusions  all  rest  upon  sound  reason 
and  well-established  legal  principles. 

1.  In  the  first  place,  it  is  said  that  the  judgment  rests  well 
upon  a  statute,  that  is,  upon  section  2384  of  the  Code.  The 
section  provides  that  where  a  party  revokes  an  arbitration  any 
other  party  to  the  submission  may  maintain  an  action  against 
him  and  liis  sureties  upon  the  agreement,  or  any  instrument 
collateral  thereto,  to  recover  the  costs  and  damages  incurred 
in  preparing  for  the  arbitration.  Inasmuch  as  the  defendant 
owning  the  stock  in  question,  did  not  revoke  the  arbitration, 
and  was  not  surety  for  Dimick  who  did,  and  since  there  is  not 
any  instrument  collateral  to  the  agreement  of  submission,  it  is 
very  difficult  to  perceive  how  this  statute  can  have  any  applica- 
tion to  the  case.  Dimick  was  the  only  one  who  revoked,  but 
he  gave  no  sureties  or  collateral  instrument.  The  plaintiff  can 
doubtless  proceed  against  him  for  breach  of  his  agreement, 
and  then  the  statute  measures  the  damages.  It  is  admitted 
on  all  sides  that  Dimick  or  his  estate  is  liable.  But  the  fact 
that  one  who  broke  his  anrreement  is  liable  in  damajifes  for  the 
breach,  does  not  prove  that  anotlier,  who  kept  the  agreement 
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to  the  letter,  is  also  liable,  or  that  his  property  can  be  taken 
to  pay  the  costs  preceding  the  revocation.  It  is  quite  impos- 
sible to  say  from  the  various  opinions  in  the  case  how  much  or 
how  little  of  a  part  this  statute  is  supposed  to  play  in  the  case. 
None  of  the  learned  judges  who  have  discussed  the  questions 
have  been  willing  to  rest  the  ca^e  upon  it.  while  it  is  equally 
apparent  that  none  of  them  have  felt  entirely  safe  without  it 
But  it  is  quite  obvious  that  it  can  give  the  plaintiff  no  aid. 
If  the  stock  was  not  pledged  for  the  damages  arising  from 
Dimick's  revocation,  then  the  statute  cannot  and  does  not 
enlarge  or  change  the  purpose  of  the  pledge.  On  the  other 
hand,  if  it  was  pledged  for  that  purpose  by  the  agreement, 
then  the  plaintiff  needs  no  statute,  but  may  stand  upon  the 
instrument  itself.  The  theory  of  the  action  is  that  the  plain- 
tiff lias  a  lien  upon  the  stock.  Of  course  it  never  got  any  lien 
except  such  as  arises  from  tlie  terms  of  the  agreement.  That 
agreement  might  confer  a  lien  for  an  award,  without  costs,  when 
made,  but  what  the  plaintiff  now  claims  is  a  lien  for  costs  alone 
without  any  award  whatever.  Whatever  lien  the  plaintiff  had 
attached  immediately  on  the  execution  and  delivery  of  the 
agreement,  and  the  purpose  of  the  pledge  was  specific  and 
definite.  The  lien  now  claimed  is  rae  arising  from  the  act  of 
Dimick,  committed  two  years  afterwards,  and  which  clearly  was 
not  within  the  contemplation  of  any  of  the  parties.  When  and 
how  a  lien  to  pay  an  award  without  any  costs  was  transmuted 
into  a  lien  to  pay  costs  alone,  as  damages  for  the  act  of  Dimick, 
is  a  problem  in  the  case  tliat  no  one  has  yet  attempted  to  solve. 
Tliis  is  the  critical  point  in  the  discussion,  and  when  we  reach 
it,  mere  assertion  and  generalization  will  not  answer.  We 
must  stop  to  inquire  just  how  the  plaintiff  has  acquired  a  lien 
on  this  property  for  the  damages  arising  from  Dimick's  act  in 
defeating  an  arbitration  tliat  might  or  might  not  result  in  an 
award  against  him.  No  man  can  get  a  lien  upon  or  an  interest 
in  liis  neighbor's  property  except  through  some  contract.  Did 
the  defendant  ever  agree  to  charge  this  property  with  the  costs 
incurred  by  the  plaintiff  in  the  arbitration  ?  If  so,  how  and 
in   what  language?     AXHien  the  defendant  bound  the  plaintiff 
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to  bear  these  very  costs  and  excluded  tliein  entirely  as  an  ele- 
ment in  the  controversy,  did  it  intend  or  contemplate  anj-  such 
thing  as  making  them  a  charge  on  its  own  property  ?  When 
the  plaintiff  covenanted  to  bear  these  costs  itself,  did  it  then 
intend  or  contemplate  any  such  thing  as  their  collection  out 
of  the  defendant's  property  ?  These  questions  admit  of  but  one 
answer,  and  that  must  prove  that  the  judgment  in  this  case 
has  sought  to  impress  a  lien  upon  the  property  that  the  parties 
never  created  or  intended' to  create.  Obviously  the  plaintiff 
got  no  lien  from  any  agreement  of  the  defendant,  express  or 
implied.  It  got  no  lien  through  Dimick,  since  he  never  owned 
it  or  had  it  in  his  possession,  or  under  his  control,  or  even 
made  the  deposit.  There  is  no  legal  privity  or  connection  of 
any  kind  between  Dimick's  act  of  revocation  and  the  defend- 
ant, or  the  property  in  question,  and  so^  it  seems  to  me  that 
the  plaintiff  has  no  lien  at  all. 

The  only  object  of  a  bond  in  a  submission  to  arbitration  is 
to  secure  some  one  against  damages  arising  from  the  exercise 
of  the  right  of  revocation,  and  there  can  now  be  no  damages 
but  the  costs  and  expenses  incurred.  In  all  such  cases  there 
is,  of  course,  a  privity  of  contract  between  the  sureties  and 
the  injured  party.  But  here  we  have  a  wholly  different  situ- 
ation, since  the  parties  intended  to  make,  and  supposed  they 
had  made,  an  irrevocable  agreement  of  submission,  in  which 
damages  would  be  impossible,  and  then  they  proceeded  to 
covenant  with  each  other  that  the  costs,  now  the  only  element 
that  can  constitute  damages,  should  be  eliminated  from  the 
submission  entirely,  and  each  party  should  bear  and  pay  its 
own  costs,  and  consequently  that  neither  party  should  claim 
damages  of  the  other  in  case  they  were  mistaken  as  to  the 
irrevocable  character  of  the  contract.  It  is  plain,  therefore, 
that  the  lien  for  costs  and  expenses  as  damages  which  the 
plaintiff  claims  upon  the  property  in  question  does  not  and 
cannot  arise  from  any  contract  between  the  parties.  It  is  a 
purely  artificial  development  by  reasoning  processes  upon 
principles  derived  from  what  are  supposed  to  be  analogous 
cases,  but  which  really  have  no  application  to  the  special  and 
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peculiar  agreement  under  which  the  defendant  pledged  its 
property.  When  it  made  the  pledge  for  a  single  specified 
purpose  the  appropriation  of  it  to  another  and  different  pur- 
pose is  a  plain  violation  of  its  legal  rights. 

2.  In  the  opinion  of  my  learned  associate  now  before  us  it 
is  stated  that  the  plaintiffs  stipulation  to  pay  its  own  costs  did 
not  contemplate  a  revocation  of  the  arbitration,  and  since  that 
unexpected  event  happened  the  stipulation  is  no  longer  in  the 
plaintiffs  way.  That  is  a  very  candid  admission  that  the 
stjock  in  question  is  to  be  devoted  by  the  judgment  to  a  pur- 
pose not  within  the  intention  or  contemplation  of  the  parties 
when  they  made  the  agreement.  It  reveals  the  fundamental 
error  that  has  pervaded  the  case  from  the  beginning.  It  is 
perfectly  true  that  the  contingency  of  revocation  was  not  con- 
templated. The  parties  were  pledged  and  became  bound 
hand  and  foot  against  the  happening  of  any  such  event,  and 
not  until  this  court  held  that  the  binding  was  of  no  avail  did 
any  one  attempt  to  give  to  the  agreement  a  construction  which 
the  parties  never  intended  that  it  should  have.  The  construc- 
tion now  is  that  the  defendant  pledged  its  property  to  secure 
a  claim  by  the  plaintiff  for  damages  arising  from  the  act  of  Dim- 
ick  in  revoking  the  arbitration,  something  that  was  not  within 
their  intention  at  all.  Of  course,  if  that  act  was  not  within 
the  contemplation  of  the  plaintiff  when  it  agreed  to  pay  its 
own  costs,  neither  was  it  within  the  contemplation  of  the 
defendant  when  it  pledged  its  property  to  pay  the  award. 
While  the  intention  of  the  parties  was,  of  course,  the  same, 
yet  the  decision  in  the  case  discharges  the  plaintiff  from  its 
stipulation  as  to  costs,  which  now  mean  damages,  and  at  the 
saule  time  changes  and  enlarges  that  of  the  defendant  in 
regard  to  the  purpose  for  which  it  made  the  pledge  by  impos- 
ing upon  its  property  a  lien  for  a  purpose  never  contemplated. 

3.  But  it  is  said  that  the  defendant's  stock  is  surety  for 
Dimick  and  can  be  proceeded  against  in  rem  upon  breach  by 
him  of  his  agreement.  There  is  nothing  whatever  in  the 
agreement  or  the  transaction  that  creates  an}'  relations  of 
suretyship  for  Dimick.     There  is  no  legal  privity  between 
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them  such  as  must  always  exist  between  principal  and  surety. 
The  defendant  voluntarily  deposited  the  stock  for  a  specific 
purpose,  and  that  was  to  pay  an  award  when  made.  When 
that  event  happened  the  plaintiff  could  appropriate  the  stock 
for  that  purpose  without  any  regard  to  Dimick  and  as  upon  an 
original  promise  and  pledge  by  the  defendant.  But  even  if 
the  property  stood  as  surety  to  pay  the  award  when  made, 
then  surely  the  owner  may  protect  it  by  invoking  all  the  rules 
of  law  applicable  to  the  liability  of  sureties.  The  surety  can- 
not be  held  beyond  tlie  very  terms  of  his  agreement,  since  it 
is  strictissima  juris.  His  undertaking  cannot  be  enlarged  by 
construction  or  implication,  and  when  it  is  sought  to  make 
him  answer  for  the  act  or  default  of  another,  it  is  sufficient 
for  him  to  show  that  he  has  not  expressly  agreed  to  be  answer- 
able for  such  act  or  default.  {Page  v.  Krekey^  137  N.  Y. 
307 ;  Smith  v.  MolUsan,  148  N.  Y.  241.)  The  plaintiff  can 
point  to  no  agreement  by  which  tliis  property  was  to  be 
devoted  to  the  payment  of  damages  arising  from  Dimick's 
act,  but,  on  the  contrary,  it  is  conceded  that  no  such  purpose 
was  in  contemplation  when  the  agreement  was  executed. 

4.  It  is  asserted  that  very  ancient  and  some  modern  authori- 
ties sustain  this  judgment.  The  oldest  case  relied  on  is 
Vyniors  Case  (4  Coke,  802).  That  contains  all  that  any  of 
the  others  contain,  and  is  quite  as  favorable  to  the  plaintiff  as 
any  of  thenl.  All  that  case  or  any  of  the  others  hold,  that 
has  any  application  to  this  case,  is  that  an  agreement  to  per- 
form an  award  is  broken  by  a  revocation  of  the  arbitration. 
No  one,  I  think,  will  question  that.  The  cases  are  good 
authority  against  Dimick,  the  only  one  who  committed  the 
breach.  They  were  all  actions  against  the  party  who  violated 
his  covenant,  and  not,  as  in  this  case,  against  an  innocent 
party  Jthat  has  kept  it.  None  of  them  support  or  give  any 
color  of  support  to  the  proposition  upon  which  this  judgment 
rests  The  right  to  maintain  an  action  against  the  party 
guilty  of  a  breach  of  his  agreement  to  arbitrate,  and  who  has 
rendered  an  award  impossible  by  revocation,  or  against  his 
sureties  in  legal  privity  with  him,  upon  written  instruments, 
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should  not  be  confounded  with  tlie  right  which  the  plaintiflf 
asserts  in  this  ease.  That  is  notliing  less  than  the  right  to 
maintain  an  action  against  one  who  has  never  revoked,  and 
who  ifi  not  a  surety,  or  in  legal  privity  with  another  wlio  did 
revoke,  to  appropriate  property  voluntarily  pledged  only  to 
pay  an  award,  under  an  agreement  which  excludes  the  right 
to  damages  in  the  form  of  costs  and  casts  that  burden  on  the 
party  who  complains.  Moreover,  the  decisions  in  these  cases 
are  supported  by  an  element  of  right  and  justice  conspicu- 
ously absent  in  this  case,  since  it  is  plain  that  in  all  of  them 
the  plaintiff  lost  by  the  revocation  the  right  to  collect  his 
costs  by  including  them  in  the  award,  whereas,  in  tliis  case, 
the  plaintiff  lost  no  such  right,  it  having  been  excluded  by  its 
own  agreement.  It  is  perfectly  plain  that,  in  the  special  and 
peculiar  agreement  now  under  consideration,  the  parties  under- 
took to  protect  the  property  in  question  from  all  consequences 
of  a  revocation  by  Dimick.  It  was  for  that  purpose  and  to 
that  end  that  the  pledge  was  restricted  to  the  payment  of  an 
award  when  made;  that  all  parties  renounced  the  right  to 
revoke ;  that  the  right  to  costs,  and  consequently  to  damages, 
was  expressly  excluded,  and  the  burden  of  paying  its  own 
costs  imposed  upon  the  ^plaintiff .  There  is  but  one  ground,  as 
it  seems  to  me,  upon  which  this  judgment  can  rest,  and  that 
is  that  it  was  legally  impossible  for  the  defendant,  by  any 
stipulation,  or  by  the  use  of  any  form  of  words,  to  confine  the 
pledge  to  the  payment  of  an  award,  or  to  protect  the  property 
from  a  claim  of  damages  arising  out  of  the  conduct  of  Dimick. 
If  that  proposition  is  not  refuted  by  the  bare  statement  of  it, 
then  it  is  quite  evident  that  no  argument,  however  conclusive, 
and  no  reasoning,  however  persuasive,  would  avail. 

I  think  that  the  plaintiff  has  not  shown  that  it  has  any  claim 
or  lien  upon  the  property  which  is  the  subject  of  this  action, 
and  that  the  judgment  should  be  reversed. 

All  concur,  with  Vann,  J.,  for  affirmance,  except  O'Brien. 
J.,  who  reads  for  reversal,  and  Parker,  Ch.  J.,  not  sitting. 

Judgment  affirmed,  with  costs. 
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Charles  E.  Orvis,  Appellant,  v.  "William  H.  Curtiss^,      s159  527 

Respondent. 

1.  Usury — Basis  of  Defbkse.  The  defense  of  usury  must  be  founded" 
upon  a  loan  or  forbearance  of  money. 

2.  Contract  of  Partnership  not  a  Loan.  An  agreement  between 
two  parties  which  imports  the  formation  of  a  partnership,  such  as  a  joint 
venture  in  the  purchase  and  sale  of  stocks,  is  not  converted  from  a  con- 
tract in  the  nature  of  partnership  into  a  loan  of  money  by  the  fact  that 
one  party  guarantees  the  other  against  loss  on  the  capital  advanced  by 
him  and  that  his  profits  shall  amount  to  a  certain  sum;  and  the  defense 
of  usury  is  not  applicable  thereto. 

Orvuf  V.  Ourtisa,  12  Misc.  Rep.  434,  reversed. 

(Argued  December  5,  1898;  decided  January  10,  1899.) 

Appeal,  by  permission,  from  an  order  of  the  General  Term 
of  the  late  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York,  entered  May  10,  1895,  reversing  a  judgment  of  a 
District  Court  of  the  city  of  New  York  in  favor  of  plaintiff^ 
and  granting  a  new  trial. 

Tiie  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  stated  in  the  opinion. 

Herman  Aaron  for  appellant.  The  transaction  between 
the  parties  was  a  partnership  transaction  and  not  a  loan.  (17 
Am.  &  Eng.  Ency.  of  Law,  864 ;  Muster  v.  Trutnjpbour^  5 
Wend.  275 ;  Munro  v.  Whitman^  8  Hun,  553 ;  Richards  v. 
Crrinnell,  63  Iowa,  44 ;  Heid  v.  HoUinshead^  4  B.  &  C.  867 ; 
lindley  on  Part.  1,  6 ;  Story  on  Part.  §  81 ;  Walden  v.  Sher- 
humej  15  Johns.  409;  Ilackett  v.  Stanley^  115  N.  Y.  629.) 
The  fact  that  Curtiss  guaranteed  Orvis  against  loss  and  further 
guaranteed  that  the  profits  accruing  to  Orvis  would  be  $5,000, 
does  not  derogate  from  the  agreement  as  a  partnership. 
{Hackett  v.  Stanley,  115  N.  Y.  629;  Clift  v.  Barrow,  108 
N.  Y.  187.)  It  cannot  be  claimed  that  the  agreement  in 
question  was  a  device  to  cover  up  a  loan  of  money  since  there 
is  no  evidence  to  that  effect.  (Z.  /.  Bank  v.  Boynton,  105< 
N.  Y.  656  ;  Baldwin  v.  Doying,  114  N.  Y.  457 ;  Meaker  v^ 
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Fiero^  145  N.  Y.  165.)  As  there  is  no  evidence  of  the  loan 
of  money  by  Orvis  to  Curtiss,  or  of  forbearance  respecting  the 
same,  there  can  be  no  usury.  {Meaker  v.  Fiero^  145  N.  Y. 
165 ;  Scheidig  v.  Bemia,  34  N.  Y.  S.  R.  993.)  The  trans- 
actions between  the  parties  being  partnership  transactions, 
usury  cannot  be  predicated  upon  them.  (26  Am.  &  Eng. 
Ency.  of  Law,  1016 ;  SUver  v.  Bani^,  6  Bing.  [N.  C]  180  ; 
Burhridye  v.  Cotton^  3  Eng.  L.  &  Eq.  57 ;  Payne  v.  Freer^ 
91  N.  Y.  43.)  The  defense  of  usury  cannot  be  availed  of  as 
it  was  not  pleaded.  (  Volkening  v.  De  Graaf^  81  N.  Y.  272 ; 
Bate  V.  Graham^  11  N.  Y.  237 ;  McGinnisa  v.  Mayor ^  etc.y 
6  Daly,  420.) 

Ahram  L  Elkus  for  respondent.  The  contract  was  designed 
by  the  plaintiff  as  a  cloak  or  scheme  to  obtain  usurious  inter- 
est and  should  not  be  permitted  to  succeed.  The  law  does  not 
favor  or  permit  any  such  device.  (4  R.  S.  [8th  ed.]  ch.  4, 
tit.  3,  §§  1,  2,  5 ;  3  Pars,  on  Cont.  108,  112 ;  K,  L.  Ins.  Co. 
V.  Neho7i,  78  N.  Y.  139 ;  Colton  v.  Dunha^n,  2  Paige,  267; 
Cleveland  v.  Lod^r^  7  Paige,  557  ;  Braynurd  v.  Hoppocky  32 
N.  Y.  571 ;  Browne  v.  Vredenhurgh,  43  N.  Y.  195 ;  27  Am. 
<fe  Eng.  Ency.  of  Law,  924 ;  Tyler  on  Usury,  102 ;  Freeport 
Bank  v.  Hagemeyer^  91  Hun,  194 ;  Goldman  v.  Ufdmann^  16 
App.  Div.  324.)  Where  one  is  only  interested  in  the  profits, 
«is  compensation  for  the  loan  of  money  as  between  the  parties, 
lie  is  not  a  partner.  {Richardson  v.  Hughitt^  76  N.  Y.  55 ; 
Ourry  v.  Fowler,  87  N.  Y.  38 ;  Cassidy  v.  HaU,  97  N.  Y. 
158 ;  Burnett  v.  Snyder^  81  N.  Y.  555 ;  Leggett  v.  Hyde^  58 
N.  Y.  272 ;  M.  Nat.  Bank  v.  Barms,  32  App.  Div.  92 ;  F. 
Nat.  Bank  v.  GaUaudet,  122  N.  Y.  655.)  The  usurious  agree- 
ment being  illegal,  the  note  in  suit,  given  in  pursuance  thereof , 
is  tainted  with  the  same  illegality.  {Clajlin  v.  Boorumy  122 
JJ.  Y.  385;  Treadwell  v.  Archer,  76  N.  Y.  196;  13  Am.  & 
Eng.  Ency.  of  Law,  967, 968 ;  Goldman  v.  UhLinann,  16  App. 
Div.  324.)  The  defense  of  usury  was  pleaded.  (12  Ency.  of 
PI.  &  Pr,  721,  723;  Ross  v.  Hamilton,  3  Barb.  609;  Crans 
v..  Hardman,  4  E.  D.  Smith,  448.) 
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O'Bribn,  J.  This  action  was  originally  brought  in  a  Dis- 
trict Court  of  the  city  of  New  York  to  recover  one  hundred 
dollars,  being  six  months'  interest  upon  a  promissory  note  of 
four  thousand  dollars,  made  by  the  defendant  on  the  third  day 
of  January,  1893,  and  payable  to  the  order  of  the  plaintiff 
three  years  after  date,  with  semi-annual  interest  at  five  per 
cent.  While  the  action  nominally  involves  only  the  interest 
on  this  note  for  six  months,  yet  it  in  effect,  from  the  nature  of 
the  defense,  involves  the  right  of  the  plain  tiflE  to  recover  the 
principal  sum,  as  well  as  the  intei*est.  The  pleadings  in  the 
trial  court  were  oral,  and,  consequently,  quite  informal.  The 
defense  was  in  substance  a  general  denial,  want  of  considera- 
tion and  usury. 

The  origin  of  the  note  was  as  follows :  On  the  third  of 
January,  1887,  the  plaintiff,  who  is  a  member  of  a  firm  of 
stockbrokers,  and  defendant  entered  into  a  written  agreement 
for  the  purpose  of  purchasing  in  the  market  and  carrying  five 
hundred  shares  of  the  capital  stock  of  the  American  Cotton 
Oil  Trust.  By  this  instrument  it  was  agreed :  (1)  That  a  joint 
account  should  be  opened  with  the  firm  of  brokers  of  which 
the  plaintiff  was  a  member,  in  which  the  plaintiff  and  defend- 
ant should  be  equally  interested ;  that  upon  their  joint  order, 
or  the  order  of  the  defendant,  the  account  might  purchase  or 
sell  at  any  time  any  portion  of  five  hundred  shares  of  the 
stock,,  but  at  no  time  in  excess  of  that  amount.  The  defend- 
ant agreed  to  furnish  at  once  to  the  plaintiff's  firm  such  sums 
of  money  as  might  represent  the  difference  between  the  price 
paid  for  the  stock  and  forty-five  per  cent  of  the  par  value. 

(2)  The  plaintiff  guaranteed  that  the  account  should  be  car- 
ried for  the  period  of  six  months  from  date,  and  agreed  to 
furnish  forty-five  hundred  dollars  for  each  one  hundred  shares, 
the  account  to  be  closed  up  and  settled  in  full  on  or  before 
July  3rd,  1887.  The  plaintiff  also  agreed  to  set  aside  with 
his  firm  the  necessary  money  to  pay  for  the  stock  whenever 
called  upon  for  that  purpose,  the  account  to  pay  to  plaintiff's 
firm  interest  at  six  per  cent  from  the  date  of  the  agreement, 
besides  broker's  commissions  on  each  transaction.     (3)  It  was 
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also  stipulated  between  the  parties  that  sach  net  profits  as 
might  acerae  to  the  account  by  reason  of  the  transaction 
should  be  equally  divided,  but  the  defendant  guaranteed  that 
the  share  of  the  profits  of  the  plaintiff  should  not  be  less  than 
five  thousand  dollars,  and  agreed,  further,  that  when  the 
account  was  closed  he  would  pay  over  and  make  good  to  the 
plaintiff  any  deficiency  in  the  account  for  that  purpose,  so  that 
the  plaintiff  should,  within  the  period  of  six  months  from  the 
date  of  the  agreement,  receive  either  from  the  account  or  from 
the  defendant,  as  guarantor,  the  sum  of  not  less  than  five  thou- 
sand dollars. 

It  will  be  seen  that  the  plaintiff  was,  by  the  terms  of  this 
instrument,  secured  from  all  loss,  and  not  only  that,  but  the 
defendant  expressly  guaranteed  that  his  profits  should  not  be 
less  than  five  thousand  dollars.  There  was,  in  fact,  a  large 
loss  in  the  transaction,  amounting  to  about  eleven  thousand 
dollars,  which,  it  is  conceded,  the  defendant  paid.  The  account 
remained  unsettled  until  about  the  time  of  the  execution  of 
the  note  in  controversy,  and  then  there  appeared  to  be  due  to 
the  plaintiff,  under  the  terms  of  the  contract,  $7,800.  The 
parties  agreed  to  settle  and  compromise  this  claim  by  the 
execution  and  delivery  of  the  note  in  question,  and  that  it  was 
given  to  settle  and  adjust  the  plaintiff's  claim,  originating  as 
above  stated,  is  not  disputed. 

Waiving  the  question  whether  the  note  in  controversy  was 
not  executed  and  delivered  in  pursuance  of  an  accord  and 
satisfaction  between  the  parties,  based  upon  a  disputed  claim, 
the  defense  of  usury,  which  constituted  the  ground  upon 
which  the  learned  court  below  reversed  the  judgment,  must 
be  considered.  It  is  proper  to  observe  at  the  outset  that  there 
is  no  proof  in  the  record  of  any  preliminary  negotiations  to 
show  that  tlie  agreement  was  not  intended  for  the  purpose 
indicated  upon  its  face,  but  as  a  mere  device  or  subterfuge  to 
conceal  a  loan  of  money.  A  transaction  of  this  character 
mav  be  assailed  as  a  device  to  cover  a  usurious  loan :  and 
when  facts  and  circumstances  are  established  to  warrant  a 
finding  that  such  was  its  purpose,  it  is  quite  possible  that  the 
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defense  of  usury  could  be  sustained.  But  in  this  case,  not 
only  is  the  testimony  to  support  such  a  theory  absent,  but  it 
appears  that  since  the  trial  court  rendered  judgment  in  favop 
of  the  plaintiff,  the  existence  of  such  facts  was  expressly 
negatived.  The  order  of  the  General  Term  reversing  the 
judgment  does  not  appear  to  have  been  founded  upon  the 
facts,  and  hence  we  must  presume  that  it  was  upon  tlie  law. 
Therefore,  the  only  question  that  is  before  us  for  review  is 
-whether  the  agreement  referred  to,  and  out  of  which  the  claim 
compromised  and  represented  by  the  note  grew,  was,  as  matter 
of  law,  usurious. 

It  is  a  fundamental  doctrine  governing  the  law  of  usury 
that  the  defense  must  be  founded  upon  a  loan  or  forbearance 
of  money.  If  neither  of  these  elements  exists  there  can  be 
no  usury,  however  unconscionable  the  contract  may  be.  The 
law  declares  that  no  one  shall  loan  money,  exacting  for  its  use 
more  than  legal  interest,  or,  having  loaned  money,  he  shall 
not  exact  a  greater  rate  as  a  condition  of  postponing  pay- 
ment. {Mealcer  v.  Fiero^  145  N.  Y.  165.)  There  must  exist, 
in  fact  or  in  law,  a  corrupt  purpose  or  intent  on  the  part  of 
the  person  who  takes  the  security  to  secure  an  illegal  rate  of 
interest  for  the  loan  or  forbearance  of  money.  There  must 
be  a  lender  and  a  borrower,  and  it  must  appear  that  the  real 
purpose  of  the  negotiations  and  transactions  was,  on  the  one  side 
to  loan  money  at  usurious  interest  reserved  in  some  form 
by  the  contract,  and  on  the  other  side  to  borrow  upon  the 
usurious  terms  dictated  by  the  lender.  These  principles 
governing  the  law  of  usury  are  so  well  settled  that  it  is 
unnecessary  to  cite  authorities  in  support  of  them.  I  think 
it  is  impossible  to  find  these  conditions  in  the  transaction  in 
question.  It  is  plain  that  the  defendant's  purpose  was  not  to 
borrow  money,  but  to  deal  in  stocks.  There  is  no  proof  or 
claim  in  the  record  that  he  ever  applied  to  the  plaintiff  for  a 
loan.  He  did  apply  to  him  for  the  purpose  of  entering  into 
a  joint  transaction  to  speculate  in  property.  There  is  nothing 
in  the  case  to  warrant  the  assertion  that  the  plaintiff  intended, 
by  entering  into  the  transaction,  to  loan  money  to  the  defend- 
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ant  in  the  sense  in  which  each  transactions  are  commonly 
understood.  The  plaintiffs  purpose  was  to  buy  stocks  at  the 
defendant's  risk,  securing  to  his  firm  the  brokei'age  commis- 
sions and  the  interest  on  the  investment.  He  took  care  also 
to  make  such  an  agreement  witli  the  defendant  as  would 
exempt  him  from  all  possible  loss,  and  not  only  that,  bat 
should  secure  to  him  a  large  profit.  He  may  have  made  a 
hard  and  unconscionable  bargain  with  the  defendant,  but  it  is 
evident  that  both  parties  dealt  with  each  other  at  arms'  length, 
and  whatever  else  may  be  said  about  the  tmusaction  the  usury 
statute  has  no  application  whatever  to  it.  It  was  a  joint  ven- 
ture or  partnership  between  two  persons  to  deal  in  property 
in  order  to  make  profit.  One  of  them  was  more  cautious  than 
the  other,  and  not  only  protected  himself  by  the  terms  of  the 
contract  against  the  uncertain  fluctuations  of  the  stock  market, 
but  stipulated  that  whether  the  stock  went  up  or  down  he 
should  be  guaranteed  a  profit  in  the  transaction.  The  defend- 
ant relied  entirely  upon  the  fluctuations  of  the  market,  and  he 
not  only  lost  by  these  fluctuations,  but  by  his  confidence  that 
the  stock  would  have  a  large  advance,  which  was  no  doubt 
his  reason  for  so  doing,  guaranteed  to  the  broker  a  profit 
of  at  least  five  thousand  dollars.  If  there  had  been  a 
large  profit  in  the  transaction  instead  of  a  loss,  no  one, 
I  think,  could  then  assert  that  the  parties  were  not  entitled 
to  share  in  these  profits  equally.  Certainly  the  plaintiff 
could  not  then  allege  that  the  defendant  was  not  entitled 
to  share  in  the  profits  for  the  reason  that  the  transaction 
was  a  simple  loan  of  money.  An  agreement  between  two 
parties  to  enter  into  a  joint  venture  in  the  purchase  or 
sale  of  stocks  or  other  property  is  a  very  common  trans- 
action. The  fact  that  one  of  them  may  have  advanced 
the  capital  and  the  other  has  agreed  that,  in  consideration  of 
such  advance,  he  should  participate  more  largely  in  the  profits, 
does  not  conveVt  such  an  agreement  into  a  loan  of  money  or 
conflict  with  the  statute  against  usury.  The  contract  is  still 
one  of  partnership.  {Clift  v.  Barrow^  108  N.  Y.  187; 
Hackett  v.  Stanley^  115  N.  Y.  629 ;  Curry  v.  Fowler^  87  N. 
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Y.  38 ;  BicJiardson  v.  Ilughitt^  76  N;  Y.  55 ;  Leggett  v. 
Hyde,  58  N.  Y.  272 ;  Eeid  v.  Ilollinshead,  4  B.  &  C.  867 ; 
Richards  v.  GrinneUy  63  Iowa,  44 ;  Musier  v.  Trumpbour^ 
6  Wend.  275.)  The  defense  of  usury  involving  crime  and 
forfeiture  is  not  applicable  to  such  transactions.  For  these 
reasons  the  order  of  the  General  Term  should  be  reversed, 
and  the  judgment  of  the  trial  court  affirmed,  with  costs. 

All  concur,  except  Gray,  J.,  dissenting,  and  Haioht,  J., 
not  voting. 

Order  reversed  and  judgment  accordingly. 


John  Darwin  Barrett,  Respondent,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Railroad  Company,  Appellant. 

1.  Evidence  —  Omission  op  Plaintipp  bepore  Suit  to  State  Mate- 
rial Fact  Testified  to  on  Trial.  When  a  party  to  an  action  before 
suit  attempts  to  state  the  facts  of  the  case  and  omits  to  state  the  only  fact 
upon  which  a  subsequent  action  could  be  based,  and  then  at  the  trial 
attempts  to  supply  this  missing  link  b^  his  own  testimony,  all  this  may 
be  presented  to  the  jury  to  enable  them  to  judge  whether  the  party  told 
the  truth  as  a  witness  upon  the  trial  or  before  he  became  a  litigant  when 
the  facts  and  circumstances  were  fresh  in  his  memory. 

2.  Action  for  Personal  Injury  —  Cause  op  Accident  Testified  to 
on  Trial  not  Stated  by  Plaintiff  in  Prior  Description  op  Occur- 
rence. When,  on  the  trial  of  an  action  against  a  railroad  company  for  a 
personal  injury,  the  plaintiff  claims  and  testifies  that  the  cause  of  the 
injury  was  the  violent  or  improper  act  of  the  conductor  in  removing  him 
from  a  freight  train,  it  is  competent  for  the  defendant  to  show  that  the 
plaintiff,  in  describing  the  accident  soon  after  its  occurrence  and  before 
suit,  omitted  to  state  his  having  been  forced  off  the  train  as  the  cause  of 
the  accident. 

Barrett  v.  N.  T.  G.  <fe  H.  R.  R.  R  Co.,  92  Hun,  606,  reversed. 

(Argued  December  6,  1808;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  late  Creneral  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  30, 1895,  aifirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 
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Tliis  action  was  brought  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  caused  by  the  negligence  of  the 
•defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

C,  D.  Prescott  for  appellant.  This  appeal  is  properly  in 
this  court.  (Const.  N.  Y.  art.  6,  §  9 ;  Code  Civ.  Pro.  §  191 ; 
Kaplan  v.  N.  Y.  B.  Co,,  151  N.  Y.  171.)  The  plaintiff 
wholly  failed  to  show  he  was  entitled  to  recover  herein. 
(Penal  Code,  §§  283,  426 ;  Ktcmmer  v.  C.  <&  T,  S.  li.  li. 
Co.,  50  N.  Y.  S.  R.  332 ;  Clark  v.  M.  iY.  Ba}ik,  8  Daly,  504.) 
The  exceptions  to  the  rulings  on  the  trial  call  for  a  reversal 
of  the  judgment.  {People  v.  Brown,  72  N".  Y.  571 ;  Ryan 
V.  People,  79  N.  Y.  594 ;  People  v.  Crapo,  76  N.  Y.  290 ; 
People  ex.reL  v.  Ct  Oyer  <&  Terniin-er,  83  N.  Y.  436 ;  Kunv- 
mer  v.  C  <&  T.  S,  P.  R,  Co,,  50  N.  Y.  S.  R.  333 ;  Abbott's 
Trial  Brief,  148,  §15.) 

/.  J.  Evans  and  A,  J9.  Kneeland  for  respondent.  The 
question  of  the  weight  of  evidence  is  not  here.  The  facts 
are  all  finally  settled  in  respondent's  favor.  {Kaare  v.  T.  S. 
Co.,  139  N.  Y.  369  ;  Code  Civ.  Pro.  §  1337 ;  Duryea  v.  Yos- 
hurgh,  12  L  N.  Y.  57;  Kenney  v.  Cohoes,  100  N.  Y.  623; 
Ostrander  v.  Hart,  130  N.  Y.  414;  Arnold  v.  JV.  c6  iV^.  B. 
H.  Co.,  148  N.  Y.  392 ;  Amherst  College  v.  Pitch,  151  N.  Y. 
321 ;  OhJfiM.  V.  iV".  Y.  d&  //.  R.  R.  Co.,  14  N.  Y.  311 ;  Gale 
V.  N.  Y.  C.  (&  II.  R.  R.  R.  Co.,  76  N.  Y.  594.)  The  plain- 
tiff  was  entitled  to  recover.  The  motions  for  a  nonsuit  were 
properly  denied.  The  case  was  for  the  jury.  {Sanford  v.  E, 
A.  R.  R.  Co.,  23  N.  Y.  343 ;  Rounds  v.  P.,  L.  &  W,  R.  R. 
<Jo.,  64  X.  Y.  129 ;  Iligghis  v.  ^Y.  T.  &  R.  R.  Ci?.,46  K  Y. 
23 ;  Cohen  v.  D.  P.,  E.  B.  cfe  B.  R.  R.  Co.,  69  N.  Y.  170 ; 
Hoffman  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  87  N.  Y.  25 ; 
McCann  v.  S.  A.  R.  li^Co.,  117  K  Y.  505  ;  ClarkY.  N.  Y, 
L.  E.  cfe  W.  R.  R.  Co.,  40  Ilun,  605  ;  113  N.  Y.  670 ;  Amato 
V.  S.  A.  R.  R.  Co.,  59  N.  Y.  S.  R.  674 ;  Aiuteth  v.  B.  R. 
Co.,  145  N.  Y.  210.)    The  conductor's  act  was  that  of  defend- 
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ant.  {N,  W.  R.  R.  Co.  v.  Ha<:k,  m  111.  238 ;  Mark^  v.  R. 
R,  Co,^  146  N.  Y.  181.)  No  prejudicial  error  was  committed 
in  the  admission  or  rejection  of  evidence.  {Kober  v.  Mille?*^ 
38  Hun,  184 ;  Smith  v.  Mulford,  42  Hun,  347 ;  PeopU  v. 
Crapo,  76  N.  Y.  288 ;  Ryan  v.  People,  79  N.  Y.  594 ;  Peo- 
pie  V.  Irving,  95  K.  Y.  541  ;  Hayward  v.  Sayer,  45  Hun, 
595  ;  Van  Bokkelen  v.  Berdell,  130  N.  Y.  141 ;  Sullivan  v. 
Newman,  43  X.  Y.  S.  R.  893 ;  V,  Z.  G,  B.  Co.  v.  Bookman, 
45  N.  Y.  S.  R.  48.) 

O'Brien,  J.  The  plaintiff  recovered  a  verdict  in  this  action 
for  §7,500  as  damages  for  a  personal  injury.  The  judgment, 
of  course,  implies  that  the  defendant  is  responsible  for  this 
injury,  and  yet  it  would  be  difficult,  upon  the  conceded  facts, 
to  conceive  of  a  case  in  which  the  railroad  had  so  little  to  do 
with  it,  or  where  the  damages  which  the  plaintiff  has  suffered 
can  be  so  plainly  traced  to  his  own  misconduct.  On  his  own 
statement  he  was  a  young  man  twenty-four  years  old,  with  a 
wife  and  child  living  in  Rome,  N.  Y.  About  eight  o'clock 
in  the  evening  of  Saturday,  June  3d,  1893,  he  left  his  house 
and  went  down  town,  met  a  companion,  and  both  of  them 
engaged  in  drinking  quite  freely.  In  the  course  of  the  even- 
ing it  seems  that  they  concluded,  for  some  reason,  to  go  to 
Utica,  fifteen  miles  east  of  Rome,  but  as  the  regular  passen- 
ger train  leaving  Rome  for  the  former  place  at  10.25  had  left, 
they  were  willing  to  make  the  jouniey  on  a  freight  train. 
The  plaintiff  says  that  a  freight  train  came  along  at  the  rate 
of  ten  or  twelve  miles  an  hour  and  he  jumped  on.  His  com- 
panion thought  this  performance  too  dangerous,  or,  as  he 
expressed  it  "too  risky,"  and  failed  to  get  on.  So  the  plain- 
tiff, after  riding  a  short  distance  and  finding  that  he  had  left 
his  companion  behind,  jumped  off  the  train  and  went  back 
after  him.  After  some  time  both  of  them  found  another 
freight  train  north  of  the  station  which  they  supposed  was 
about  to  go  east,  and  boarding  it,  they  got  upon  a  coal  car. 
They  rode  some  little  distance  on  this  train  when  it  stopped, 
for  the  reason  that  another  freight  train  was  upon  the  same 
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track  just  ahead  of  tlieni.     They  assumed  that  by  getting  on 
the  train  ahead  they  would  reach  Utica  sooner.     So  leaving 
the  coal  car  they  proceeded  along  a  highway  and  through  a 
cattle  guard  to  the  forward  train,  and  got  on  to  the  platform 
of  the  caboose  attached  to  that  train.     At  this  point  in  the 
railroad  there  was  a  complicated  system  of  tracks,  at  least 
seven  in  all,  if  not  more.     There  was  some  switching  on  otlier 
tracks,  and  after  a  time  tlie  conductor  came  along  and  ordered 
both  men  ofiE  the  train,  which  of  course  he  had  not  only  the 
right  to  do,  but  it  was  his  duty.     The  plaintiff's  companion 
obeyed  the  order  and  got  off,  sustaining  no  injury  whatever. 
The  plaintiff  says  that  he  refused  to  get  off  while  the  train  was 
moving,  or  until  it  was  stopped,  and  states  that  thereupon  the 
conductor  took  him  by  the  shoulder  and  pushed  him  off,  and 
immediately  he  came  in  collision  with  another  train  that  was 
on  an  adjoining  track  and  susttiined  the  injury  complained  of. 
The  theory  of  the  action  is  that  the  conductor  either  used 
more  force  than  was  necessary  to  remove  the  plaintiff  from 
the  train,  or  put  him  off  at  such  a  dangerous  place  that  he  was 
liable  to  receive,  and  did  receive,  personal  injuries.     It  is  not 
denied  that  the  plaintiff  at  this  late  hour  in  the  night,  after 
leaving  the  platform  of  the  caboose,  came  in  cpntact  in  some 
way  with  a  car  on  an  adjacent  track  and  was  injured.     But 
that  he  was  thrown  from  the  car  as  claimed,  or  that  the  con- 
ductor used  any  unnecessary  force  or  violence,  was  denied,  and 
the  evidence  of  the  conductor  and  of  other  persons  present 
who  had  any  opportunity  of  knowing  the  facts,  contradicted 
the  plaintiff's  version  of  the  transaction.     Any  misconduct  or 
negligence  on   the  part  of  the  conductor  in  removing  the 
plaintiff  from  the  train  is  sustained  only  by  the  testimony  of 
the  plaintiff  himself,  and  that  is  far  from  being  clear  or  consist- 
ent with  the  whole  transaction.     But  so  far  as  we  are  concerned 
with  the  actual  methods  employed  to  remove  the  plaintiff 
from  tlie  train,  we  will  assume  that  his  evidence  was  sufficient 
to  carry  the  case  to  the  jury,  and  we  will  assume  that  the 
charge  of  the  learned  trial  judge  to  the  effect  that  while  the 
defendant's  servant  had  a  right  to  remove  the  plaintiff  from 
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0  the  train,  yet  he  had  no  right  to  use  unnecessary  violence  or 
to  expose  him  to  any  unnecessary  danger,  was  correct.  That 
is  the  most  favorable  view  that  can  be  taken  of  the  case 
upon  the  plain tifiTs  own  version  of  the  transaction. 

It  is  enacted  in  section  426  of  the  Penal  Code  that,  "  A  per- 
son who  rides  on  any  engine  or  any  freight  or  wood  car  of  any 
railway  company,  without  authority  or  permission  of  the 
proper  officers  of  the  company,  or  of  the  person  in  charge  of 
the  car,  or  engine ;  or  who  gets  on  any  car  or  train  while  in 
motion,  (for  the  purpose  of  obtaining  transportation  thereon 
as  a  passenger) ;  is  guilty  of  a  misdemeanor."  That  the  plain- 
tiff and  his  companion  were  guilty  of  a  plain  violation  of  this 
statute  is  not  denied,  and  yet  the  plaintiff  has  succeeded  in 
obtaining  from  a  jury  a  very  large  verdict  against  the  defend- 
ant. This  case,  it  seems  to  me,  will  furnish  a  precedent  for  a 
new  class  of  actions  under  the  law  of  negligence,  since  any 
one,  however  careless  or  reckless,  may,  in  defiance  of  the 
statute,  board  a  railroad  freight  train,  and  when  the  conductor 
undertakes  to  remove  him,  unless  he  uses  all  the  circumspec- 
tion and  gentleness  possible,  the  party  removed  may,  upon  his 
own  testimony,  recover  against  the  railroad.  We  do  not  mean 
to  say  that  this  court  can  always  prevent  such  results,  since 
the  questions  are,  in  their  nature,  questions  of  fact  to  be  deter- 
mined at  the  trial  and  by  the  verdict  of  a  jury.  All  that  we 
mean  to  say  now  is  that  when  a  railroad  company  attempts  to 
defend  itself  in  a  court  of  justice  against  such  a  claim  as  this, 
it  is  entitled  to  the  benefit  of  every  fact  and  circumstance 
that  can  have  any  legitimate  bearing  upon  the  nature  of  the 
transaction,  and  it  has  the  right  to  be  accorded  the  benefit  of 
every  principle  or  rule  of  evidence  that  has  any  tendency  to 
aid  in  its  defense.  In  this  case,  since  we  have  assumed  that 
the  plaintiff's  testihiony  could  not  be  ignored  by  the  court, 
there  were  three  questions  of  fact  before  the  jury.  These 
were,  the  negligence  of  the  defendant  depending  only  upon 
the  proof  with  respect  to  the  unlawful  or  improper  act  of  the 
conductor,  the  contributory  negligence  of  the  plaintiff,  and 
the  damages  which  he  was  entitled  to  recover.     The  defend- 
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ant  was  entitled  to  draw  out  from  tlie  witnesses  any  fact  or 
circumstance  that  had  any  legitimate  bearing  upon  these  issues 
or  any  of  them. 

On  the  trial  the  defendant  called  a  witness  who  had  a  con- 
versation with  the  plaintiff  a  short  time  after  the  accident,  in 
which  the  plaintiff  stated  to  him  some  of  the  facts  and  cir- 
cumstances ujider  which  the  accident  occurred.  Of  course 
the  admissions  or  declarations  of  the  plaintiff  to  this  witness 
touching  the  circumstances  of  the  accident  were  competent 
evidence  against  him.  Among  other  things  this  witness  testi- 
fied that  the  plaintiff  admitted  to  him  that  his  wife  had  tried 
to  prevent  his  going  to  Utica,  and  that  if  he  had  gone  back 
with  her  the  accident  would  not  have  happened.  The  defend- 
ant's counsel  then  propounded  to  the  witness  this  question : 
"  Did  he  tell  you  what  he  was  going  to  Utica  for  ? "  Thi« 
was  objected  to  as  immaterial.  The  objection  was  sustained, 
and  the  defendant's  counsel  excepted.  It  must  be  borne  in 
mind  that  this  witness  was  testifying  to  a  convereation  which 
he  had  with  the  plaintiff  himself  concerning  the  circumstanceg 
and  cause  of  the  accident.  The  defendant  was  entitled  to  all 
the  conversation,  and  whatever  the  plaintiff  admitted  to  him 
concerning  the  purpose  for  which  he  got  on  to  the  train  was 
not  incompetent.  If  he  was  upon  the  train  in  pursuit  of  some 
urgent  errand  brought  about  by  some  overruling  necessity,  or 
if  he  was  there  in  consequence  of  some  stress  of  circumstances, 
the  jury  might  be  disposed  to  and  could  legitimately  look  upon 
his  conduct  with  some  leniency.  If  he  was  there  in  pursuit 
of  some  amusement  or  upon  some  unnecessary  errand  it  would 
naturally  change  their  view  of  his  conduct  from  the  beginning. 
While  if  he  was  unable  to  tell  the  purpose  for  which  he 
boarded  the  train  or  the  end  that  he  had  in  view,  it  might  well 
constrain  the  jury  to  doubt  whether  his  mind  was  in  such  a 
condition  as  to  enable  him  to  remember  what  transpired. 
With  respect  to  this  exception  it  is,  therefore,  quite  sufficient 
to  say  that  the  defendant  was  entitled  to  place  before  the  jury 
all  that  was  said  by  the  plaintiff  to  the  witness  on  that  occasion 
and  the  purpose  for  which  the  plaintiff  violated  a  statute  to 
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get  upon  this  train  and  the  purpose  for  wliich  }ie  was  upon  the 
platform  of  the  caboose.  This  testimony  might  have  had 
some  bearing  either  upon  the  issue  of  contributory  negligence 
or  upon  the  damages  which  the  jury  was  asked  to  award  him. 
I  think  the  ruling  of  the  court  which  denied  to  the  defendant 
the  right  to  make  the  inquiry  was  error. 

The  defendant's  counsel  also  propounded  to  the  same  wit- 
ness, in  various  forms,  the  following  question  :  "  Q.  Did  he,  at 
any  time,  at  any  of  the  conversations  or  suggestions  as  to  the 
transaction,  say  in  words  or  in  substance,  that  the  conductor 
or  brakeman  threw  him  oflP,  or  forced  him  off  of  the  caboose 
or  off  its  platform  ? "  This  question  was  objected  to  by  the 
plaintiff's  counsel  as  incompetent  and  immaterial,  which 
objection  was  sustained  by  the  court  and  an  exception  taken 
in  behalf  of  the  defendant.  The  defendant's  counsel  then 
changed  the  form  of  the  question  and  made  it  somewhat  more 
simple.  He  then  put  it  in  this  form  :  "  Q.  Was  there  any- 
thing said  by  him  (meaning  the  plaintiff)  in  regard  to  any  one 
having  forced  him  off  any  car,  as  the  cause  of  the  accident  ? " 
"  Q.  And  if  so,  state  what  it  was  ? "  The  plaintiff's  counsel 
objected  to  this  question  as  being  a  compound  question,  and 
added, "  The  first  part  of  it  I  object  to."  The  court  sustained 
the  objection,  and  the  defendant's  counsel  excepted.  Tlie 
defendant  was  seeking  to  prove  by  this  witness  the  plaintiff's 
own  version  of  the  transaction  which  he  claimed  resulted  in 
the  injury,  and  this  was  at  a  time  immediately  after  the  acci- 
dent, before  any  suit  was  commenced  and  perhaps  when  there 
were  not  as  many  temptations  to  pervert  the  truth.  On  the 
trial  the  plaintiff  attempted  to  show  that  the  cause  of  the  injury 
was  the  violent  or  improper  act  of  the  conductor  in  removing 
him  from  the  train.  If,  before  he  had  commenced  the  suit, 
and  while  the  whole  transaction  was  fresh  in  his  mind,  he  had 
attempted  to  describe  the  occurrence,  and  had  omitted  from 
the  description  the  most  important  circumstance  that  he  testi- 
fied to  at  the  trial,  and  the  only  circumstance  which  would 
enable  him  to  recover,  surely  this  discrepancy  in  the  two  state- 
ments might  have  been  brought  by  the  defendant  to  the  atten- 
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tion  of  the  jury.  (1  Greeuleaf  s  Ev.  §§  196,  201.)  When  a 
party  to  an  action  before  suit  attempts  to  state  the  facts  of  the 
case  and  omits  to  state  the  only  fact  upon  which  a  subsequent 
action  could  be  based,  and  then  at  the  trial  attempts  to  supply 
this  missing  link  by  his  own  testimony,  surely  all  this  may  be 
presented  to  the  jury  to  enable  them  to  judge  whether  the 
party  told  the  truth  as  a  witness  upon  the  trial  or  before  he 
became  a  litigant  when  the  facts  and  circumstances  were  fresh 
in  his  memory.  So  I  think  the  ruling  of  the  court  upon  the 
objection  made  to  the  questions  put  to  the  witness,  and  which 
are  here  referred  to,  was  error,  for  which  the  judgment  should 
be  reversed  and  a  new  trial  granted,  with  costs  to  abide  the 
CTent. 

All  concur  (Pabkeh,  Ch.  J.,  and  Vann,  J.,  on  second 
ground  stated  in  opinion),  except  Babtlbtt,  J.,  dissenting, 
and  Maetin,  J.,  not  sitting. 

Judgment  reversed,  etc. 
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Frank  H.  Bakeb  et  al.,  Appellants,  v,  George  E.  Baker  et 

al.,  Bespondents. 

Baker  v.  Baker,  18  App.  Div.  189,  appeal  dismissed. 
(Argued  October  3,  1898;  decided  October  11,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  10,  1897,  reversing  an  interlocutory 
judgment  of  partition  and  sale  and  dismissing  the  complaint. 

The  motion  was  made  upon  the  grounds  that  the  parties 
interested  have  consented  to  a  dismissal,  and  that  a  decision  of 
the  appeal  could  have  no  practical  efEcct. 

Charles  H,  Otis  for  motion. 

No  one  opposed. 

Appeal  dismissed,  without  costs. 


Stephen  A.  Dutton,  Appellant,  v,  Alice  P.  Smfth,  as  Execu- 
trix of  Lewis  M.  Smith,  Deceased,  et  al.,  Bespondents. 

Button  v.  Smith,  23  App.  Div.  188,  appeal  dismissed. 
(Argued  October  8,  1898;  decided  October  11,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  January  6,  1898,  affirming  a  judgment  in 
favor  of  defendants  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

The  motion  was  made  upon  the  grounds  that  the  Appellate 
Division  unanimously  decided  that  tlie  findings  of  fact  are 
supported  by  evidence ;  that  no  questions  of  law  are  raised 
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by  the  appeal  which  can  be  reviewed  by  the  Court  of  Appeals,, 
and  that  tlie  exceptions  are  frivolous. 

Gruher  <&  Bcmynge  for  motion. 

Henry  Daily^  Jr.^  opposed. 

Appeal  dismissed,  with  costs. 

Leila  O.  IIenriques  and  Mary  A.  Mason,  Appellants^ 
V.  The  Miriam  Osborn  Memorial  Home  Association, 
Respondent,  Impleaded  with  Others. 

Same,  Appellants,  'W. Yale  University,  Respondent,  Impleaded 

with  Others. 

Hennques  v.  Tale  Universitt/,  28  App.  Div.  354,  appeal  dismissed. 
Henriques  v.  M.  0.  M.  U.  Assn.,  28  App.  Div.  625,  appeal  dismissed. 
(Argued  October  3,  18d8;  decided  October  11,  1898.) 

Motions  to  dismiss  appeals  from  final  judgments  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first  judicial 
department,  rendered  at  the  April  Term,  1898,  aflSrming  judg- 
ments of  the  Special  Term  sustaining  demurrers  to  replies  to 
affirmative  defenses  contained  in  the  answers,  on  the  ground 
that  the  appeals  are  frivolous  and  vexatious,  the  complaint 
having  been  previously  dismissed  as  to  the  defendant  trustee. 
(See  IIenriques  v.  Sterling^  156  N.  Y,  684.) 

Joseph  IL  Choate  and   Thomas  G.  Shearman  for  motion. 

McCxirdy  cfe  Yard  opposed. 

Appeals  dismissed,  with  costs. 

Mary  B.  Pringle,  as  Executrix  of  James  E.  Prinole^ 
Deceased,  Respondent,  v.  The  Long  Island  Kailroad 
Company,  Appellant. 

In  the  Matter  of  the  Application  of  James  S.  Eiddell,  as 
Administrator  with  the  Will  Annexed  of  James  E.  Pringle. 

Reported  below,  27  App.  Div.  144. 

(Argued  October  3,  1«98;  decided  October  11,  1888.) 

Motion  to  dismiss  an  ai)peal  by  certification  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the  first 


MEMORANDA.  673 

judicial  department,  entered  April  14,  1898,  reversing  an 
order  of  Special  Term  denying  a  motion  to  substitute  James 
S.  Biddell  as  administrator  with  the  will  annexed  of  the  estate 
of  James  E.  Pringle,  deceased,  as  plaintiff  herein  and  granting 
the  motion. 

This  motion  was  made  upon  the  ground  that  the  appeal  was 
not  taken  or  perfected  within  the  time  prescribed  by  the  Code 
of  Civil  Procedure. 

Jaines  E.  Davis  for  motion. 

Willi<uri  «/.  Kelly  oj)posed. 

Motion  denied,  without  costs. 


The  People  of  the  State  of  New  York  ex  rel.  John  White, 
Respondent,  v.  The  Board  of  Aldermen  of  the  City  of 
Buffalo,  Constituthig  the  Board  of  Canvassers  of  the  City 
of  Buffalo,  John  Barry  and  James  Coyle,  Constituting  the 
Board  of  Inspectors  of  the  Third  Election  District  of  the 
First  Ward  of  the  City  of  Buffalo,  Appellants,  et  al. 

Reported  below,  31  A  pp.  Div.  4tS8. 

(Argued  October  3,  1898;  decided  October  11,  1898.) 

Motion  to  place  on  the  calendar  and  advance  an  appeal 
from  a  judgment  of  the  Appellate  Division  of  the  Supremo 
Court  in  the  fourth  judicial  department,  entered  June  14, 
1898,  affirming  an  order  of  Special  Term  granting  a  peremp- 
tory writ  of  mandamus. 

The  motion  was  made  upon  the  ground  that  the  appeal 
involved  questions  of  public  importance  and  was  entitled  to 
speedy  consideration. 

Seward  A.  Sifnons  for  motion. 

Albert  Ilessherg  opposed. 

Motion  denied,  without  costs. 
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8161  616'       The  New  York,  Lackawanna  and  Western  Railway  Coh* 

PANY,  Respondent,  v.  The  Erie  Railroad  Company,  Appel- 
lant, Impleaded  with  Another. 

N.  Y.,  L.  <fe  W.  B.  Co.  Y.  Ene  R.  R.  Co,,  81  App.  Div.  378,  appeal 
dismissed. 
(Argued  October  3,  1898;  decided  October  11,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
de'partment,  rendered  at  the  June  Term,  1898,  reversing  a 
judgment  in  favor  of  defendant  entered  upon  a  decision  of 
the  Monroe  Special  Term  dismissing  a  petition  under  the 
Condemnation  Law,  Code  of  Civil  Procedure,  sections  3357 
and  3360,  to  condemn  a  portion  of  defendant's  railroad. 

The  motion  was  made  upon  the  ground  that  the  judgment 
is  not  appealable  under  subdivision  1  of  section  190  of  the 
Code  of  Civil  Procedure. 

John  G,  Mitbum  for  motion. 
Adelbert  Moot  opposed. 
Appeal  dismissed,  with  costs. 


Franklin  Bank  Note  Company,  Respondent,  v.  Charlbs 

W.  Mackey,  Appellant. 

(Submitted  October  3,  1898,  decided  October  11,  1898.) 

Motion  for  reargument  granted.     (See  155  N.  Y.  685.) 


Willis  T.  Honsinger  et  al..  Respondents,  v.  John  Mulford, 

Appellant. 

HonHnger  v.  Mulford,  90  Hun,  589,  affirmed. 
(Argued  October  10,  1898;  decided  October  18,  1898.) 

Appeal  from  a  judgment  and  order  of  the  late  General 
Term  of  the  Supreme  Court  in  the  third  judicial  department, 
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entered  December  14,  1895,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

*T.  F.  Conway  for  appellant. 

Z.  Z.  Shedden  for  respondents. 

Per  Curiayn.  We  think  this  case  should  be  affirmed  upon 
the  prevailing  opinion  below  and  upon  our  decision  in 
Matthews  v.  Matthews  (154  N.  Y.  288),  an  authority  pre- 
cisely in  point  upon  the  necessity  of  pleading  the  defense  of 
the  Statute  of  Frauds,  in  order  that  it  may  be  available  upon 
the  trial  to  defeat  the  validity  of  the  contract  sued  upon  by 
the  plaintiff  upon  that  ground. 

Judgment  and  order  affirmed,  with  costs. 

All  concur. 


The  People  of  the  State  of  New  York  ex  rel.  John  Doody, 
Respondent,  v,  Chables  F.  Bishop  et  al.,  Appellants. 

Pwple  ex  rel^  Doody  v.  Bishop,  15  Misc.  Rep.  273,  affirmed. 
(Argued  October  8,  1898:  decided  October  18,  1898.) 

Appeal  from  an  order  of  the  General  Term  of  the  late 
Superior  Court  of  Buffalo,  entered  December  24, 1895,  revers- 
ing on  certiorari  a  determination  of  the  board  of  police  com- 
missioners of  the  city  of  Buffalo  dismissing  the  relator  from 
the  police  force  and  directing  his  reinstatement. 

William  11.  Cuddeha^k^nA  Henry  W,  Killeen  for  appellants. 

Frederick  Holler  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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di58  216    The  People  of  the  State  of  New  York  ex  rel.  Henhy  W. 

Speight,  Respondent,  v.  Bird  S.  Coler,  as  Comptroller  of 
the  City  of  New  York,  Appellant. 

People  ex  rel.  Speight  v.  Coler,  31  App.  Div   523,  affirmed. 
(Argued  October  8,  1898;  decided  October  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  8,  1898,  affirming  an  order  of  Special  Term  granting  a 
peremptory  writ  of  mandamus,  I'equiring  the  comptroller  of 
the  city  of  New  York  to  reinstate  the  relator  in  the  position, 
of  collector  of  cit}'  revenue  at  Wallabout  market. 

Almet  F.  Jenhs  and  William  J,  Carr  for  appellant. 

Joseph  A,  Burr  for  respondent. 

Order  affirmed,  with  costs,  on  the  ground  that  it  does  not 
appear  from  the  record  that  the  position  is  a  strictly  confiden- 
tial one  within  the  meaning  of  the  statute ;  no  opinion. 

All  concur. 


The  People  of  the  State  of  New  York  ex  rel.  The  Niagara 
River  Hydraulic  Company,  Respondent,  v.  James  A. 
Roberts,  as  Comptroller  of  the  State  of  New  York, 
Appellant. 

People  ex  rel.  ITydraulic  Go.  v.  Roberts,  30  App.  Div.  180,  affirmed. 
(Argued  October  3.  1898;  decided  October  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
20,  1898,  reversing  on  certiorari  a  determination  of  the  state 
comptroller  assessing  a  tax  against  the  relator. 

G,  D,  B.  Ilashrouck  for  appellant. 

Edward  C.  Perkins  and  J,  Burnet  Nash^  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Martin,  J.,  not  sitting. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Young 
Men's  Association  for  Mutual  Improvement  in  the  City 
of  Albany,  Appellant,  v,  William  Sayles,  William  J. 
Weaver  and  James  McIntyre,  Assessors  of  the  City  of 
Albany,  Respondents. 

People  ex  rel.  Young  Men's  As8n.  v.  Sayles,  32  App.  Div.  197,  affirmed. 
(Argued  October  4,  1898;  decided  October  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
12,  1898,  reversing  an  order  of  Special  Term  directing  that 
the  assessment  of  the  property  belonging  to  appellant  be 
Btricken  from  the  assessment  roll  of  the  city  of  Albany. 

William  P.  Rudd  for  appellant. 

John  A,  Delehanty  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


The  People  of  the  State  of  New  York  ex  rel.  The  New 
York  Central  and  Hudson  River  Railroad  Company, 
Appellant,  v,  James  A.  Roberts,  Comptroller  of  the  State 
of  New  York,  Respondent. 

PeopU  ex  rel.  N.  T.  C.  dk  K  R.  R.  R.  Co.  v.  Roberts,  32  App.  Div.  113, 
affirmed. 
(Argued  October  4.  1898;  decided  October  25,  1898,) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
IS,  1898,  affirming  on  certiorari  a  determination  of  the  state 
comptroller  imposing  a  tax  upon  the  gross  earnings  of  the 
appellant  for  the  year  ending  June  30,  1896,  and  declining  to 
revise  and  readjust  the  tax. 

David  W'dlcox  and  Wdlard  Broion  for  appellant. 

T,  E,  Hancock  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


678  MEMORANDA. 

The  People  of  t^e  State  of  New  York  ex  rel.  Thk 
City  of  Rochester,  Appellant,  v.  Lewis  E.  Coe  and 
Lewis  H.  Beecher,  as  Surviving  Assessors  of  the  Towa 
of  Livonia,  Respondents. 

(Argued  October  4,  1898;  decided  October  25,  1898.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  June  23,  1898,  affirming  an  order  of  Special 
Terra  dismissing  a  writ  of  certiorari  brought  to  review  an  assess- 
ment of  the  property  of  the  appellant  in  the  town  of  Livonia. 

John  F,  Kinney  for  appellant. 

William  F,  Cogswell  for  respondents. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  in 
People  ex  rel.  City  of  Am%tei^dam  v.  ZTe?**,  decided  October 
18,  1898  (157  N.  Y.  42). 

All  concur. 

157     B7fl- 

Case  2  I^  the  Matter  of  the  Opening  of  Lexington  Avenue,  between 

Jljlj    ^^  Ninety-seventh  and  One  Hundred  and  Second  Streets  in 

the  City  of  New  York. 

In   re   Petition   of    James   A.    Deerino,    Appellant;   John 

ScHREYER,  Respondent. 

Matter  of  Lexington  Are.,  30  App.  Div.  602,  affirmed. 
(Argued  October  5,  1898;  decided  October  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
5,  1898,  reversing  an  order  of  Special  Tenn  confirming  the 
report  of  a  referee  and  directing  tlie  payment  to  the  appel- 
lant of  a  certain  portion  of  an  award  made  in  proceedings  to 
open  Lexington  avenue  in  tlie  city  of  New  York. 

Clarence  Z.  Barber  for  appellant. 

Alex,  Thain  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 

All  concur,  except  Haight  and  IIartin,  JJ.,  not  voting. 


MEMORANDA.  679 

In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Act  of 
the  Property  of  Maby  Ann  Mdrphy,  Deceased. 

William  E.    Murphy,   Executor,    Appellant ;   The  County 
Treasurer  of  Kings  County,  Respondent. 

Matter  of  Murphy,  32  App.  Div.  627,  affirmed. 
(Submitted  October  5,  1898 ;  decided  October  25,  18d8.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  June 
14,  1898,  affirming  a  decree  of  the  Surrogate's  Court  of  the 
county  of  Kings  fixing  the  amount  of  the  transfer  tax  upon 
the  property  of  Mary  Ann  Murphy,  deceased. 

John  H.  Kemhle  and  George  K,  Jack  for  appellant. 

Robert  B,  Bcvcli  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


The   People   of  the   State   of  New   York   ex   rel.    The       leg   40^ 
Catholic  Union  of  the  City  of  Albany,  Appellant,  v,  Wil-  " 

LiAM  Sayles,  William  J.  Weaver  and  James  McIntyre,  as 
Assessors  of  the  City  of  Albany,  Respondents. 

People  ex  rel.  Catholic  Union  v.  Schylea,  32  App.  Div.  208,  affirmed. 
(Argued  October  5,  1898;  decided  October  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  July 
12,  1898,  reversing  an  order  of  Special  Term  directing  that 
the  assessment  of  the  property  belonging  to  appellant  be 
stricken  from  the  assessment  roll  of  the  city  of  Albany. 

John  T.  McDonough  and  James  F,  Tracey  for  appellant. 

John  A,  Delehantij  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 
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680  MEMORANDA. 

In  the  Matter  of  the  Snccession  Tax  on  a  Trnst  Fond  Ore- 
ated  bv  the  Third  Item  of  the  Last  Will  and  Testament  of 
Henry  B.  Gibson,  Deceased. 

167    680 

8167  704     James  A.  Roberts,  Comptroller  of  the  State  of  New  York, 

Appellant ;  James  M.  Smith  et  al.,  Respondents. 

Matter  of  Gibson,  33  App.  Div.  628,  affirmed. 
(Submitted  October  5,  1898;  decided  October  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
September  10,  1898,  affirming  an  order  of  the  Surrogate's 
Court  of  Ontario  county  adjudging  that  a  trust  fund  created 
under  the  will  of  Henry  B.  Gibson,  deceased,  is  not  liable  to 
a  transfer  tax. 

Mead  cfe  Stranahan  for  appellant. 

James  C.  Smith  for  James  M.  Smith  et  al.,  respondents 

Walter  H,  Knapp  for  I^ouis  H.  Gibson,  respondent. 

D.  G,  Laphatn  for  Josephine  E.  Gibson,  respondent. 

Wynkoop  cfe  Rice  tor  Livingston  Lansing  etal.,  respondents. 

Frank  IL  Hamlin  for  Catherine  O.  Lansing  et  al., 
respondents. 

John  A,  Barhite  for  Richard  R.  Gibson  et  al.,  respondents. 

Henry  //.  Man  for  William  Watts  Sherman  et  al., 
respondents. 

Order  affirmed,  with  costs,  on  the  ground  that  this  case  is 
governed  by  tlie  decision  in  the  Seaman  Case  (147  N.  Y.  69). 
The  amendment  to  the  Transfer  Act  (Chap.  28-1  of  the  Laws  of 
1897)  did  not  operate  to  so  change  it  as  to  warrant  the  giving 
now  of  a  different  construction.     No  opinion. 

All  concur. 


MEMORANDA.  681 

The   People  of  the   State  of  New   York,  Appellant,  v. 

Conrad  Stock,  Kespondeut. 

People  V.  Stock,  26  App.  Div.  564.  affirmed. 
(Submitted  October  5,  1898;  decided  October  25,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  14,  1898,  affirming  an  order  of  Special  Term  discharg- 
ing the  respondent  from  custody  under  a  writ  of  habeas 
corpus. 

Tlie  respondent  was  convicted  of  a  misdemeanor  in  having 
sold  liquor  without  having  obtained  a  liquor  tax  certificate, 
and  sentenced  to  pay  a  fine  of  $300,  or  in  default  thereof  be 
confined  in  the  Dutchess  count}'  jail  for  a  term  not  exceeding 
one  day  for  each  dollar  of  the  fine. 

iT.  iV^.  St7'anahan  for  appellant. 

Charles  A,  Hopkins  for  respondent. 

Order  affirmed  on  opinions  below. 

All  concur,  except  Martin  and  Vann,  JJ.,  not  voting. 


John  H.  Millard,  Respondent,  v.  The  Holland  Trust 

Company,  Appellant. 

MiUard  v.  Ilolland  Trust  Co.,  90  Hun,  607,  affirmed. 
(Argued  October  5,  1898;  decided  October  25,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 4,  1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

James  L,  Bis/ioj)  for  appellant. 

Z.  Laffifi  Kellogg  and  Alfred  C.  Pette  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 

All  concur,  except  Gkay  and  Martin,  J  J.,  not  voting. 
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682  MEMORANDA. 

John  J.  Simpson,  Jr.,  Respondent,  v.  The  Brooklyn  Heighis 

Railroad  Company,  Appellant. 

Simpaan  v.  Brooklyn  Heights  B.  R.  Co.,  14  Misc.  Rep.  645,  affirmed. 
(Argued  October  6,  1898;  decided  October  25,  1898.) 

x\ppEAL  from  a  judgment  of  the  General  Term  of  the  late 
City  Court  of  Brooklyn,  entered  October  30,  1895,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
an  order  denying  a  motion  for  a  new  trial. 

Thomas  L,  Hughes  and  Charles  A,  Collin  for  appellant. 

Frederick  E,  Crane  for  respondent. 

Judgment  affirmed,  with  costs;   no  opinion. 
All  concur,  except  Gray,  J.,  not  voting. 


The  United  States  Life  Insurance  Company  in  the  City 
of  New  York,  Appellant,  v.  Charles  Salmon  et  al.. 
Respondents. 

United  States  L.  Ins.  Co.  v.  Sdbnon,  91  Hun.  535,  affirmed. 
(Argued  October  6,  1898;  decided  October  25,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 24,  1895,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  the  report  of  a  referee. 

Oliver  P,  Buel  for  appellant. 

J,  B.  M,  Stephens  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 

All  concur,  except  O'Brien  and  IIaight,  J  J.,  not  voting. 


MEMORANDA.  683 

LiLUE  J.  Eable,  Respondent,  v.  Geobqe  H.  Robinsok,  as 

Trustee,  et  al.,  Appellants. 

Sarle  ▼.  Eobinson,  91  Hnn,  d63,  affirmed. 

(Argued  October  6,  18»8;  decided  October  25,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Decem- 
ber 26,  1895,  affirming  a  judgment  in  favor  of  plaintiflF  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

George  M,  Pinney^  Jr,  and  Aaron  C.  Thayer  for  appellants. 

A.  J.  Dittenhoefer  and  David  Gerher  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Pabkek,  Ch.  J.,  not  sitting. 


Cathabine  Manning,  Respondent,  v.  The  Atlantic  Aventjb 

Railboad  Company,  Appellant. 

Manning  v.  AtUintic  Ave.  R.  R.  Co.,  91  Hun,  279,  affirmed. 
(Submitted  October  7,  1898;  decided  October  25,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  4,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

E^igene  Lainb  Richards^  Jr,^  for  appellant. 

F.  L,  Backus  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


684  MEMORANDA. 

EiCHAED  K.  Fox,  Appellant,  v.  The  Rural  Home  Company 

(Limited),  Respondent. 

Fbx  V.  Rural  Home  Co.,  90  Hun,  365,  affirmed. 
(Argued  October  7,  1898;  decided  October  36,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  23, 1896,  sustaining  defendant's  exceptions,  ordered 
to  be  heard  in  the  first  instance  at  General  Term,  and  granting 
a  new  trial. 

Herbert  IL  Walker  for  appellant. 

C,  A.  de  GeradorffdLiiA  Charles  Steele  for  respondent. 

Order  aflSrmed   and  judgment  absolute  ordered  for  the 
defendant  on  the  stipulation,  with  costs,  on  opinion  below. 
All  concur. 


Thomas  W.  Johnson,  Respondent,  v,  William  H.  Synett 

et  al..  Appellants. 

Johnson  V.  Synett,  89  Hun,  192,  affirmed. 

(Submitted  October  7,  1898;  decided  October  26,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  1,  1895,  aflirining  a  judgment  in  favor  of  plaintifi 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  II,  Noxoa  for  appellants. 

J,  A.  Young  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


MEMOEANDA.  685 

4 

Isaac  Davis,  Respondent,  v.  The  Grand  Rapids  Fire  Insur- 
ance Company,  Appellant. 

Davis  V.  Chrajid  Eapida  F.  Ins.  Co.,  15  Misc.  Rep.  263,  affirmed. 
(Argued  October  7,  1898;  decided  October  2d,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  Buffalo,  entered  December  28,  1895,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict, 
and  an  order  denying  a  motion  for  a  new  trial. 

Adalbert  3Ioot  for  appellant. 

Moses  Shire  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


William  Duffus,  Respondent,  v.  Christopher  Schwinger 

et  al.,  Appellants. 

Duffus  V.  Schwinger,  92  Hun,  70.  affirmed. 
(Argued  October  7,  1898;  decided  October  25,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  27,  1895,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

George  W,  Cothran  for  appellants. 

Walter  S.  MacGrejor  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  Martin  and  Vann,  JJ.,  not  sitting. 


686  MEMORANDA. 

157a  686  ^ 

-  ^-        John  Dohn,  Respondent,  v.  John  Dawson  et  al.,  Appellants. 

Dohn  V.  DatMon,  00  Hun,  271,  affirmed. 

(Argued  October  7,  1898;  decided  October  25,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Terra  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  22,  1895,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion  for 
a  new  trial. 

Charles  M,  Earh  for  appellants. 

Edward  J,  MoGuire  for  respondent. 

Judgment  and  order  affirmed,  with  costs  ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


Henri  Jaoquin,   Respondent,  v.  Pauline  Botttard  et  al., 

Appellants. 

Jacquin  v.  Boutard,  89  Hun,  437,  affirmed. 

(Argued  October  10,  1898 ;  decided  October  25,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 23,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

George  A,  Strong  for  appellant*. 

Charles  E,  Hughes  and  Edward  E.  Dwight  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  O'Brien, 
J.,  dissenting. 
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MEMORANDA.  687 

Pbteb  Nugent,  Respondent,  v,  Jules  Breuohabd    et  al.. 

Appellants. 

Nugent  v.  Breuchard,  91  Hun,  12,  affirmed. 

(Submitted  October  10,  1898 ;  decided  October  26.  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  9,  1895,  aiBrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  F,  Cantine  for  appellants. 

Howard  Chipp  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


The  Reynolds  Card  Manufacturing  Company,  Respondent, 
V.  New  York  Bank  Note  Company.  Appellant. 

BeynoldB  Card  Co,  ▼.  N,  T.  Bank  Note  Co.,  91  Hun,  468,  affirmed. 
(Argued  October  10,  1898;  decided  October  25,  1898.) 

Appeal  from  a  judgment  and  order  of  the  late  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  respectively  December  31  and  24,  1895,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  an 
order  denying  a  motion  for  a  new  trial. 

Edward  P,  Lyon  for  appellant. 

Lorenz  Zeller  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


688  MEMORANDA. 

HoRMisDAs  De  Loge,  Respondent,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Railroad  Company,  Appellant. 

De  Ijoge  v.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  92  Hun,  149,  affirmed. 
(Submitted  October  11,  1898;  decided  October  26,  1898.) 

Appeal  from  a  judgment  and  order  of  the  late  General 
Term  of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  9,  1896,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

Purcell^  Walker  dh  Bums  for  appellant. 

Smith  cfe  Smith  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  O'Brien,  J.,  not  voting,  and  Martin, 
J.,  not  sitting. 


Terrence  F.  Ferguson,  Appellant,  v,  Julius  F.  Bruckman 
and  Mary  Bruckman,  his  Wife,  Impleaded,  Respondents. 

Reported  below,  26  App.  Div.  628;  18  App.  Div.  358. 
(Submitted  October  17.  1898;  decided  October  25,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  April  1,  1898,  modifying,  and  as 
modified,  affirming  a  judgment  in  an  action  for  an  accounting 
between  partners  entered  upon  the  report  of  a  referee ;  also 
an  ap])eal  from  an  order  of  the  same  Appellate  Division, 
entered  July  7,  1897,  modifying  an  order  of  Special  Term 
vacating  a  previous  judgment  in  the  same  action  and  direct- 
ing a  new  trial  before  another  referee. 

Sidney  V.  Lotcell  for  motion. 
Josiah  T.  Marean  opposed. 
Motion  denied,  with  cost^. 


MEMORANDA.  689 

» 

New  Yobk  Sboukity  and  Trust  Company,  Respondent,  v. 
Sabatoga  Gas  and  Electric  Light  Company,  The  First 
National  Bank  of  Saratoga  Springs,  Edward  T.  Andrews, 
William  V.  Reynolds,  as  Receiver,  Appellants,  et  al. 

William  Y.  Reynolds,  as  Receiver,  Appellant,  t\  New  York 
Security  and  Trust  Company  and  Walter  Stanton, 
Respondents,  et  al. 

K.  T.  Security  Co.  v.  Saratoga  Gas  Co,,  88  Hun.  569,  affirmed. 
(Argued  October  11,  1898;  decided  November  22.  1898.) 

Appeals  from  judgments  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Sep- 
tember 18,  1895,  upon  orders,  one  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term,  the  other  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  dismissing  the 
complaint  on  trial  at  Special  Term. 

Edward  Winelow  Paige  for  William  V.  Reynolds,  receiver, 
appellant. 

William-  B.  Hornhloioer  for  New  York  Security  and  Trust 
Company  and  Walter  Stanton,  respondents. 

Judgments  and  orders  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  O'Brien,  J.,  not  voting. 


Morris   Moses,    Appellant,   v.   The    City   of    Key  West, 

Respondent. 

Moses  V.  City  of  Key  West,  15  Misc.  Rep.  15,  affirmed. 
(Argued  October  11,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  the  city  of  New  York,  entered  December 
26, 1 895,  upon  an  order  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  at  a  Trial  Term. 

William  F,  Randel  for  appellant. 

Burton  N,  Harrison  for  respondent. 

Judgment  and  order  affirmed,  with  costs  ;  no  opinion. 

All  concur. 

67 
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Ada  S.  De  Van,  Kespondent,  v.  The  Commeboial  Trav- 
elers' Mutual  Accident  Association  of  America, 
Appellant. 

De  Van  v.  Com.  Tf'avelers^  Accident  Assn.,  92  Hun,  256,  affirmed. 
(Argued  October  12,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  28,  1895,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

J/.  W.  Van  Auken  for  appellant. 

6\  M.  Lindsley  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur. 


WiixiAM  Oakes,  Respondent,  v.  August  Kimmel,  Appellant. 

Ckikes  V.  Kimmel,  86  Hun,  617,  affirmed. 

(Argued  October  13,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  April 
15,  1895,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict. 

James  M,  E.  (?'  Grady  for  appellant. 

George  M.  Williams  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


The  First   National   Bank   of  Champlain,  Appellant,  v. 
Orville  K.  Wood  et  al..  Respondents. 

First  National  Bank  v.  Wood,  86  Hun,  491,  affirmed. 
(Argued  October  13,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Terra  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
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18,  1895,  aflSrming  a  judgment  in  favor  of  defendants  entered 
upon  the  report  of  a  referee. 

Royal  Corhin  for  appellant. 

(?.  H.  Beckwith  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur.  

In  the  Matter  of  Edward  Howard,  Deceased. 

Phcebe  J.   HoGAN,  Contestant,   Appellant;  Daniel  Kava- 

NAUGH,  Petitioner,  Respondent. 

Matter  of  Howard,  92  Hun,  607.  affirmed. 

(Submitted  October  14.  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Terra  of  the 
Supreme  Court  in  the  iifth  judicial  department,  entered  Janu- 
ary 6,  1896,  affirming  a  decree  of  the  Surrogate's  Court  of 
the  county  of  Cattaraugus. 

W,  S,  Thraslhcr  and  Wentxoorth  cfe  Wmiiworih  for  appellant. 

D.  E.  Poxoell  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Catherine  Sheridan,  Respondent,  v.  William  Scott, 

Appellant. 

Shtridan  v.  Scott,  14  Misc.  Rep.  658,  affirmed. 
(Argued  October  14,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  entered  November  8,  1895,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

CharUs  C.  Nadal  and  Edicay^d  P.  Mowton  for  appellant. 

Joh7i  A,  Duiton  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 
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Catherine  M.  Stott,  Respondent,  v.  Addison  J.  Churchill 

et  al.,  Appellante. 

Stott  V.  Churchill,  15  Misc.  Rep.  80,  affirmed. 
(Argued  October  14,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  tlie  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New 
York,  entered  December  31,  1895,  affirming  a  judgment  m 
favor  of  plaintiff  entered  upon  a  verdict,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

Thomas  S,  Moore  and  Herbert  C.  Smyth  for  appellants. 

John  A,  Duttoni  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 

The   Binghamton   Trust   Company,   Appellant,   t>.  Abijah 

Weston  et  al..  Respondents. 

Binghamton  Tnut  Co.  v.  Weston,  90  Ilun,  605,  affirmed. 
(Argued  October  14,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  Octo- 
ber 24,  1895,  affirming  a  judgment  in  favor  of  defendants, 
entered  upon  a  decision  of  the  court  on  trial  at  Circuit,  a  jury 
having  been  waived. 

C,  S.  Oary  for  appellant. 

«/.  //.  Waring  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  Gray  and  O'Brien,  J  J.,  dissenting. 


George  II.  Spring,  Respondent,  v.  The  Delaware,  Lacka- 
wanna AND  Western  Railroad  Company,  Appellant. 

Spring  v.  Delaware,  L.  cfe  W.  R.  R.  Co.,  88  Hun,  385,  affirmed. 
(Submitted  October  14,  1898  ;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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July  10,  1895,  upon  an  order  affirming  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

Robert  T,  Turner  for  appellant. 

Jud^on  A,  Gibson  for  respondent. 

Judgment  and  order  affirmed,  with  coats,  on  opinion  below. 
All  concur,  except  Martin,  J.,  not  sitting. 


George   Barker,   Respondent,  v.  The   Cunard   Steamship 

Company  (Limited),  Appellant. 

Barker  v.  Canard  Steamship  Co.,  91  Hun,  495,  affirmed. 
(Argued  October  17,  1898  ;  decided  November  22,  1S98.) 

Appeal  from  a  judgment  and  order  of  the  late  General 
Terra  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  respectively  December  31  and  20,  1895,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  an 
order  denying  a  motion  for  a  new  trial. 

Joseph  Kling  and   Williani  M.  Ivlns  for  appellant. 

Franklin  Pierce  and  Abraham  (f ruber  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


JoHX    H.  Wilson,    Respondent,  v,  Fred    W.  Webber   and 
Francis  N.  Trevor,  Appellants,  Impleaded  with  Otlkcre. 

Wilsfm  V.  Wkt'tmore,  93  Iliin,  466,  affirmed. 

(Argued  October  17,  1898;  decided  November  22,  1898.) 

Appeal  from  an  order  of  the  Jate  General  Term  of  the 
Supreme  Court  in  the  fiftli  judicial  department,  entered  in 
Deceinher,  1805,  sustaining  plaintiff's  exceptions  to  a  dismissal 
of  the  complaint  by  the  trial  court,  ordered  to  heard  in  the  first 
instance  at  General  Term,  and  granting  a  new  trial. 
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Edivard  C,  Hart  for  appellants. 

Williayti  IT.  Vicary  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs,  on  opinion  below. 
All  concur. 


Edward  Spencer  Hall,  Respondent,  v.  Herter  Brothers^ 

Appellant. 

HaU  V.  Herter  Brothers,  90  Hun,  280,  affirmed. 
(Argued  October  18,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  Oeneral  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  25,  1895,  upon  an  order  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict,  and  an  order  deny- 
ing a  motion  for  a  new  trial. 

Julius  II.  Seymour  for  appellant. 

C.  jV.  Bovee^  Jr,^  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
AH  concur,  except  Parker,  Ch.  J.,  not  sitting. 


Otto  G.  Spann  et  al.  Respondents,  v.  The  Erie  Boatmen's 
Transportation  Company  (Limited),  Appellant. 

Span  V.  Erie  Boatmen's  Transportation  Co.,  15  Misc.  Rep.  701,  affirmed. 
(Argued  October  18,  1898;  decided  November  22,  1898.) 

*  Appeal  from  a  judgment  of  the  General  Term  of  the  late 
Superior  Court  of  Buffalo,  entered  December  28, 1895,  affirm- 
ing a  judgment  in  favor  of  plaintiffs  entered  upon  a  decision 
of  the  court  at  a  Trial  Term,  a  jury  having  been  waived. 

George  Clinton  for  appellant. 

Moses  Shire  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  cuncur. 


MEMORANDA.  .695 

Edward  H.  Van  Ingen,  Respondent,  v.  The  Star  Company, 

Appellant. 

Van  Ingen  v.  Star  Co.,  1  App.  Div.  429,  afl9rmed. 
(Argued  October  21,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  respectively  February  21  and  11,  1896,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict, 
and  an  order  denying  a  motion  for  a  new  trial. 

John  Notman  for  appellant. 

Walter  S,  Logan  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Martin,  J.,  not  sitting. 


Oscar  B.  Davis,  Respondent,  v,  Hilton  Bridge  Construc- 
tion Company,  Appellant. 

Davis  V.  Hilton  Bridge  Construction  Co.,  2  App.  Div.  615,  aflBrmed. 
(Argued  October  24,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Feb- 
ruary 1 1, 1896,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

Charles  S.  Balcer  for.  appellant. 

George  D.  Reed  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur. 


Americus   F.   Callahan,   Respondent,  v.  Moses  R.  Crow, 

•  Appellant. 

Callahan  v.  Croit,  91  Hun,  346,  affirmed. 

(Argued  October  24,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
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ary  10,  1896,  upon  an  order  afBrming  a  judgment  in  favor  of 
plaintiflF  entered  upon  a  verdict  directed  by  the  court,  and  an 
order  denying  a  motion  for  a  new  trial. 

Franklin  Bien  for  appellant. 

C'  N,  Bavee^  Jr.^  and  John  McG.  Goodale  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


9 

LoRENz   Leopold,   Respondent,   v.   Esther  Hallheimeb, 
Appellant,  Impleaded  with  Others. 

Leopold  V.  Ilallheiiner,  1  App.  Div.  202,  affirmed. 
(Argued  October  24,  1898;  decided  November  22,  1808.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  7,  1896,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  dismissing  the  complaint 
on  trial  at  a  Special  Term  of  the  late  City  Court  of  Brooklyn, 
•    and  granting  a  new  trial. 

3f.  liallhehner  for  appellant. 

Fernando  SoUnger  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs,  on  opinion  below. 
All  concur. 


Thomas  P.  Wood,  Respondent,  i\  Tiik  Third  AvEinjB  Kail- 
road  Company,  Appellant. 

Wood  V.  Third  Avenue  It  R.  Co,,  91  Hun,  276,  affirmed. 
(Argued  October  25,  1898;  decided  November  22,  1898.) 

Appe/lI.  from  a  judgment  of  the  late  General  Terra  of  the 
Supreme  Court  in  the  sec(md  judicial  department,  entered 
December  18,  1805,  upon  an  order  reversing  an  order  of  the 
Kint]:s  County  Circuit  ii^rantin^:  a  motion  to  set  aside  a  verdict 
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in  favor  of  plaintiff  and  for  a  new  trial,  and  directing  judg- 
ment upon  the  verdict. 

Eugene  Tread/well  and  Henry  L,  Scheuermann  for  appellant. 

Isaac  M.  Kapper  for  respondent. 

Judgnnent  and  order  affirmed,  with  costs ;  no  opinion. 
Concur :    Bartlett,   Haight,    Martin   and    Vann,   JJ.  ; 
dissent,  Parker,  Ch.  J.,  Gray  and  O'Brien,  J  J. 


Abraham  Lindo  et  al.,  Appellants,  v,  Matthew  T.  Murray, 
as  Executor  of  Matthew  Murray,  Deceased,  Kespondent. 

Lindo  V.  Murray^  91  Hun,  335,  affirmed. 

(Argued  October  25.  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  14,  1896,  upon  an  order  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of  the  court  dis- 
missing the  complaint  on  trial  at  Special  Term. 

Samuel  Greenhaum  for  appellants. 

John  II,  Rogan  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  upon  the  ground 
that  the  judgment  construing  tlie  will  is  conclusive  upon  the 
parties ;  no  opinion. 

All  concur,  except  Parker,  Ch.  J.,  not  sitting. 


Martha   E.  Seymour,  Appellant,  v.  The  Spring  Forest 
Cemetery  Association  et  al..  Respondents. 

Seymour  v.  SpHng  Forest  Cemetery  Ams?i.,  4  App.  Div.  359,  affirmed 
(Argued  October  25,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tliird  judicial  department,  entered  Sep- 
tember 18,  1800,  npon  an  order  affirming  a  judgment  in 
favor  of  defendants  entered  U])on  the  report  of  a  referee. 

88 
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Edward  K,  Clark  for  appellant. 

Israel  T.  Deyo  and  //.  Fred  Lyon  for  respondents. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Martin,  J.,  not  sitting. 


Henry  S.  Anderson,  Appellant,  v,  Edward  T.  Dickinson, 

Respondent. 

Anderson  v.  Diektmon,  88  Hun,  614,  affirmed*. 
(Argued  October  26,  1898;  decided  November  22,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered 
November  17,  1895,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee,  and  granting  a  new  trial. 

jF,  D.  Wrkjht  for  appellant. 

Herbert  Green  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend-' 
ant  on  the  stipulation,  with  costs,  on  opinion  below. 
All  concur,  except  Haight,  J.,  not  sitting. 


Henry  Turroshke,  Respondent,  v,  Adam  G.  Friederich  et  ai.. 

Appellants. 

Turroshke  v.  Fnederich,  2  App.  Div.  616,  affirmed. 
(Submitted  October  26,  1898  ;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  in 
February,  189G,  upon  an  order  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  an  order  denying  a 
motion  for  a  new  trial. 

George  F,  Yeoman  for  appellants. 

Morris  Bull  for  respondent. 

Judgment  and  order  affirmed,  with  costs. 
All  coTKMir,  except  (tkay,  J.,  absent. 


MEMORANDA. 


699 


Louis  Shafabman,  Appellant,  v.  Max  Jacobs,  Impleaded,  etc., 

Respondent, 

Shafarman  v.  Jacobs,  16  Misc.  Rep.  10,  affirmed. 
(Submitted  October  27,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  General  Term  of  the 
late  Superior  Court  of  the  city  of  New  York,  entered  Decem- 
ber 20,  1895,  affirming  a  judgment  in  favor  of  the  defendant 
Max  Jacobs,  entered  upon  a  decision  of  the  court  at  a  Trial 
Term  dismissing  plaintiffs  complaint. 

Louis  Manheim  for  appellant. 

Mdx  Altmayer  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion.  , 
All  concur. 


The  Franklin  National  Bank  of  the  City  of  New  York, 
Respondent,  v.  Isaac  B.  Newcombe  et  al.,  Appellants. 

Franklin  National  Bank  v.  Newcombe,  1  App.  Div.  294,  affirmed. 
(Argued  October  28,  1898;  decided  November  22,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 15,  1896,  upon  an  order  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

Treachoell  Cleveland  for  appellants. 

Philip  Carpenter  and  Jonathan  C,  Ross  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


Alexander  Pollock,  Respondent,  w   Pennsylvania    Iron 

AVoRKs  Company,  Appellant. 

Pollock  V.  Penn.  Iron  Worka  Co.,  13  Misc.  Rep.  194,  affirmed. 
(Argued  October  17.  1898;  decided  November  22,  1898.) 

Appeal  by  permission  from  a  judgment  of  the  General 
Term  of  the  late  Court  of  Common  Pleas  for  the  city  and 
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county  of  New  York,  entered  June  10,  1895,  affirnimg  a 
judgment  of  the  General  Term  of  the  City  Court  of  New 
York,  affirming  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

William  IL  Maginnis  and  John  Cummins  for  appellant. 

Charles  De  Hart  Brower  for  respondent. 

Per  Curiam.  The  legal  effect  of  the  omission  of  the 
defendant  at  the  close  of  the  testimony  to  move  either  for  a 
dismissal  of  the  complaint  or  the  direction  of  a  verdict  in  its 
favor  was  to  consent  to  the  submission  of  the  case  to  the 
jury.  We  are,  therefore,  prevented  from  considering  whether 
the  defendant  was  entitled  to  judgment.  None  of  the  excep- 
tions to  the  charge  call  for  a  reversal. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

John  H.  Markell,  Respondent,  v.  Samuel  K.  Nester, 

Appellant. 

Markell  v.  Nester,  29  App.  Div.  55,  appeal  dismissed. 
(Submitted  November  21,  1898;  decided  November  29,  1898.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, entered  May  18,  1898,  affirming  an  order  of  the  Special 
Term  substituting  attorneys  and  substituting  the  administra- 
trix of  the  plaintiff  in  the  place  of  the  plaintiff. 

The  motion  was  made  upon  the  ground  that  the  order  was 
not  appealable. 

Ilaminond  c6  Hammond  for  motion. 

No  one  opposed. 

]VIotion  granted  and  appeal  dismissed,  with  costs. 


MEMORANDA.  701 

The  New  York  Life  Insurance  and  Trust  Company,  as 
Trustee  of  Francis  W.  Lasak,  Deceased,  Appellant,  v.  Ophe- 
lia J.  CuTHBERT  et  al.  and  Antoinette  Lucinda  Scher- 
MERHORN,  Appellant,  and  Mary  A.  Frost  et  al.,  as  Executors 
of  Calvin  Frost,  Deceased,  et  al..  Respondents. 

Reported  below,  31  App.  Div.  191. 

(Submitted  November  21,  1898;  decided  November  29,  1898.) 

Motion  to  prefer  an  appeal  from  a  judgment  oi  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  August  16,  1898,  modifying  and,  as  modified, 
affirming  a  judgment  entered  upon  the  report  of  a  referee. 

The  motion  was  made  upon  the  ground  that  one  of  the  defend- 
ants died  after  tlie  action  was  at  issue  and  that  the  appeal  was 
entitled  to  a  preference  under  subdivision  4,  section  791  of 
the  Code  of  Civil  Procedure. 

R.  E.  (k  A.  J,  Prime  for  motion. 

No  one  opposed. 

Motion  denied  upon  the  authority  of  Colton  v.  N.  Y.  Ele- 
vated E.  E.  Co.  (151  N.  Y.  266),  without  costs. 


Robert  Hackett  et  al..  Appellants,  v,  John  C.  Campbell,  Jr., 

et  al..  Respondents. 

Reported  below,  10  App.  Div.  523. 

(Submitted  November  31.  1898;  decided  November  29,  1898.) 

Motion  to  prefer  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  December  14,  1896,  affirming  a  judgment 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  since  the  appeal 
was  taken  one  of  the  appellants  has  died  and  that  the  appeal 
was  entitled  to  a  preference  under  subdivision  4,  section  791  of 
the  Code  of  Civil  Procedure. 
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R,  E,  &  A.  J.  Prime  for  motion. 

No  one  opposed. 

Motion  denied  upon  the  anthority  of  Colton  v.  JT.  Y.  Ele- 
vated R.  R.  Go.  (151  N.  Y.  266),  without  costs. 


John  W.  Qlark,  Respondent,  v.  The  National  Shoe  and 
Leather  Bank  of  the  City  of  New  Yoek,  Appellant. 

Reported  below,  82  App.  Div.  316. 

(Argued  November  21,  1898;  decided  November  29,  1898.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second  judi- 
cial department,  entered  July  16,  1898,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  decision  of  the  court 
at  a  Trial  Term,  a  jury  having  been  w^aived. 

The  motion  was  made  upon  the  ground  that  the  judgment 
is  not  appealable  under  sections  190,  191  of  the  Code  of  Civil 
Procedure ;  that  no  question  of  law  is  involved  ;  that  the  find- 
ings of  fact  were  unanimously  approved  by  the  Appellate 
Division,  and  that  the  appeal  has  not  been  allowed  by  the 
Appellate  Division  or  a  judge  of  the  Court  of  Appeals. 

O.  B.  Gould  for  motion. 

Putney  <&  Bishop  opposed. 

« 

Motion  denied,  with  costs. 


Matilda  Schneider,  Appellant,  v.  The  City  of  Rochester, 

Respondent. 

Reported  below,  38  App.  DIv.  458. 

(Submitted  November  21,  1898;  decided  November  29,  1898.) 

Motion  to  prefer  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  October  14,  1808,  affirming  a  judgment 
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in  favor  of  defendant  entered  upon  a  decision  of  the  court 
dismissing  the  complaint  on  trial  at  Special  Term. 

The  motion  was  made  upon  the  ground  that  the  appeal 
involved  questions  of  public  importance  which  should  be 
speedily  determined. 

Elhridge  L.  Adams  for  motion. 

No  one  opposed. 

Motion  denied,  without  costs. 


Buffalo  Cement  Company,  Limited,   Appellant,  v,  Pliny 
B.  McNaughton,  Impleaded,  etc.,  et  al.,  Bespondents. 

(Submitted  November  21,  1898;  decided  December  6,  1898.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
156  N.  Y.  702.) 

Joseph  A.  Barr,  Respondent,  v.  Henry  L.  Fish,  Jr.,  Survivor, 
etc.,  and  Maude  A.  B.  Fish,  Executrix  of  Henry  L.  Fish, 
Deceased,  Appellants. 

Reported  below,  87  Hun,  522. 

(Argued  November  28,  1898;  decided  December  6,  1898.) 

Motion  to  dismiss  an  appeal,  by  permission,  from  a  judg- 
ment of  the  late  General  Term  of  the  Supreme  Court  in  the 
fifth  judicial  department,  entered  July  13,  1895,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  rendered 
at  the  Monroe  County  Court,  and  affirming  an  order  denying 
a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  no  question 
of  law  was  involved  which  could  be  reviewed  by  the  Court 
of  Appeals. 

John  A.  Collier  Wright  for  motion. 

Frede^'iok  A.  Mann  opposed. 

Motion  denied,  with  costs. 
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In  the  Matter  of  the  Succession  Tax  on  a  Trnst  Fund  Created 
by  the  Third  Item  of  the  Last  Will  and  Testament  of 
Henuy  B.  Gibson,  Deceased. 

James  A.  Roberts,  Comptroller  of  the  State  of  New  York, 
Appellant ;  James  M.  Smith  et  al.,  Respondents. 

(Submitted  November  21,  18d8;  decided  December  6,  1898.) 

Motion  to  amend  remittitur  by  inserting  after  the  words 
"  with  costs,"  the  following  words,  "  to  each  respondent  appear- 
ing in  this  court  by  separate  attorneys,  to  be  paid  by  the 
appellant."     (See  157  K  Y.  680.; 

Motion  granted. 
Nellie  French,  Appellant,  v.  Alvin  Seamans,  Respondent. 

Fre?icfi  V.  Merrill,  27  App.  Div.  612,  appeal  dismissed. 
(Submitted  November  21,  1898;  decided  December  6,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  31,  1898,  reversing  an  order  of  Special  Term  denying 
a  motion  to  set  aside  a  verdict  and  all  proceedings  had  thereon. 

Jo/in  F.  Little  for  appellant. 

John  F,  ParkhxLvst  for  respondent. 

Appeal  dismissed,  with  costs,  on  Ywr^  A^r%dale  v.  Kmg 
(155  K  Y.  325). 

All  concur,  except  Geay,  J.,  absent. 


In  the  Matter  of  Louisa  Williams,  an  Alleged  Incompetent 

Person. 

John  L.  Seageb,  as  Temporary  Administrator  of  Louisa 
Williams,  Deceased,  Appellant ;  Myrtle  Sullivan  et  al., 
Respondents. 

Matter  of  WiUiams,  24  App.  Div.  247,  affirmed. 
(Argued  November  21,  1898;  decided  December  6,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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January  10,  1898,  affirming  an  order  of  the  Onondaga 
County  Court  confirming  the-  finding  of  a  sheriff's  jury 
adjudging  Louisa  Williams  incompetent  to  manage  her 
affairs,  and  denying  a  motion  to  set  aside  the  finding. 

O.  TF.  O^Brien  for  appellant. 

M,  E,  Driscoll  and  J.  R,  Shea  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
All  concur,  except  Gkay,  J.,  absent. 


In  the  Matter  of  the  Petition  of  Habrison  C.  Fales,  Respond- 
ent, to  be  Reheved  from  his  Purchase  on  the  Foreclosure 
Sale  in  Action  of  Teunis  Schenck  Remsen,  Appellant,  v. 
Sarah  A.  Storm  et  al. 

Matter  of  Fales,  33  App.  Div.  611,  affirmed. 

(Argued  November  21,  1898;  decided  December  6,  1898.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  25,  1S98,  atiirmiug  an  order  of  Special  Term  reliev- 
ing the  petitioner  from  his  purchase  at  a  foreclosure  sale. 

Hector  M.  Uitehings  for  appellant. 

J.  Alexander  Koones  for  respondent. 

Orders  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


James   H.   Ryan    and    Duncan   Thompson,   Appellants,   v. 

Francesco  Pistone,  Respondent. 

Byan  v.  Pi8to?ie,  89  Hun,  78,  affirmed. 

(Submitted  November  22,  1898;  decided  December  6,  1898.) 

Appeal  from  an  order  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 

89 
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August  6,  1895,  reversing  a  judgment  in  favor  of  plainti£Es 
entered  upon  a  verdict,  and  granting  a  new  trial. 

Ralph  Ilickox  for  appellants. 

Raymond  C,  Haff  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  the 
plaintiffs  on  the  stipulation,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 


In  the  Matter  of  Clement  Acton  Gbiscom,  Juniob,  Eespond- 
ent,  a  Witness  Summoned  to  Attend  before  Rudolf 
DuLON,  a  Commissioner  Appointed  by  the  Royal  Prus- 
bian  Seeamt  ;  The  German  Government,  Appellant. 

Matter  of  OH^com,  28  App.  Div.  72,  appeal  dismissed. 

(Argued  November  21,  18»8;  decided  December  18,  1888.) 

• 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
14,  1898,  dismissing  an  appeal  from  an  order  of  Special  Term 
vacating  a  subpcena  requiring  the  respondent  to  appear  before 
a  commissioner  and  testify. 

Rudolf  Dulon  for  appellant. 

Charles  M.  Hough  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


J.  Sterling  Drake  et  al.,  Respondents,  v.  The  Village  of 

Port  Kichmond,  Appellant. 

Drake  v.  Village  of  Pai't  Richmond,  1  App.  Div.  248,  affirmed. 
(Submitted  November  23,  18»8;  decided  December  18,  1898.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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February  27,  1896,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  couii;  on  trial  at  Special  Term. 

Alniet  F.  Jenks  for  appellant. 

Beiijaynin  Eates  for  respondents. 

Judgment  affirmed,  with  costs*  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 


John  Edwards,  Appellant,  v.  The  Niagara  Fire  Inscraxoe 
Company  of  the  City  of  New  York,  Eespondent. 

Edwards  v.  Niagara  F.  Ins.  Co,,  91  Hun,  637,  aiBrmed. 
(Argued  November  28,  1808;  decided  December  18,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  4,  1895,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  the  report  of  a  referee. 

Marcus  T.  Hun  iot  appellant. 

Franklin  M.  Danaher  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


Jacob  IIirshfeld,  Suing  on  his  own  Behalf  and  on  Behalf  of  all 
Other  Creditors  of  The  Madison  Square  Bank,  Respondent, 
V,  Lawrence  J.  Fitzgerald  et  ah,  Appellants,  Impleaded 
with  John  Bopp  et  al.,  Respondents. 

(Submitted  December  12,  1898;  decided  December  16,  1898.) 

Motion  for  reargument  denied,  and  motion  to  amend  remit- 
titur so  as  to  read  "  without  costs  to  either  party  "  granted. 
(See  157  N.  Y.  166.) 
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Chaeles   F.   Mattlage,   Respondent,  v.   The   New  York 
Elevated  Railroad  Company  et  ah.  Appellants. 

Mattlage  v.  New  York  Elevated  R.  R.  Co.,  14  Misc.  Rep.  291,  affirmed. 
(Submitted  November  28,  1898;  decided  December  16,  1898.) 

Appeal  from  an  order  of  the  General  Term  of  the  late 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  November  7,  1895,  reversing  a  judgment  for  nominal 
damages  only,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term,  and  granting  a  new  trial. 

Julien  T.  DavieSy  J,  C.  Thomson  and  Charles  A.  Gay*- 
diner  for  appellants. 

Charles  D,  Ridgway  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against  the 
defendants  on  the  stipulation,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 


Charles  W.  Strader,  Respondent,  v.  The  New  York,  Lake 
Erie  and  Western  Railroad  Company,  Appellant. 

Strader  v.  jSew  York,  L.  E.  &  W.  R.  R.Co.,  86  Hiin,  613,  affirmed. 
(Argued  November  29,  1898;  decided  December  16,  1898.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  11, 1805,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 

Uenru  Bacon  for  appellant. 

G^ Nelll  (&  Royce  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 
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The  People  of  the  State  of  New  York  ex  rel.  Andrew 
Cornwall,  Appellant,  v.  Timothy  L.  Woodruff  et  al.,  as 
Commissioners  of  the  Land  Office  of  the  State  of  New 
York,  Respondents. 

People  ex  rel.  Cornwall  v.  Woodruff,  80  App.  Div.  43,  affirmed. 
(Argued  November  21,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  May  20,  1898,  affirming,  on  certiorari,  a  deter- 
mination of  the  commissioners  of  the  land  office  making  a 
grant  of  land  under  water. 

Henry  Piircell  for  appellant. 

T,  E.  Hancock  for  respondents. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


William  B.  Cogswell,  Appellant,  v.  Percy  Chubb  et  al., 

Respondents. 

CogBicell  V.  Chubb,  1  App.  Div.  93,  affirmed. 

(Argued  November  28,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  (lei)artment,  entered  Feb- 
ruary 3, 1896,  affirming  a  judgment  of  the  late  Superior  Court 
of  the  city  of  New  York  in  favor  of  defendants  entered  upon 
a  verdict  directed  by  the  court,  and  an  order  denying  a  motion 
for  a  new  trial. 

Everett  P,  Wh:eler  for  appellant. 

J.  Langdon  Ward  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent. 
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Henry  W.  T.  Steinway,  Appellant,  «».  William  Steinway 

et  al.,  Kespondents. 

Steinway  v.  Steinway,  2  App.  Div.  301,  affirmed. 
(Argued  November  30,  18»8;  decided  January  10,  18d9.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
17,  1896,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  decision  of  the  court  dismissing  the  complaint  upon  the 
merits,  on  trial  at  Special  Term. 

James  C,  Carter  and  Edward  B,  Ilill  for  appellant. 

George  TT.  Cotterill  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not 
sitting. 


Arthur   W.  Sweezy,   Appellant,   v.   Harry   C.   McBrair, 

Respondent. 

Sweezy  v.  McBrair,  89  Hun,  155,  affirmed. 

(Argued  November  30,  1898;  decided  Januarj'  10,  1899.) 

Appeal  from  a  judgment  and  order  of  the  late  General 
Term  of  the  Supreme  Court  in  the  second  judicial  department, 
entered  August  9,  1895,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  dismissing  the 
complaint  on  trial  at  Special  Term. 

Gilbert  0.  llnhe  for  appellant. 

William  Yanaynee  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  (tray,  J.,  absent. 

Jennie  M.  Pekry,  Appellant,  r.  John  S.  Kent  et  al., 

Kespondents. 

Perry  v.  Kent,  S8  Hun.  407,  affirmed. 

(Submitted  November  30,  189H ;  decided  January  10,  1899.) 

Appeal  from  a  judgment  and  order  of  the  late  General 
Term  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
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ment,  entered  Jnly  10,  1895,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  dismissing 
the  complaint  on  trial  at  Special  Term. 

Howard  C.  Wiggins  for  appellant. 

Jones  (&  Townsend  for  respondents. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray,  J.,  absent,  and  Martin,  J.,  not 
sitting. 

Morris  Robinson,  Respondent,  v.  The  Metropolitan  Life 

Insurance  Company,  Appellant. 

Bobinmn  v.  Metropolitan  L.  Ins.  Co.,  1  App.  Div.  269,  affirmed. 
(Submitted  November  30,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  respectively  February  8  and  6,  1896,  affirming 
a  judgment  hi  favor  of  plaintiff  entered  upon  a  verdict,  and 
an  order  denying  a  motion  for  a  new  trial. 

Edward  M,  Grout  for  appellant. 

Thomas  F,  Magner  for  respondent. 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Gray,  J.,  absent. 


JosKPH  11  ANN k; AN,  Respondent,  v.  The  Union  Warehouse 
Company,  Appellant,  Impleaded  with  Others. 

Ilannigan  v.  Union  Warehouse  Co.,  3  App.  Div.  618,  affirmed. 
(Argued  December  5,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  15,  181)6,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for  a 
new  trial. 
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William  Allen  Butler  and  John  Noi/inan  for  appellant. 

James  D,  Bell  for  respondent. 

Judgment  afSrined,  with  costs ;  no  opinion. 
All  concur,  except  O'Brien,  J.,  dissenting,  and  Bartlett 
and  Martin,  JJ.,  not  voting. 


Edward  H.  Moubray,  Appellant,  v.  William  J.  Moubray 

et  al..  Respondents. 

Moubray  v.  Moubray,  8  App.  Div.  227,  affirmed. 
(Argued  December  6,  18»8;  decided  January  10,  1899.)' 

Appeal  froro  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  11,  1896,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  dismissing  the  complaint 
on  trial  at  Special  Term. 

H,  H,  Snedeker  for  appellant. 

Joaiak  T,  Marean  for  respondents.  . 

Judgments  affirmed,  with  costs,  on  opinion  below. 
All  concur. 


William  Seward  Webb,  Respondent,  v.  William  H.  Mob- 

RisoN  et  al.,  Appellants. 

Webb  V.  Morrison,  93  Hun,  605,  affirmed. 

(Argued  December  6,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  20,  1896,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

C,  D.  Adams  and  Rollin  IL  Smith  for  appellants. 

Edwin  Countryman  and  Charles  E,  Snyder  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Martin,  J.,  not  sitting. 
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Henry    Wilhelm,    Respondent,   v,   Nathan    Federgreen, 

Appellant. 

Wilhelm  v.  Federgreen,  2  App.  Div.  483,  afSrmed. 
(Argued  December  7,  1898;  decided  January  10,  1899.) 

• 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  tlie  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  respectively  April  7  and  March  28, 1896,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict, 
and  an  order  denying  a  motion  for  a  new  trial. 

Edward  Kavfmann  for  appellant. 

Edmund  Luis  Mooney  and  Charles  Blandy  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  O'Brien  and  Haight,  JJ.,  not  voting. 


Almok  T.  Wilcox  et  al..  Appellants,  v.  Edward  Bread  et  al., 

Respondents. 

Wilwx  v.  Bread,  92  Hun,  9,  affirmed. 

(Submitted  December  7,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  2,  1896,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  dismissing  the  com- 
plaint on  trial  at  Circuit. 

O,  M,  Reillij  for  appellants. 

Piper  &  Rice  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Martin,  J.,  absent. 


714  MEMORANDA. 

Joseph  Schlitz  Brewing  Company,  Appellant  and  Kespond- 
ent,  V.  Henry  J.  Ester  et  al.,  Respondents  and  Appellants* 

8c?ilitz  Brewing  Co.  v.  Eater,  86  Hun,  22,  affirmed. 
(Argued  December  7,  18»8;  decided  January  10,  1899.) 

Cross-appeals  from  a  judgment  of  the  late  General  Term 
of  the  Supreme  Court  in  the  lifth  judicial  department,  entered 
May  14,  1895,  which  reversed  in  part,  and  in  other  respects 
affirmed,  a  judgment  in  favor  of  defendants  entered  upon  a 
decision  of  the  court  dismissing  the  complaint  upon  the 
merits,  on  trial  at  Special  Term,  and  granted  a  new  trial  as  to 
the  part  reversed. 

Scott  Cicnimiiiga  and  Henry  M,  ITiU  for  plaintiff. 

Ahrahavi  Benedict  for  defendants. 

Judgment  and  order  affirmed  and  judgment  absolute  ordered 
against  the  defendants  upon  their  stipulation,  on  their  appeal 
from  the  order  for  a  new  trial,  as  to  the  issue  arising  upon  the 
charge  that  the  cliattel  mortgage  and  bill  of  sale  were  in  fraud 
of  the  defendant  Henry  J.  Ester's  creditors ;  without  costs  ia 
this  court  to  either  party,  on  opinion  below. 

All  concur,  except  Martin,  J.,  absent. 


Alonzo  E.  Smith,  Respondent,  v,  Stuart  W.  Cowan, 

Appellant. 

Smith  V.  Coican,  3  App.  Div.  230,  affirmed. 

(Argued  December  7,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  respectively  April  10  and  7,  1896,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and  an 
order  denying  a  motion  for  a  new  trial. 

Walter  li.  Beach  for  appellant. 

Herbert  Green  for  respondent. 

Judgment  and  order  affirmed,  with  costs  on  opinion  below. 
All  concur,  except  Martin,  J.,  absent. 
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Julia  A.  Shaw,  Respondent,  v,  Agnes  Clare   Bryant   et 

al..  Appellants. 

8haw  V.  Bryant,  90  Hun,  374,  affiiroetl. 

(Argued  December  7, 1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  and  order  of  the  late  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  December  9,  1895,  modifying  and,  as  modified,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon  the  report 
of  a  referee. 

A,  G.  Vanderpoel  and  George  N orris  for  appellants. 
Esek  Cowen  for  respondent. 

• 

Judgment  and  order  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Martin,  J.,  absent. 


John    B.    Kincaid,    Respondent,    v,    Charlotte    Kincaid, 

Appellant,  Impleaded  with  Others. 

Kincaid  v.  Kincaid,  85  Hun,  141,  affirmed. 

(Submitted  December  9,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  and  order  of  the  late  General 
Term  of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  April  5, 1895,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

Rogers  c&  Atwdl  for  appellant. 

Bradley  Winslow  for  respondent. 

Judgment  and  order  affirmed,  with  costs,  on  opinion  l)elow. 
All  concur,  except  O'Bkikn,  J.,  not  voting,  and  Martin,  J., 
not  sitting. 
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John  W.  Cochrane  et  al.,  as  Executors  and  Trustees  under 
the  Will  of  Adam  W.  Spies,  Deceased,  Respondents,  v. 
Sarah  Ann  Kip  et  al.,  Respondents;  Arthur  C.  Hum- 
bert, Individually  and  as  Administrator  of  Florence 
Adele  Humbert,  Deceased,  Appellant. 

Cochrane  v.  Kip,  19  App.  Div.  272.  affirmed. 
(Argued  December  9,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
19,  1897,  affirming  a  judgment  of  Special  Term  in  an  action 
for  the  construction  of  a  will. 

Elihu  Root  and  Bronson  Winthrop  for  appellant. 

Henry  E,  Howlandy  Charles  Steele  and  Frank  Z.  HaU  for 
respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Bartleit,  J.,  not  sitting. 


Edwin  Van  Antwerp,  Appellant,  v.  Edward  F.  Linton  et  al., 

Kespondents. 

Van  Antwerp  v.  Linton^  89  Hun,  417,  affirmed. 
(Argued  December  12,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  Novem- 
ber 1,  1895,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  dismissing  the  complaint 
on  trial  at  Circuit. 

Fraiiklln  Pierce  for  appellant. 

Edward  W.  S,  Johnston  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Parker,  Ch.  J.,  not  sitting,  and  Mar- 
tin, J.,  absent. 
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William  B.  Powell,  Respondent,  v.  Edwakd  F.  Murray 

et  al.,  Appellants. 

Powell  V.  Murray,  3  App.  Div.  273,  affirmed. 

(Argued  December  13,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  14,  1896,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

iV".  Davenport   for  appellants. 

0,  B.  Gould  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Martin,  J.,  absent. 


Thomas  G.  Patterson,  Respondent,  v,  John  P.  McGovern, 

Appellant. 

Patterson  v.  McGocrrn,  91  Ilun,  643,  affirmed.         ' 
(Argued  December  13,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  tirst  judicial  department,  entered  Feb- 
ruary 4,  1896,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee. 

John  Vincent  for  appellant. 

Jonathan  C,  Ross  and  Philip  Carpenter  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
All  concur,  except  Parkkr,  Ch.  J.,  not  sitting,  and  Gray 
and  Martin,  JJ.,  absent. 


August    Wioke,   Respondent,   v.   The    Albany    Railway, 

Appellant. 

Wicke  V.  The  Albany  Railway,  5  App.  Div.  625,  affirmed. 
(Argued  December  13,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third    judicial   department,   entered 
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May  7, 1896,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

Simo7i  W.  Hosendale  for  appellant 

Sandall  J,  Le  Boeuf  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
All  concur,  except  Martin,  J.,  absent. 


HiPOLiTo  DuMois  et  al.,  Appellants,  'o.  William  Hill  et  al., 

Bespondents. 

Duinois  V.  HiU,  2  App.  Div.  525,  affirmed. 

(Argued  December  U,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
7,  1896,  affirming  a  judgment  in  favor  of  defendants  entered 
vpon  a  decision  of  the  court  dismissing  the  complaint  on  trial 
at  Special  Term. 

Hen/ry  W.  Goodrich  for  appellants. 

Thomas  O,  Shearman  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
All  concur,  except  Gray  and  Mabtin,  JJ.,  absent. 


Thomas  Reilly,  Respondent,  v.  Atlas  Ikon  Constbuotion 

Company,  Appellant. 

Bdlly  v.  AtltM  Iron  Construction  Co.,  8  App.  Div.  863,  affirmed. 
(Submitted  December  16,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  15, 1896,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

Herbert  C.  Smyth  and  Charles  C.  Nadal  for  appellant. 

Charles  J.  Patterson  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  Gray  and  Martin,  JJ.,  absent. 
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Charlotte  A.  Conselyea,  Respondent,  v.  Supreme  Council, 
American  Legion  of  Honor,  Appellant. 

Con^dyea  v.  Supreme  Cauneil,  3  App.  Div,  464,  affirmed. 
(Argued  December  IJ,  1898;  decided  January  10,  1899.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
17,  1896,  sustaining  exceptions  to  a  verdict  in  favor  of  defend- 
ant directed  by  the  court,  ordered  to  be  heard  in  the  first 
instance  by  the  Appellate  Division  of  the  second  judicial  depart- 
ment, which  directed  them  to  be  heard  by  the  Appellate 
Division  of  the  first  department,  and  granting  a  new  trial. 

William  A.  Ooodhart  and  Alfred  J,  Carr  for  appellant. 

John  Cummins  and  Frank  N,  O^Brien  for  respondent. 

Order  affirmed,  and  judgment  absolute  ordered  against  the 
defendant  on  the  stipulation,  with  costs. 

All  concur,  except  Gray  and  Martin,  JJ.,  absent. 
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Mary  G.  Beli^  Respondent,  v.  Frederick  A.  Bell, 

Appellant. 

BeU  v.  BeU,  4  App.  Div.  527,  affirmed. 

(Argued  December  16,  1898;  decided  January  10,  1899.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  28,  1896,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

Henry  H.  Seym^our  for  appellant. 

Charles  B.  Wheeler  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

All  concur,  except  Gray  and  Martin,  JJ.,  absent. 
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In  the  Matter  of    tlie  Application  for    the  Issuance    of  a 

Subpoena  Duces  Tecum  to  Frederick  Strauss,  Bespondent, 

to  Testify. 

Clarence  H.  Venner,  Appellant. 

Matter  of  Strauss,  30  App.  Div.  610,  appeal  dismissed. 
(Argued  January  9,  1899;  decided  January  10,  1899.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  June  17,  189S,  reversing  an  order  of  Special  Terra 
issuing  a  subpoena  duces  tectmi  commanding  the  respondent 
to  appear  before  a  commissioner  named  in  a  commission 
issued  out  of  the  District  Court  of  Arapahoe  county,  state  of 
Colorado,  and  to  produce  certain  documents  mentioned  in  the 
subpoena. 

Subsequently,  by  an  order  made  November  21,  1898,  the 
Colorado  court  vacated  and  set  aside  the  commission. 

The  motion  was  made  upon  the  grounds  that  the  order  is  not 
appealable  under  section  190,  Code  of  Civil  Procedure,  and 
that  the  questiouB  presented  by  the  appeal  are  now  of  no 
practical  importance. 

David  McClure^  Edwin  C,  Iloyt  and  Frederick  B,  Van 

Vorst  for  motion. 

John   W.  Hutchinson^  Jr.^  opposed. 

Bartletf,  J.  We  are  of  opinion  that  the  order  of  the 
District  Court  of  Arapahoe  county,  Colorado,  of  Nov^ember 
21st,  1898,  revoking,  vacating  and  setting  aside  the  dedimus 
potestatetn^  or  commission  of  Marcli  20th,  1898,  has  rendered 
the  questions  presented  by  this  appeal  purely  abstract,  and 
consequently  of  such  a  character  as  will  not  be  considered  by 
this  court.  It  follows  that  the  motion  to  dismiss  the  appeal 
should  be  granted. 

The  usual  question  of  costs  below  is  not  presented  in  this 
case  by  appellants,  as  respondent  oflFers  to  enter  into  a  stipula- 
tion waiving  costs  heretofore  obtained  against  the  api>ellants, 
and  allow*ing  the  judgment  for  costs  to  be  marked  satisfied  of 
record. 
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Motion  to  dismiss  appeal  is  granted,  without  costs  to  either 
party  as  against  tlie  other,  upon  the  execution  of  a  stipulation 
by  respondent  in  accordance  witli  this  memorandum. 

All  concur. 

Appeal  dismissed.    ^ 


The  People  of  the  State  of  New  York  ex  rel.  Fred- 
erick Strauss,  Respondent,  v.  Louis  Leubuscher  et  al., 
Appellants. 

People  ex  rel.  Straxus  v.  LenhiseJier,  34  App.  Div.  630,  appeal  dismissed. 

The  People  of  the  State  of  New  York  ex  rel.  Gordon 
MacDonald,  Respondent,  v.  Louis  Leubuscher  et  al., 
Appellants. 

People  ex  rel.   MacDonald  v.    Letibiicher,  34  App.    Div.    577,  appeal 
dismissed. 
(Argued  January  9,  1899;  decided  January  10,  1899.) 

Motions  to  dismiss  appeals  from  orders  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, made  November  25,  1898,  affirming  orders  of  Special 
Term  discharging  relators  from  custody  upon  writs  of  habeas 
corpus. 

The  relator  in  each  case  was  arrested  under  a  paper  writing 
purporting  to  be  a  mandate  over  the  signature  of  one  Edward 
J.  McCabe,  "  Commissioner  atid  Notary  Public."  This  alleged 
mandate,  among  other  things,  directed  thesheriflfof  the  county 
of  New  York  to  keep  and  closely  confine  the  relator  in  the 
jail  of  New  York  county  until  he  should  submit  to  make 
answer  to  certain  questions  put  to  him  on  behalf  of  plaintiffs 
upon  his  examination  as  a  witness  before  the  said  McCabe, 
acting  as  commissioner  to  take  the  testimony  of  witnesses 
within  this  state,  in  an  action  pending  in  the  District  Court  of 
Arapahoe  county,  Colorado,  by  virtue  of  a  commission  issuing 
to  him  under  the  seal  of  such  court. 

Subsequently,  by  an  order  made  November  21,  1898,  the 
Colorado  court  vacated  and  set  aside  the  commission. 

The  motion  was  made  upon  the  ground  that  the  questions 
presented  by  the  appeals  are  now  of  no  practical  importance. 

91 
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David  McClure^  Egertoii  L.  Winthrop^  Jr,y  and  FredericJc 
B,  Vcm  Vorst  for  motion. 

John  W.  Hutchinson^  Jr,^  opposed. 

Motion  granted,  without  costs  to  eitlier  party  as  against  the 
other,  upon  the  execution  of  a  stipulation  by  respondent  in 
accordance  with  memorandum  in  Matter  of  Application  for 
Subpoena  to  Strattss  {ante^  p.  720). 

All  concur,  except  Paekeb,  Ch.  J.,  and  O'Bimen,  J., 
dissenting. 
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ABSTRACT  QUESTION. 
See  Appeal,  30. 

ABUTTING  OWNERS. 
See  Railroads,  10-18. 

ACCORD  AND  SATISFACTION. 
See  Debtor  and  Creditor,  2,  8. 

ACCOUNTING. 

iSS00  Evidence,  18. 

Partnership.  1-8,  6. 
Real  Property,  1,  2. 
Surrogates,  2. 

ACCOUNT  STATED. 
See  Debtor  and  Creditor,  1. 

ADULTERY. 

See  Appeal,  11. 
Divorce,  1-4. 

ADVERSE  POSSESSION. 
See  Real  Property,  8-11. 

ANTI-SCALPING  ACT. 
See  Session  Laws,  52. 

APPEAL. 

1.  Action  Transferred  from  Justice's 
Court  on  Anmcer  of  Title.  The 
provision  of  the  Code  of  Civil 
Procedure  (§  191.  subd.  1),  pro- 
hibiting an  appeal  to  the  Court  of 
Appeals  in  an  action  commenced 
in  any  court  other  than  the  Su- 
preme Court,  unless  allowed  and 
certified  by  the  Appellate  Divis- 
ion, applies  to  an  action  originally 


commenced  in  a  Justice's  Court, 
discontinued  there  on  the  inter- 
position of  an  answer  of  title,  and 
thereupon  prosecuted  in  the  Su- 
preme Court.    SidwellY.  Oreig.  30 

2.  Ord&i'  Reversing  Vacation  of  Final 
Order.  An  order  of  the  Appellate 
Division,  reversing  an  order  of  the 
Special  Term  vacating  a  final  or- 
der and  judgment  in  a  condemna- 
tion proceeding,  is  not  a  final 
order  in  the  special  proceeding, 
within  the  meaning  of  the  Con- 
stitution and  section  190  of  the 
Code  of  Civil  Procedure,  and, 
therefore,  is  not  appealable  as  of 
right  to  the  Court  of  Appeals. 
City  of  Johnstown  v.  Wade.  50 

8.  Order  Appointing  Commissioners 
to  Ascertain  Damages  from  Change 
of  Grade  of  Village  Street.  An 
order  of  the  Appellate  Division, 
affirming  an  order  of  the  Special 
Term  appointing  commissioners  to 
ascertain  the  damages  of  a  prop- 
erty owner  by  reason  of  a  change 
of  grade  of  a  village  street, 
although  made  in  a  special  pro- 
ceeding is  not  a  final  order,  and 
therefore  (Code  Civ.  Pro.  §  190) 
is  not  appealable  as  of  right  to 
the  Court  of  Appeals.  Matter  of 
Grab.  69 

4.  Order  on  Investigation  into  Finan* 
cial  Affairs  of  Village.  An  order 
made  by  a  justice  of  the  Supreme 
Court,  and  affirmed  by  the  Appel- 
late Division,  determining,  tisa  re- 
sult of  the  investigation,  a  sum- 
mary investigation  into  the  finan- 
cial affairs  of  a  village,  instituted 
by  taxpayers  and  freeholders,  un- 
der the  General  Municipal  Law 
(L.  1892,  ch.  685,  §  3),  is  review- 
able by  the  Court  of  Appeals,  as 
a  final  order  in  a  special  proceed- 
ing. Matter  of  Taxpayers  ofPlatts- 
burgh.  78 

5.  Opinion  as  Part  of  Record.  When 
an  order  certifying  a  question  for 
review  expressly  refers  to  the 
opinion  of  the  Appellate  Division, 
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the  opinion  becomes  a  part  of  the 
record  and  can  be  resorted  to  by 
the  Court  of  Appeals  for  the  pur- 
pose of  ascertaining  the  ground 
of  the  decision  appealed  from. 
Pringle  v.  Long  Isla/id  B.  E.  Co. 

100 

C.  Remittance  of  Case  for  Farther 
Consideration.  When,  on  appeal 
from  an  order  of  the  Appellate 
Division  reversing  an  order  deny- 
ing a  motion  for  reviver,  and 
granting  the  motion,  the  record 
shows  that  the  action  of  the  Ap- 
pellate Division  was  based  on  the 
erroneous  proposition  that  laches 
is  no  answer  to  such  a  motion, 
without  consideration  of  the  ques 
tion  of  fact  as  to  the  existence 
of  laches,  raised  by  conflicting 
affidavits,  the  Court  of  Appeals, 
on  reversing  the  order  of  the  Ap- 
pellate Division,  will  remit  the 
case  to  that  court  for  further  con- 
sideration. Id. 

7.  Order  of  Reversal  Stated  to  be  upon 
Law  and  Facts,  Upon  appeal 
from  an  order  of  reversal  of  the 
Appellate  Division  stating  that 
the  reversal  was  upon  the  law 
and  the  facts,  the  Court  of  Ap- 
peals has  power  to  determine 
whether  a  question  of  fact  is  in- 
volved in  the  case,  and  if  there  is 
none  it  has  jurisdiction  to  review 
the  law.     llirshfdd  v.  Fitzgerald. 

166 

8.  Review  of  Capital  Case.  Rules 
controlling  the  exercise  by  th« 
Court  of  Appeals  of  the  power 
conferred  upon  it  by  section  528 
of  the  Code  of  Criminal  Proced- 
ure, to  order  a  new  trial  on  ap- 
peal from  a  judgment  of  death, 
restated  and  applied.  People  v. 
Decker.  ,  186 

9.  Reversal  of  Referee  vpon  Facta. 
In  order  to  sustain  in  the  Court  of 
Appeals  a  reversal  by  a  General 
Term  of  a  decision  of  a  referee 
upon  the  facts,  it'  must  appear 
that  his  findings  are  against  the 
weight  of  evidence,  or  that  the 
proofs  so  clearly  preponderated 
in  favor  of  a  contrary  result  that 
it  can  be  said  with  a  reasonable 
degree  of  certainty  that  his  con- 
clusions were  erroneous.  Sanger 
V.  French.  213 


1 0.  Verbal  Agreement  of  Partnership 
foi'  Exploiting  Plays.  The  evi- 
dence upon  the  question  of  the 
existence  and  application  of  a 
verbal  agreement  of  partnership 
betw^een  the  plaintiff  and  defend- 
ant, who  were  members  of  a  cor- 
poration conducting  a  theatre  in 
New  York  city,  for  touring  and 
exploiting  through  the  country 
plavs  performed  at  that  theatre 
anrf  which  were  acquired  or  cx)n- 
trolled  by  either  of  them,  or  by  a 
firm  of  dealers  in  plays  of  which 
the  defendant  was  a  member.  ?ield 
not  to  have  warranted  the  reversal 
by  the  General  Term,  upon  the 
facts,  of  a  decision  of  a  referee  in 
favor  of  the  plaintiff,  finding  the 
existence  of  the  partnership 
agreement  and  thai  it  covered  a 
certain  particular  play.  Id. 

11.  Divorce  —  Evidence  to  Support 
Finding  of  Jury  upon  Issue  <f 
Adultery.  When,  in  an  action  for 
divorce,  the  General  Term  has 
found,  upon  conflicting  evidence, 
that  there  is  evidence  to  support 
the  affirmative  finding  of  the  jury 
upon  the  issue  of  adultery,  the 
Court  of  Appeals  is  bound  by  the 
decision,  t/noenthal  v.  Lowen- 
thnl.  236 

12.  Action  Tried  by  Court  —  Evi- 
dence. On  appeal  from  a  reversal 
by  the  General  Term  upon  the  law 
only,  in  an  action  tried  by  the 
court,  the  inquiry  for  the  Court  of 
Appeals  is  whether,  under  the 
most  favorable  view  of  the  evi- 
dence upon  which  the  trial  court 
based  its  judgment,  it  can  be  sup- 
ported; and  for  that  purpose  the 
evidence  most  favorable  to  the 
party  W'ho  prevailed  on  the  trial 
must  be  accepted  as  true.  Canda 
V.  Totten.  281 

13.  Conclusiveness^f  Finding.  When 
a  finding  of  a  referee  upon  a 
question  of  fact,  made  upon  con- 
flicting testimony,  has  been  af- 
firmed by  the  General  Term,  it  is 
final  and  conclusive  upon  the 
parties  and  precludes  any  review 
of  that  issue  by  the  Court  of  Ap- 
peals. Fames  Vacuum  Brake  Go, 
V.  Pi'08ser.  289 

14.  Review  of  Capital  Case.  While 
the  power  intrusted  to  the  Court 
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of  Appeals  of  reversing  a  judg- 
ment of  death  without  the  pres- 
ence of  an  exception  (Code  Crim. 
Pro.  §  528)  should  be  cautiously 
exercised,  it  should  be  used  when- 
ever the  court  is  satisfied  from  the 
record  that  justice  requires  a  new 
trial.     People  v.  Corey.  333 

15.  Action  for  Professional  Services 
of  Attorney.  The  restriction  of 
the  right  of  appeal  to  the  Court 
of  Appeals  from  a  unanimous  af- 
firmance by  the  Appellate  Di- 
vision *•  in  an  action  to  recover 
waffes,  salary  or  compensation  for 
services "  (Code  Civ.  Pro.  §  191, 
amd.  L.  1898,  ch.  574)  extends  to 
an  action  to  recover  compensation 
for  professional  services  of  an  at- 
torney.    Boyd  V.  Gorman.        365 

16.  Order  Dismissing  CertioraH.    An 
order  of  the   Appellate  Division 
simply  dismissing  a  common  law 
writ  of  certiorari,  without  affirm-  I 
ing    the   proceedings  or   in    any 
w^ay  passing  upon  the  questions 
sought   to  be    reviewed,  being  a  [ 
discretionary  order  is  not  review-  ^ 
able    by   the   Court    of  Appeals.  | 
People  ex  7'tl.  Coler  v.  Lord.       408 

17.  Ofrinion  of  Court  Below.  The 
discretionary  oharacter  of  an  order 
dismissing  a  writ  of  certiorari  can- 
not be  altered  by  recourse  to  the 
opinion  of  the  court  below.       Id. 

18.  Objection  not  Taken  at  Trial.  In 
a  civil  action,  no  objection  not 
taken  upon  the  trial  and  sjived  by 
an  exception  can  be  considered  in 
the  Court  of  Appeals.  Ilt-cla 
Poicder  Co.  v.  Sigva  Iron  Co.    437 

19.  Claim  on  Appeal  Inconsistent 
with  Position  at  IVial.  Where, 
so  far  as  appears  from  the  record, 
the  appellant  from  a  judgment 
entered  on  a  verdict  acujuiesced  in 
the  submission  of  all  the  issues  to 
the  jtiry,  he  cannot  be  heard  in 
the  Court  of  Appeals  to  claim  that 
the  evidence  does  not  warrant  the 
verdict.  Id. 

20.  Power  of  Appelate  Division  upon 
Rycirsal — Fiiefs.  The  power  of 
the  Appellate  Division,  upon  re- 
versal, to  award  a  new  trial  or 
grant  to  either  party  the  judg- 
ment   which    the    facts    warrant 


(Code  Civ.  Pro.  §§  1022,  1317), 
has  reference  only  to  the  con- 
ceded or  undisputed  facts  or  those 
found  by  the  trial  court  or  referee. 
Snyder  v.  Seaman.  449 

21.  Question  of  Law.  The  Appel- 
late Division  in  determining,  upon 
reversal,  whether  the  complaint 
should  be  dismissed,  or  a  new 
trial  granted,  is  called  upon  to  de- 
termine the  legal  liability  of  the 
parties  upon  conceded  or  found 
facts,  which  is  a  question  of  law. 

Id. 

22.  Presumption  of  Reversal  upon  ths 
Laio — Review  by  Court  of  Ap- 
j)eals.  In  a  judgment  of  the  Ap- 
pellate Division  reversing  a  judg- 
ment in  favor  of  the  plaintiff  in 
an  action  for  a  partnership  ac- 
counting tried  by  a  referee,  the 
statement  that  "  it  appearing  that 
the  defendant  has  fully  accounted 
to  the  plaintiff  for  all  moneys 
received  by  him  and  has  not  de- 
nied the  plaintiff's  interest  in 
claims  remaining  uncollected,  it  is 
further  ordered  that  judgment  be 
entered  for  the  defendant  dis- 
missing the  complaint,"  does  not 
free  the  case  from  the  presump- 
tion in  the  Court  of  Appeals  that 
the  reversal  was  upon  the  law  and 
not  upon  the  facts  (Code  Civ.  Pro. 
§  1338),  and  that  court  is  therefore 
authorized  to  review  the  judg- 
ment. M, 

23.  Order  Refusing  Mandamus. 
Where  an  order  of  the  Appellate 
Division  refusing  a  writ  of  man- 
damus, appealed  to  the  Court  of 
Appeals,  does  not  state  the  ground 
of  decision  and  the  w^rit  may  have 
been  refused  as  a  matter  of  discre- 
tion, the  order  must  stand.  Pe/>- 
pk  ex  rel.  Ja^^obus  v.  Van  Wyck.  495 

24.  Opinion  of  Court  Below.  The 
Court  of  Appeals  will  not  look 
into  the  opinion  of  the  Appellate 
Division  for  the  ground  upon 
which  it  proceeded  in  refusing  a 
writ  of  mandamus.  Id. 

25.  Action  to  Recover  Possession  of 
Real  Property  under  Form  of  Action 
in  Eq u ity.  When  an  action  w  h ich 
has  assumed  the  form  of  an  action 
in  equity  to  abate  a  nuisance  is  in 
evL*ry  substa  itial  respect  an  action 
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at  law  to  recover  the  possession  of 
real  property,  and  no  question  is 
raised  as  to  the  form  of  the  action, 
it  must  be  reviewed  on  uppetil  as 
an  action  to  recover  the  possession 
of  real  property.     Archibald  v.  iV' 
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26.  Answer  Alleging  that  Defendant 
was  not  in  Possession.  Where  the 
answer  as  to  a  parcel  of  land,  the 
possession  of  which  is  sought  to 
be  recovered,  does  not  dispute  the 
plaintiff's  title  nor  claim  any  title 
m  the  defendant,  but  simply  al- 
leges that  the  defendant  was  never 
in  possession,  and  the  trial  court 
finds,  upon  sufficient  evidence, 
that  the  defendant  was  in  posses- 
sion of  the  parcel  and  exercising 
Buch  acts  of  ownership  over  it  as 
justified  including  it  in  the  action, 
a  judgment  for  the  plaintiff  as  to 
such  parcel,  affirmed  by  the  Ap- 
pellate Division,  cannot  be  dis- 
turbed in  the  Court  of   Appeals. 

Id. 

27.  Review  of  Capital  Ca^  —  Credi- 
bility of  Witmss.  On  the  review 
of  a  capital  case,  the  testimony  of 
an  expert  witness  for  the  prose- 
cution is  not  to  be  disregarded 
merely  because  the  testimony  of 
an  expert  called  by  the  defenciant. 
if  credited,  would  tend  to  weaken 
and  discredit  it  in  man^  essential 
particulars  —  the  question  of  the 
credibility  of  witnesses  being  a 
question  for  the  jury  and  one  with 
which  the  Court  of  Appeals  has 
no  authority  to  deal.  People  v. 
Place.  584 

28.  Controverted  Questions  of  Fact. 
In  determining  whether  a  new 
trial  should  be  granted  in  a  capital 
case,  under  the  provisions  of  sec- 
tion 528  of  the  Code  of  Criminal 
Procedure,  it  is  not  the  province 
of  the  Court  of  Appeals  to  review 
antl  determine  controverted  ques- 
tions of  fact  arising  upon  conflict- 
ing evidence,  but  the  jury  is  the 
ultimate  tribunal  in  such  a  case, 
and  with  its  decision  the  court  may 
not  interfere,  unless  it  reaches  the 
conclusion  that  injustice  has  prob- 
ably been  done.  Id. 

29.  Efftct  of  Coustnt  to  Submission  to 
J'O'if.  The  Iciral  effect  of  the 
omission  of  the  defendnnt  at  the 


close  of  the  testimony  to  move 
either  for  a  dismissal  of  the  com- 
plaint or  the  direction  of  a  verdict 
in  his  favor  is  to  consent  to  the 
submission  of  the  case  to  the  jury; 
and  this  will  prevent  the  Court  of 
Appeals  from  considering  whether 
the  defendant  was  entitled  to 
judgment,  on  appeal  from  an 
affirmance  of  a  judgment  on  a 
verdict  for  the  plaintiff.  PoUoek 
V.  Penn.  Iron  Works  Go.  699 

30.  Abstract  Question.  The  rule  ap- 
plied that  an  appeal  will  not  be 
considered  by  the  Court  of  Appeals 
when  the  questions  presented 
have  become  purely  abstract. 
Matter  of  Strauss.  'i30,  771 


See  Constitutional  Law,  11. 
Evidence,  16. 
Railroads,  4. 
Trial,  2. 
Villages,  5. 

See,  also,  list  of  Appeals  Dismissed 
and  of  Motions  to  Dismiss  Appeal 
Denied,  in  Table  of  Cases  Affected, 
at  the  front  of  this  volume. 


APPELLATE  DIVISION. 

See  Appeal.  1-7.  15.  16.  20-24,  26. 
Partnership,  3. 


APPURTENANCES. 
See  Real  Property.  4. 


ARBITRATION. 

Quadripartite  Agreement  of  Sub- 
mission —  Eevoc<ition  —  Pledge  to 
Si'cure  Aicard — Foreclosure.  Where 
a  quadripartite  agreement  of  sub- 
mission to  arbitration  requires  a 
deposit  in  behalf  of  the  fourth 
party  for  the  benefit  of  the  first 
and  second  parties  to  secure  pay- 
ment of  award  covenanted  to  l)e 
paid,  without  expressly  providing 
by  whom  the  deposit  is  to  be 
made,  and  the  third  party  de- 
posits his  own  property  in  behalf 
of  the  fourth  imrty  for  the  pur- 
pose of  the  agreement,  the  first 
and  second  parties,  on  the  revo- 
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cation  of  the  submission  by  the 
fourth  party,  may  maintain  an 
action  in  the  nature  of  a  proceed- 
ing in  rem  to  foreclose  a  pledge, 
for  the  payment,  by  a  sale  of  the 
doposiied  property,  of  the  costs, 
expenses  and  damages  incurred 
by  them  in  preparing  for  and  con- 
ducting the  arbitration.  Union 
Ins,  Co,  V.  Central  Trust  Co.    .633 

2.  Hecovery  of  Damages  for  Revoca- 
tion of  Submission.  The  Code  of 
CHvil  Procedure  (§§  2384,  2385) 
does  not  phice  a  limitation  upon 
the  right  of  action  at  common  law 
to  recover  damages  for  the  revo- 
cation of  a  submission  to  arbitra- 
tion, except  by  limiting  the 
amount  of  the  recovery  to  the 
measure  of  damages  fixed  by  the 
statute,  namely,  the  costs,  ex- 
penses^ and  damages  incurred  in 
preparing  the  proceeding  and  in 
conducting  it  to  the  time  of  revo- 
cation. Jd. 

8.  Covenant  to  Pay  Award  Broken 
hy  Revocation,  When  a  party  to  a 
submission  agreement,  in  which 
he  has  covenanted  to  pay  the 
awr.rd,  revokes  the  submission 
and  so  prevent*}  an  award,  this  is 
itself  a  breach  of  the  covenant; 
and  if,  under  the  terms  of  the 
agreement,  a  pledge  has  been  de- 
posited for  him  to  secure  payment 
of  the  award,  the  condition  of 
the  pledge  is  broken  by  his  ren- 
dering its  performance  impossi- 
ble, and  the  pledge  may  be  fore- 
closed to  the  extent  of  the  dam- 
ages allowed  by  the  statute  on 
revocation  of  a  submission.        Jd. 

4.  Provision  of  Submission  Agree- 
ment as  to  Expenses  of  Arbitration. 
The  presence,  in  a  submission 
agreement,  contemplating  an 
award  and  not  a  revocation,  of  a 
provision  that  the  fees  of  arbi- 
trators and  witnesses  shall  be  paid 
equally  by  the  parties,  antl  that 
no  part  of  the  cos.ts  of  the  arbi- 
tration or  the  expenses  of  wit- 
nesses shall  be  recovered  by  the 
prevailing  party  or  entered  in  the 
judgment,  does  not  prevent  the  re- 
covery of  expenses  incurred  in 
preparing  for  auci  conducting  the 
arbitration,  as  allowed  by  stat- 
ute, in  rase  an  award  is  prevented 
by  revocation.  Id, 


ASSAULT. 
See  EviDKNCE,  15. 


ASSESSMENT. 
See  Tax,  10,  12-15. 


ASSESSORS. 

See  Tax,  12-15. 
Veterans,  2. 


ASSIGNMENT. 

See  Cause  op  Action. 
Mechanics'  Lien,  2-4 


ASSOCIATIONS. 

See  Evidence,  18. 
Partnership,  4. 


ATTORNEYS. 
See  Appeal,  15. 


AWARD. 
See  Arbitration,  1,  3,  4. 


BALLOTS. 
See  Elections,  1,  2. 


BANKING. 

1.  State  Bank  —  Stockholders*  LiaMl- 
ity  —  Creditor's  Action.  While  the 
enforcement  of  the  individual  lia- 
bility of  stockholders  of  a  state 
bank  for  debts  of  the  bank,  im- 
posed by  the  Banking  Law  as 
originally  enacted  (L.  1892,  ch. 
689,  t^  52)  contemplates  a  repre- 
sentative action  by  a  creditor  on 
behalf  of  himself  and  such  other 
creditors  as  may  come  in  and 
share  the  expense,  the  plaintiff,  in 
bringing  such  action,  does  not  be- 
come a  trustee  for  the  other  cred- 
itors so  as  to  require  him  to  carry 
on  the  litigation  for  their  inter- 
ests in  opposition  to  his  own,  or 
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after  he   has   settled   his   claim. 
Hirshfeld  v.  Fitzgerald,  106 

2.  Control  of  Representative  Action 
by  Plaintiff  Creditor.  The  plain- 
tiff in  a  representative  action 
brought,  before  the  amendment 
of  1897  (Ch.  441J  to  section  52  of 
the  Banking  Law  of  1892,  to  en- 
force the  statutory  liability  of 
stockholders  of  a  bank,  has  the 
right  to  control  the  action  and 
may  continue,  compromise,  aban- 
don or  discontinue  it  at  pleasure, 
until  a  creditor  similarly  situated 
has  procured  an  order  to  be  made 
a  party  to  the  action,  or  until  in- 
terlocutory judgment  is  entered. 

Id. 

3.  Beeeivera  of  Inaoltent  Bank  not 
jLuthoHzed  to  Continue  Creditors 
Action  againsf  Stockholders.  The 
fact  thai  a  representative  action, 
brought  by  a  creditor  of  a  dis- 
solved insolvent  bank,  under  sec- 
tion 52  of  the  Banking  Law  prior 
to  its  amendment  in  1897,  was 
authorized  by  the  receivers  of  the 
bank,  who  were  properly  made 
parties  defendant,  does  not  en- 
title them  to  prosecute  the  action 
and  docs  not  affect  a  dismissal  of 
the  complaint  on  the  groun^  that 
there  was  no  party  before  the 
court  entitled  to  recover  any 
judgment  in  the  action  as  and  for 
a  debt  due  from  the  bank,  where 
it  appeal's  upon  the  trial  that  the 
plaintiff  had  sold  and  assigned  his 
claim  before  any  other  creditor 
had  come  in  or  served  a  notice  of 
motion  to  be  brought  in  as  a 
party,  and  that  the  assignee  of 
the  plaintiff's  claim  had  stipulated 
to  discontinue  the  action  and  had 
executed  a  release  to  the  defend- 
ing stockholders.  Id. 


BANKING  LAW. 
See  Session  Laws,  20-22. 


BOARD  OF  EDUCATION. 
See  New  York  (City  of),  3. 


BOARDS  OF  HEALTH. 
See  PruLic  Health,  1,  2. 


BONA  FIDE  HOLDER 
See  Warehousemkn,  1,  2. 


BROKERAGE. 
See  Constitutional  Law,  2. 

BROOKLYN  (BOROUGH  OF). 
See  New  Yobk  (City  op),  4. 

BUILDING  CONTRACT. 
See  Mechanics'  Lien,  2-4. 

BUSINESS  ASSOCIATION. 

See  Evidence,  18. 
Partnership]  4. 

CAPITAL. 
See  Tax,  8. 

CAPITAL  CASE. 

See  Appeal.  8,  14,  27,  28. 
Trial,  2,  4. 

CAUSE  OF  ACTION. 

Amgnment  of  Canse  of  Action  — 
Continuation  of  Litigation.  Where 
the  plaintiff  has  assigned  his  entire 
cause  of  action,  section  756  of  the 
Code  of  Civil  Procedure  furnishes 
no  authority  for  the  continuation 
of  the  action  by  the  plaintiff,  in 
case  his  assignee  has  settled  the 
claim  and  demands  that  the  action 
be  d isconti n ued .  Ilirshfeld  v.  Fitz- 
gerald. 166 

See  Arbitration,  1. 
Execution,  1-4. 
Specific  Prrpormance,  1-& 


CERTIFICATION. 
See  Appeal,  1,  5. 


CERTIORARL 

See  Appeal,  16,  17. 
*     Tax,  15. 
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CHALLENGE. 
See  Trial,  1,  2,  4. 


CHAMPERTY. 
See  Real  Property,  8-10. 


CHANGE  OF  GRADE. 
See  Appeal,  3. 

CHARGE  TO  JURY. 

See  Crimes,  15. 

CIRCUMSTANTIAL  EVIDENCE. 
See  Evidence,  8,  9. 


CITY  CIVIL  SERVICE  COMMIS- 
SION. 

See  Civil  Service,  1-3. 


CIVIL  SERVICE. 

1.  Ciml  SeiTtre  Law  —  Amendment 
of  IS^SHequiring  Approml  of  City 
IltiguUttions  by  State  Commission 
not  Retroactive.  Chapter  186  of 
the  Laws  of  1898,  aiiieuding  the 
Civil  Service  Law  by  pro\'iding, 
among  other  things,  that  city 
civil  service  regulations  shall  take 
effect  onl}'  on  ap4)roval  by  the 
state  commission,  and  that  if  a 
peison  holding  a  competitive  po- 
sition shall  be  removed  he  shall 
have  an  opportunity  to  make  an 
explanation,  is  wholly  jirospec- 
tive  and  not  retroactive,  did  not 
invalidate  city  regulations  which 
had  been  lawfully  adopted  at  the 
time  of  its  enactment,  and  con- 
templated the  application  of  city 
rei^ulations  in  existence  at  it's 
]):iss:ige  to  apj>ointnicnts  and  classr- 
firations  for  three  months  there- 
atrer.  unless  new  regulations  were 
approved  by  the  state  commission 
in  the  meantime.  People  ex  rel. 
Left  V.  Keller.  90 

2.  Xeir  York  City  Ciril  Service  Jiegu- 
lations.     The  act  of    1898    being 

92 


wholly  prospective,  did  not  in- 
validate the  regulations  of  the  city 
of  New  York,  in  existence  at  its 
passage,  lawfully  adopted  under 
the  new  charter  without  approval 
by  the  state  commission,  or  acts 
done  under  those  regulations  be- 
fore the  act  providing  for  changes 
in  th»  system  took  effect;  but  as 
to  cases  coming  into  existence  after 
its  passatfc,  the  civil  service  rules 
of  the  city  must  receive  the  ap- 
proval of  the  state  commisjion  to 
be  effective.  Id. 

3.  Removal  under  New  York  City 
Reffulations.  The  act  of  1898  did 
not  invalidate  a  removal,  without 
a  hearing,  of  a  person  holding 
a  position  which  at  the  time  of  his 
appointment  was  competitive  but 
which  was  classified  as  non-compet- 
itive  by  the  New  York  city  civil 
service** regulations  in  existence  at 
the  passage  of  the  act,  made  under 
those  regulations  before,  and  tak- 
ing effect  the  day  after,  the  passage 
of  the  act.         "  Id. 

4.  Constitution  and  Statute  —  Pro- 
bationary Appointment.  The  adop- 
tion of  the  civil  service  clause  of 
the  Constitution  of  1894  (Art.  5, 
§  9)  did  not  repeal  or  suspend  the 
existing  civil  service  statute  and 
rules  so  as  to  render  a  probation- 
ary appointment  improper  or  il- 
legal as  a  test  of  merit  and  fitness. 
People  ex  rel.  Street  v.  Lyman.  368 

o.  Special  Agent  in  Excise  Depart- 
ment —  Confidential  Portion  — 
Veteran.  The  position  of  special 
agent  in  the  excise  department, 
under  the  Liquor  Tax  Law  (L. 
1896,  ch.  112,  g  10).  is  in  its 
nature  a  strictly  confidential  po- 
sition and  therefore  is  not  within 
the  statutory  provisions  (L.  1896, 
ch.  821)  promoting  the  appoint- 
ment and  retention  of  veterans 
in  the  civil  service  of  the  state. 

6.  Status  of  Position  not  Affected  by 
Ciril  Service  CiuMifictttion.  The 
actual  and  statutorv  status  of  the 
position  of  special  agent  in  the 
excise  department  as  a  confi- 
dential position  is  not  affected  by 
the  classifieatiou  of  the  position 
as  competitive,  by  the  state  civil 
service  commission.  Id. 
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CIVIL  SERVICE  LAW. 
See  Session  Laws,  53-55. 


CLERICAL  ERROR. 
See  Surrogates,  1,  2,  4. 


CODE  OF  CIVIL  PROCEDURE. 

1.  §  190  —  Appeal  —  Order  Reversing 
vacntion  of  Final  Order,  An  or- 
der of  tiie  Ai)pellate  Division, 
reversing  an  order  of  tlie  Special 
Term  vacating  a  final  order  and 
judgment  in  a  condemnation  pro- 
ceeding, is  not-a  final  order  in  the 
special  proceeding,  within  the 
meaning  of  the  Constitution  and 
section  190  of  the  Code  of  Civil 
Procedure,  and,  therefore,  is  not 
appealable  as  of  right  to  the  Court 
of  Appeals.  City  of  Johnstown  v. 
Wade.  50 

2.  Jdem  —  Order  Appointing  Com- 
missioners to  Ascertain  Damages 
from  Change  of  Grade  of  Village 
Street.  An  order  of  the  Appellate 
Division,  affirming  an  order  of  the 
Special  Term  appointing  commis- 
sioners to  ascertain  the  damages 
of  a  propertv  owner  by  reason  of 
a  change  of  grade  oi  a  village 
street,  although  made  in  a  special 
proceeding,  is  not  a  final  order, 
and  therefore  (Code  Civ.  Pro. 
§  190)  is  not  appealable  as  of  tight 
to  the  Court  of  Appeals.  Matter 
of  Grab.  69 

8.  §  191  — Appeal  —  Action  Trans- 
fen'ed  from  Justice's  Court  on  An- 
steer  of  TitU.  The  provision  of 
the  Code  of  Civil  Procedure  (g  191, 
subd.  1),  prohibiting  an  appeal  to 
the  Court  of  Appeals  in  an  action 
commenced  in  any  court  other 
than  the  Supreme'  Court,  unless 
allowed  and  certified  by  the  Ap- 
pellate Division,  applies  to  an  ac- 
tion originally  commenced  in  a 
Justice's  Court,  discontinued  there 
on  the  interposition  of  an  answer 
of  title,  and  thereu])on  prosecuted 
in  the  Supreme  Court.  Sidtcdl  v. 
Greig.  30 

4.  Idem  —  Action  fnr  Professional 
Sirriccfi  of  A  f  tor  fit}/.  The  restric- 
tion of  the  right  of  api)eal  to  the 


Court  of  Appeals  from  a  unani- 
mous affirmance  by  the  Appellate 
pi  vision  "in  an  action  to  recover 
wages,  sjilary  or  compensation  for 
services"  (Code  Civ.  Pro.  §  191. 
amd.  L.  1898.  ch.  574)  extends  to 
an  action  to  recover  compensation 
for  professional  services  of  an 
attorney.     Boyd  v.  Gorman.     365 

5.  ^'SS2— Statute  of  Limitations  — 
Cor}H)ration  FrancJiise  Tax.  The 
six  years  Statute  of  Limitations 
(Code  Civ.  Pro.  $^  882)  runs  against 
an  action  for  the  collection  of  a 
corporation  franchise  tax  under 
the  Corporation  Tax  Law  (L.  1880. 
ch.  542,  as  amended),  from  the 
accruing  of  the  liability  for  the 
annual  tax,  on  the  fifteenth  dav  of 
January  in  each  year,  notwith- 
standing the  additional  remedy  of 
collection  by  warrant  afforded  by 
the  amendment  of  1885  (Ch.  501); 
and  the  two  years  statute  (Code, 
§  384)  applies  to  an  action  for  pen- 
alties for  non-payment  of  the  tax. 
People  ex  rel.  N.  Y.  L.  A  I.  Co.  v. 
Roberts.  70 

6.  Idem  —  Revision  of  Comptroller's 
Account  —  Taxes  tfncollectibU  by 
Reason  of  Statute  of  Limitations. 
When,  on  an  application  to  the 
comptroller  to  revise  an  account 
stated  by  him  for  franchise  taxes 
under  the  act  of  1880  (Ch.  542)  as 
amended,  it  is  made  to  appear  that 
the  account  includes  tnxes,  the  lia- 
bility for  which  accrued  more  than 
six  years  before  the  assessment, 
and  penalties,  the  liability  for 
which  accrued  more  than  two 
years  before  the  assessment,  which 
taxes  and  penalties  would  there- 
fore, by  operation  of  the  Statute  of 
Limitations,  be  unenforceable  by 
action.  lie  must  resettle  the  account 
by  striking  off  such  uncollectible 
taxes  and  penalties.  Id. 

g  384  —  See  pars.  5,  6,  this  title. 

7.  §  488  —  Capacity  to  Sue  Distin- 
guishtd  from  Right  to  Maintain 
Action.  The  ground  of  demur- 
rer, that  *'the  plaintiff  has  not 
legal  capacity  to  sue  "  (Code  C1v. 
Pro.  ^  4H8),  does  not  apply  to  a 
receiver  duly  appointed  in  sup 
plenientary  proceediuge;  and  the 
right  to  claim  that  he  cannot  main- 
tain the  action  by  reason  of  the 
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nature  of  the  relief  sought  is  not 
waived  by  omitting  to  raise,  by 
demurrer  or  answer,  the  question 
of  his  capacity  to  sue.  Ward  v. 
PetHe.  301 

8.  §  756  —  Asngnment  of  Cause  of 
Action  —  Continuation  of  Litiga- 
tion. Where  the  plaintiff  has  as- 
signed his  entire  cause  of  action, 
section  756  of  the  Code  of  Civil 
Procedure  furnishes  no  authority 
for  the  continuation  of  the  action 
by  the  plaintiff,  in  case  his  assignee 
has  settled  the  claim  and  de- 
mands that  the  action  be  discon- 
tinued.    Uirsfifeld   v.   Fitzgerald. 

166 

9.  §  942— Endence  — Printed  Copy 
of  Foreign  Ordinance  —  Presfump- 
tive  Evidence  of  Publication  by 
Authority,  The  presence  of  tes- 
timony that  a  book  b'efore  the 
trial  court,  printed  in  the  language 
of  a  foreign  country,  contained 
the  copy  of  an  ordinance  of  the 
government  of  that  country,  in 
existence  by  the  force  of  the  law. 
and  was  the  official  book  of  ordi- 
nances in  general  use.  warrants 
the  Court  of  Appeals  in  sustain- 
ing its  admission,  under  section 
W2  of  the  Code  of  Civil  Proced- 
ure, as  presumptive  evidence  of 
the  ordinance,  although  the  record 
does  not  disclose,  in  words,  that 
the  book  had  been  published  by 
the  authority  of  the  foreign  gov- 
ernment, where  the  objection  to 
its  admission  was  genenil  and  for 
aught  that  appears  might  have 
been  obviated  at  the  trial  if  it  had 
been  more  specific,  and  the  book 
itself  ts  not  before  the  Court  of 
Appeals.      Ilecla    Poicder   Co.    v 
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10.  §  970 —  Verdict  vjxm  Issue  of 
Adultery  Conclusire.  When  the 
issue  of  adultery  is  sent  to  a  jury 
upon  the  application  of  either 
party,  as  provided  by  section  1757 
of  tlie  Code  of  Civil  Procedure, 
the  finding  of  the  jury  thereon  is. 
by  force  of  section  970.  conclusive 
unless  the  verdict  is  set  a.side  or 
a  new  trial  is  granted.  Ixyirenthal 
V.  Loicenthal.  286 

11.  g  1022  —  Jury  Trial  ufxni  Issue 
of  Adulteri/,  in  Absence  of  A ffirina- 
tive   Dtfense  —  Judgment  on    Ver- 


dict. When  in  an  action  for  di- 
vorce the  answer  sets  up  no 
affirmative  defense,  and  the  de- 
fendant demands  a  jury  trial,  and 
the  sole  issue  presented  to  the  jury 
is  that  of  adultery,  which  is  found 
in  the  affirmative,  it  is  proper  for 
the  court  to  order  judgment  for 
the  relief  demanded  in  the  com- 
plaint, without  making  findings 
or  conclusions,  or  filings  decision 
under  section  1022  of  the  Code 
of  Civil  Procedure.  Id. 

12.  Idem  —  Affirmative  Defenses  — 
Decision  of  Trial  Court.  It  seems, 
that  when  the  answer  in  an  action 
for  divorce  sets  up  affirmative  de- 
fenses, and  the  only  issue  sent  to 
a  jury  is  that  of  adultery,  and  the 
other  issues  are  tried  in  equity, 
it  would  be  proper  practice  to  re- 
turn the  finding  on  the  issue  of 
adultery  to  the  Special  Term,  it 
being  conclusive  there,  and  then 
to  file  a  decision  as  to  all  the  is- 
sues, under  section  1022  of  the 
Code.  Id. 

13.  Idem  —  Appeal — Power  of  Ap- 
pellate Division  upon  lierersal  — 
Facts.  The  power  of  the  Appel- 
late Division,  upon  reversal,  to 
award  a  new  trial  or  grant  to 
either  party  the  jiidgment  which 
the  facts  warrant  (Code  Civ".  Pro. 
§g  1022,  1817),  has  reference  only 
to  the  conceded  or  undisputed 
facts  or  those  found  by  the  trial 
court  or  referee.  Snyder  v.  Sea- 
man. 449 

14.  g  1290— Two  Years'  Limitation 
u])on  CoiTection  of  Judgment.  The 
provision  of  section  1290  of  the 
Code  of  Civil  Procedure  relating 
to  courts  of  record,  that  "  a  motion 
to  set  aside  a  final  judgment  for 
an  error  in  fact,  not  arising  upon 
the  trial,  shall  not  be  heard 
*  *  *  after  the  ex  pi  ratios  of 
two  years  since  the  filing  of  the 
judgment-roll,"  does  not  deprive 
a  surrogate  of  any  power  to  en- 
tertain a  motion  to  correct  his 
records  that  he  possessed  before 
its  enactment.  Matter  of  /lender- 
son.  423 

§  1317  —  See  par.  13,  this  title, 

15.  ^1 338  —  Presu  mption  of  Reversal 
upon  the  Law  —  Review  by  Court  of 
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Appeals.  In  a  judgment  of  the 
Appellate  Division  reversing  a 
judgment  in  favor  of  the  plaintiff 
m  an  action  for  a  partnership  ac- 
counting tried  by  a  referee,  the 
statement  that  ''it  appearing  that 
the  defendant  has  fully  accounted 
to  the  plaintiff  for  all  moneys  re- 
ceivefl  by  him  and  has  not  denied 
the  plaintiff's  interest  in  claims 
rsmaining  uncollected,  it  is  further 
ordered  that  judgment  be  entered 
for  the  defendant  dismissing  the 
complaint,"  does  not  free  the  case 
from  the  presumption  in  the 
Court  of  Appeals  that  the  reversal 
was  upon  the  law  and  not  upon 
the  facts  (Code  Civ.  Pro.  §  1338), 
and  that  court  is  therefore  author- 
ized to  review  the  judgment. 
Snyder  v.  Seaman.  449 

S  1757  — See  par.  10,  this  title. 

16.  §  2348  —  Proceeding  to  Mortgage 
Infant's  Heal  Estate  —  Absence  of 
Jurisdictional  Facts.  Where  the 
petition,  proofs  and  all  the  papers 
in  a  proceeding  under  the  statute 
(Code  Civ.  Pro.  §  2348)  show,  with 
out  dispute  or  contradiction,  that 
its  sole  purpose  is  to  mortgage  the 
property  of  an  infant  to  pay  the 
debt  of  another,  and  there  is  no 
proof  or  claim  that  the  personal 
property  and  income  of  the  infant 
are  insufficient  for  the  payment  of 
all  his  own  debts  and  for  the  neces- 
sary education  of  himself  and 
family,  but,  on  the  contrary,  the 
proof  tends  to  show  that  they  are 
sufficient,  the  court  does  not  ac- 
quire jurisdiction  to  direct  his 
property  to  be  mortgaged.  War- 
ren V,    Union  Bank  of  Rochester. 

259 

17.  Idem — Jurisdiction  in  Stututoi^ 
Proceeding.  Although  the  court 
in  which  a  proceeding  to  mortgage 
an  infant's  real  estate  is  instituted 
is  one  of  general  jurisdiction,  its 
jurisdiction  in  respect  to  such 
proceeding  is  nevertheless  special 
and  limited,  and  wholly  dependent 
upon  the  statute ;  and  no  pre- 
sumption can  be  indulged  in  its 
favor.  Id. 

1 8.  g§  2384,  2385  —  Recovei'y  of  Dam- 
ages  for  Be  vocation  of  Submission. 
The  Code  of  Civil  Procedure 
(>x^   2384,  2385)  does  not  place  a 


limitation  upon  the  right  of  action 
at  common  law  to  recover  dam- 
ages for  the  revocation  of  a  sub- 
mission to  arbitration,  except  by 
limiting  the  amount  of  the  recov- 
ery to  the  measure  of  damages 
fixed  by  the  statute,  namely,  the 
costs,  expenses  and  damages  in- 
curred in  preparing  the  proceed- 
ing and  in  conducting  it  to  the 
time  of  revocation.  Union  Ins. 
Co.  V.  Central  Trust  Co.  638 

19.  §  2481  —Surrogates— P&ieer  to 
Correct  C  leiHca  I  Errors  —  Limita* 
tion  of  Time.  There  is  no  stat- 
utory limitation  of  time  upon  the 
exercise  by' a  surrogate  of  the 
power  declared  by  subdivision  6 
of  section  2481  of  the  Code  of  Civil 
Procedure  to  correct,  upon  motion, 
a  clerical  error  in  a  decree  made 
by  him.  where  the  motion  does  not 
involve  a  review  of  his  decision 
upon  the  merits,  but  simply  calls 
for  a  correction  of  the  record  in 
accordance  with  the  facts  so  as  to 
conform  to  the  intention  of  all 
parties.    Matter  of  Henderson.    4SiA 

20.  Idem  —  Power  of  Surrogate  Dis- 
tinguislied  from  tfiat  of  Supreme 
Qnirt.  The  legislature,  in  pro- 
viding that  the  power  conferred 
upon  surrogates  by  subdivision  6 
or  section  2481  of  the  Code, 
*'  must  be  exercised  only  in  a  like 
case  and  in  the  same  manner  as  a 
court  of  record  and  of  general 
jurisdiction  exercises  the  same 
power,"  did  not  intend  to  assimi- 
late, in  all  respects,  the  power  of 
the  Surrogate's  Court  over  its 
records  to  that  possessed  by  the 
Supreme  Court.  Jet 


CODE  OF  CRIMINAL  PRO- 
CEDURE. 

§  8  —  Witnesses  —  Dying  Declara- 
tiotjs.  The  statutory  provision 
that  the  defendant  in  a  criminal 
action  is  entitled  "to  be  con- 
fronted with  the  witnesses  against 
him  in  the  presence  of  the  court" 
(Code  Crim.  Pro.  g  8.  par.  3)  was 
not  intended  to  abolish  the  ad- 
mission of  dying  declarations. 
Pef^le  V.  Corey.  898 

§  528  —  Bepiew  of  Capital  Case, 
While  the  power  intrusted  to  the 
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Court  of  Appeals  of  reversing  a 
judgment  of  death  without  the 
presence  of  an  exception  (Code 
Crini.  Pro.  §  528)  should  be  cau- 
tiously exercised,  it  should  be  used 
whenever  the  court  is  stitisfled 
from  the  record  that  justice  re- 
quires a  new  trial.  Id, 

8.  Td^m  —  Poirer  to  Oixler  Netc  Trial. 
Hules  controlling  the  exercise  by 
the  Court  of  Appeals  of  th^  power 
conferreil  upon  it  by  section  528 
of  the  Code  of  Criminal  Proced- 
ure, to  order  a  new  trial  on  appeal 
from  a  judgment  of  death,  re- 
stated and  applied.  People  v. 
Decker.  186 

4.  Idem  —  Controverted  Questions  of 
Fact.  In  determining  whether  a 
new  trial  should  be  granted  in  a 
capital  case,  under  the  provisions 
of  section  528  of  the  Code  of 
Criminal  Procedure,  it  is  not  the 
province  of  the  Court  of  Appeals 
to  review  and  determine  contro- 
verted questions  of  fact  arising 
upon  conflicting  evidence,  but  the 
jury  is  the  ultimate  tribunal  in 
such  a  case,  and  with  its  decision 
the  court  may  not  interfere,  un- 
less it  reaches  the  conclusion  that 
injustice  has  probably  been  done. 
People  V.  Place.  584 


CO-EMPLOYEE. 
See  Master  and  Servant.  2. 

COLONIAL  GRANTS. 
See  New  York  (City  of),  1. 


COMMISSIONS. 

See  Contract,  2. 
Evidence,  3. 


COMMON  CARRIER. 
See  Constitutional  Law,  2. 


CONDEMNATION  PROCEED- 
INGS. 

See  Appeal,  2. 

Constitutional  Law,  4. 


CONDITION  SUBSEQUENT. 
See  Real  Property,  7. 

CONFIDENTIAL  POSITION. 

See  Civil  Service,  5,  6. 
Vbtebans,  3. 

CONSENTS. 
See  Railroads,  10-13. 

CONSIDERATION. 
/8^  Warehousemen.  2. 

CO-OPERATIVE  STORE. 
iSSee  Evidence,  18. 

CONSTITUTIONAL  LAW. 

1.  Unconstitutionality  of  Convict- 
made  Goods  Label  Act — Interstate 
Cominerce.  Chapter  931  of  the 
Laws  of  1896,  which  requires  all 
goods  mtide  by  convict  labor  in 
any  penal  institution  to  be  labeled 
"convict  made"  before  being 
sold  or  exposed  for  SiUe,  prohibits 
their  exposure  for  sale  Tvithin  this 
state  without  such  label,  and  de- 
clares the  possession  for  the  pur- 
pose of  sale,  or  the  offering  for 
sale,  of  any  such  goods  without 
the  label  required  by  law  to  be  a 
misdenieauor.  conflicts  with  and 
is  repugnant  to  the  commerce 
clause  of  the  Federal  Constitution. 
People  V.  Hawkins.  1 

\.  Unconstitationality  of  Act  Limit- 
inr/  Sale  of  Pamige  Tickets,  Chap- 
ter 5()6  of  the  Laws  of  1897  (Penal 
Code,  ^i^  615,  616),  which  prohibits, 
and  subjects  to  punishment  as  a 
rrinie,  the  selling  of  tickets  for 
passage  on  vessels  or  railroad 
trains,  by  any  person  except  com- 
mon carriers  and  their  specially 
authorized  agents,  transcends  the 
l)olice  power  and  violates  the 
constitutional  guarantees  of  civil 
rights  and  privileges  and  of  lib- 
erty (N.  Y.  Const,  art.  1,  §^  1,  6), 
in  so  far  as  it  undertakes  to  pro- 
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hibit  citizens  of  the  state  from 
engaging  in  the  business  of  brok- 
erage in  passage  tickets.  People 
exrel.  Ty^^dUry,  Warden^  etc,     116 

8.  Citil  Service  —  Constitution  and 
Statute  —  Pmbationary  Appoint- 
ment. The  adoption  of  the  civil 
service  clause  of  the  Constitution 
of  1894  (Art.  5,  i^  9)  did  not  repeal 
or  suspend  the  existing  civil  serv- 
ice statute  and  rules  so  as  to  ren- 
der a  probationary  appointment 
improper  or  illegal  as  a  test  of 
merit  and  fitness.  Ptopie  ex  rel. 
Sweet  v.  Lyman,  868 

4.  Acgviring  Fee  in  Discontinued 
Streets.  The  provisions  of  chap- 
ter 1006  of  the  Laws  of  1895, 
pertaining  to  the  acquiring  of  the 
fee  and  easements  in  discontinued 
streets  and  avenues,  are  incidental 
and  necessary  to  the  public  pur- 
pose of  the  act,  namely,  the  lay- 
ing out  and  opening  of  the  streets 
and  avenues  of  a  city  according 
to  a  plan  adopted,  and  hence  are 
within  the  constitutional  powers 
of  the  legislature.  Matter  of 
Mayor,  etc.,  of  New  York.  409 

6.  Railroads — Statutory  Provision  not 
Affected  by  Amendment  of  Consti- 
tution. The  provision  of  chap- 
ter 218  of  Laws  of  1839  authorizing 
railroad  corporations  to  contract 
with  each  otlier  for  the  use  of  their 
roads,  continued  in  section  78  of 
the  Railroad  Law,  has  not  been  af- 
fected by  the  amendment  of  1874 
to  the  Constitution  (Art.  3,  §  18), 
continued  in  the  revision  of  1894. 
InpersoU  v.  Nassau  Electric  R.  R. 
Co.  453 

6.  Right  to  Contract  for  Use  of  Tracks 
not  Subject  to  Consents  of  Abutting 
Oicners.  Neither  the  constitu- 
tional amendment  of  1874  nor 
subsequent  legislation  has  made 
the  exercise,  by  a  street  surface 
railroad  company  which  has  duly 
acquired  its  franchises  according 
to  law,  of  the  vested  absolute 
right  confeiTcd  upon  it  by  the  act 
of  1839.  to  contract  for  the  use  of 
its  tracks  by  another  compftn3^ 
dependent  upon  the  obtaining  by 
the  assignee  company  of  the  con- 
sents of  abutting  owners  to  such 
use  of  the  street  by  it.  Id, 


7.  Special  Jury  Act.  The  act  of  the 
legislature  embodied  in  chapter 
878  of  the  Laws  of  1896,  providing 
for  a  special  jury  in  criminal  ac- 
tions in  certain  cases,  is  a  valid 
and  constitutional  exercise  of  legis- 
lative   power.     People   v.   Dunn. 

528 

8.  Right  of  Trial  by  Jury.  The  act, 
being  a  mere  regulation  of  the 
mode  of  securing  a  common -law 
jury,  is  not  violative  of  the  right 
of  trial  by  jury  secured  by  the 
Qonstitution  (Art.  1,  %  2).  Id, 

9.  Due  Process  of  Law  —  Selection  of 
Jurors  by  Special  Commissioner, 
The  power  of  selection  of  jurora 
from  the  general  list,  conferred 
upon  the  special  jury  commis- 
sioner, does  not  delegate  to  him 
any  judicial  power  in  the  determi- 
nation of  the  qualifications  of  the 
ultimate  trial  jury,  and  does  not 
deprive  a  defendant  of  the  "  due 
process  of  law  "  guaranteed  by  the 
Constitution  (Art.  1,  §  6).  Id. 

10.  Discrimination  in  Classes  of 
Jurors.  The  act  does  not  involve 
any  unequal  discrimination  against 
defendants  in  criminal  cases,  in 
respect  to  the  classes  of  furors  for 
the  trial  of  civil  and  criminal  cases 
respectively.  Id. 

11.  Deprivatioji  of  Privilege  of  Ap- 
peal. The  act  is  not  vitiated  hj 
the  fact  that  it  abrogates  the  privi- 
lege of  an  appeal  from  the  rul- 
ings of  the  trial  judge  upon  chal- 
lenges to  the  special  jurors.       Id. 

12.  Not  a  Local  Bill.  The  fact  that 
the  application  of  the  act  is  re- 
stricted to  "each  county  of  the 
state  having  a  population  of  five 
hundred  thousand  or  more  "  does 
not  render  it  a  local  bill,  within  the 
meaning  of  the  constitutional  pro- 
hibition (Art.  3,  §  18)  against  the 
passage  of  any  local  bill  as  to 
selecting,  drawing,  summoning  or 
impaneling  jurors.  Id. 

See  Appeal,  S. 


CONSTRUCTION. 
See  Contract,  2. 
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CONTAGIOUS  DISEASE. 
See  Public  Health,  2. 


CONTRACT. 

1.  Beicitiion  of  Contract  —  Reserra- 
Hon,  Where  a  contract  is  re- 
scinded while  in  the  course  of 
pcrforraance,  any  claim  in  respect 
of  performance,  or  of  what  has 
been  paid  or  received  thereon,  will 
ordinarily  be  referred  to  the  agree- 
ment of  rescission  and  in  general 
no  such  claim  can  be  made  un- 
less expressly  or  impliedly  re- 
served upon  the  rescission.  Eames 
Vacuum  Brake  Co.  v.  Pt'ossei',    289 

2.  Rescission  of  Contract  for  Saks  on 
Commission  —  Absence  <^  Reserva- 
tion of  Commissions  on  Filling  Un- 
executed   Orders,     An   agreement 

'  rescinding  a  contract,  under  which 
the  defendants  had  been  sales 
agents  of  the  plaintiff  with  the 
right  to  have  and  retain  commis- 
sions out  of  their  receipts  from 
sales,  contained  a  provision  that 
all  orders  up  to  its  date  unexe- 
cuted should  be  filled  through  the 
defendants  "as  sales  agents  as 
before,"  but  contained  no  express 
statement  as  to  commissions. 
Held,  that  this  provision,  read  in 
the  light  of  the  whole  instrument 
of  rescission  and  of  the  circum- 
stances surrounding  its  execution, 
did  not  imply  a  reservation  of 
commissions.  Id. 

3.  Guaranty — Discharge  of  Guaran- 
tor by  CJutnge  in  Guaranteeil  Con- 
tract. Where,  after  a  guaranty 
of  a  written  contract  of  which  it 
forms  a  part  has  been  executed  by 
the  guarantor,  his  principal,  with- 
out his  knowledge  or  consent,  adds 
a  supplemental  agreement  to  the 
contract,  the  guarantor  is  thereby 
discharged  if,  instead  of  being 
merely  an  additional  stipulation 
on  the  part  of  the  principal  in 
case  the  guarantor  fails  to  per- 
form his  agreement,  the  supple- 
mental agreement  materially 
changes  the  guaranteed  contract 
and  the  relations  of  the  parties. 
Rjbertson  v.  Sully.  624 

4.  Multipartite  Contract.  Each  party 
to  a  multipartite  contract  is  bound 


only  to  the  extent  of  the  promises, 
express  or  implied,  made  by  him. 
Union  Ins.  Co.  v.  Central  Trust 
Co.  688 

See  Arbitration,  1-4. 
Damages,  1,  2. 
Evidence,  2,  4,  18. 
Mechanics'  Lien,  1-4. 
Railroads,  8-18. 
Sale. 

Specific  Performance,  1-4 
Statute  of  Frauds,  6. 
Trusts,  2. 

Vendor  and  Purchaser,  1. 
Usury,  2. 


CONTRACTOR. 
See  Mechanics'  Lien,  1-4. 


CONVICT-MADE  GOODS. 
See  Constitutional  Law,  1. 


CONVICT-MADE  GOODS 
LABEL  ACT. 

See  Session  Laws,  46. 


CORPORATION. 


See  Banking,  1-3. 


CORPORATION  FRANCHISE 
TAX.' 


See  Tax,  6,  7. 


CORPORATION  FRANCHISE 
TAX  ACT. 

See  Session  Laws,  10,  11. 


COSTS. 

See  Arbitration,  1,  2,  4. 
Villages,  4,  5. 


COURT  OF  APPEALS. 

See  Appeal,  1-9,  11-16,  18,  19,  22- 
24,  26-30. 
Evidence,  6. 
Railroads,  4. 
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CREDITOR, 
See  Mechanics'  Lien,  2,  3. 

CREDITORS  ACTION. 
See  Banking,  1-8. 


CRIMES. 

1.  Homicide  —  Premeditation  and  : 
Deliberation.  Rule  as  to  the  pre- 
meditation and  deliberation  neces- 
sary to  constitute  the  crime  of 
murder  in  the  fii*st  degree  resulted 
and    applied.     People    v.   Decker. 

188 

2.  Deliberation  and  Premeditation. 
The  facts  that  a  man  first  made  an 
assault  upon  another  with  his  fist 
and  during  the  struggle  that  fol- 
lowed seized  a  weapon  ready  to 
his  hand  and  at  once  inflicted  h 
mortal  wound,  make  it  much  less 
probable  that  he  acted  with  the 
deliberation  and  premediUition  es- 
sential to  the  crime  of  murder  in 
the  first  degree  than  when  it  ap- 
pears that  th'j  perpetrator  of  a 
homicide  armed  himself  with  a 
deadly  weapon  before  making  the 
fatal    assault.      Pifople   v.     Corey. 

882 

3.  Erroneous  Statements  of  Fact  by 
Tri<d  Judge  to  Jury.  Statements 
erroneous  in  fact,  inadvertently 
made  by  the  presiding  judge  to  the 
jury  on  a  trial  for  murder,  of  his 
own  recollection  as  to  material 
facts  in  relation  to  the  testimony 
of  a  witness  then  on  the  stand,  as 
well  as  in  relation  to  the  testimony 
of  the  witness  on  a  former  triat 
which  cannot  be  sjiid  not  to  have 
affected  the  result,  furnish  ground 
for  the  reversal  of  a  judgment  of 
death.  Id. 

4.  Adnnnsion  of  Dying  Declarations. 
The  statutory  provision  that  the 
defen<lant  in  a  criminal  action  is 
entitled  "to  be  confronted  with 
the  witnesses  against  him  in  the 
presence  of  tlie  court"  (Code 
Crim.  Pro.  ^  8.  par.  3)  was  not  in- 
tended to  abolish  the  admission 
of  dying  declarations.  Id. 


6.   Characterization  of  Dying    Dec- 
larations.      The     statement,     in 


charging  the  jury  upon  the  sub- 
ject of  dying  declarations,  that "  it 
IS  the  experience  of  mankind  that 
the  premonition  of  immediate 
death,  from  which  there  is  no 
hope  of  recovery,  is  always  suffi- 
cient to  influence  persons  sq  situ- 
ated to  speak  the  truth."  is  errone- 
ous, and,  when  not  so  modified  by 
other  portions  of  the  charge  as  to 
correct  its  tendency  to  injure  the 
defendant,  is  ground  for  reversal 
of  a  judgment  of  death.  Id. 

6.  Credibility  of  Witness.  Prejudic- 
ial error  in  a  trial  for  murder  may 
be  based  upon  the  non-compliance 
of  the  court  with  a  request  to 
charge  the  jury  as  to  the  considera- 
tion to  be  given  to  a  threat  made 
by  a  witness  for  the  prosecution 
out  of  court,  showing  a  strong  bias 
against  the  defendant,  which  the 
jury  had  aright  to  take  into  ac- 
count in  passing  upon  the  weight 
of  the  wMtness's  evidence.  Avhere 
the  court  Virtually  stated  that  he 
had  called  the  attention  of  the 
jury  to  every  fact  they  had  a 
right  to  consider  as  affecting  the 
witness's  credibility,  while  the 
only  instruction  on  that  subject 
submitted  to  the  jury  the  credi- 
bility of  the  witness  m  a  general 
way,  without  mentioning  the 
threat  in  question.  Id. 

7.  Circumstantial  Evidence.  While, 
to  justify  a  conviction  for  a  crime 
upon  circumstantial  evidence, 
there  must  be  positive  proof  of 
the  facts  from  which  the  infer- 
ence of  guilt  is  to  be  drawn, 
and  that  inference  must  be  shown 
to  be  the  only  one  that  can  be 
reasonably  drawn  from  the  facts, 
yet,  where  the  evidence  taken  to- 
gether leads  irresistibly  and  ex- 
clusively to  a  conclusion  of  guilt, 
with  which  no  material  fact  to 
establish  it  is  at  variance,  it  con- 
stitutes the  higher  form  of  evi- 
dence, and  maynot  be  disregarded 
by  court  or  jury.     People  v.  Place. 

584 

8.  Murder  —  Sufficiency  of  Circum- 
stantial Erid^ncr.  The  facts  and 
circumstances  disclosed  on  the 
trial  of  a  woman  for  killing  her 
stepdaughter  by  smothering  re- 
viewed and  found  sufficient  to 
justify  the  verdict  of  murder  in 
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the  first  degree,  rendered   upon 
circumstantial  evidence.  Id. 

9.  Evidence  of  Motive.  Evidence  dis- 
closing the  existence  of  jealousy 
and  a  desire  of  revenging  real  or 
fancied  wrongs  may  well  be  re- 
garded as  evidence  of  a  motive 
even  for  the  commission  of  the 
crime  of  murder.  Id. 

10.  Evidence  of  Afwther  Crime,  If 
evidence  is  material  and  relevant 
to  the  issue,  it  is  not  inadmissible 
because  it  tends  to  establish  the 
defendant's  guilt  of  a  crime  other 
than  the  one  charged.  Id. 

11.  Conduct  of  Person  Charged  with 
Crime.  The  demeanor,  conduct 
and  acts  of  a  person  charged  with 
crime,  such  as  attempted  flight, 
a  desire  to  elude  discovery,  an 
anxiety  to  conceal  the  crime,  or 
the  evidence  of  it,  are  always 
proper  subjects  of  consideration. 
as  indicative  of  a  guilty  mind,  and 
in  determining  the  question  of  the 
guilt  or  innocence  of  the  person 
charged.  Id. 

12.  Evidence  of  Assault  to  Prevent 
Discovery  of  Murder.  On  the  trial 
of  a  woman  for  killing  her  step- 
daughter, evidence  tLat  after  the 
homicide  but  before  its  discovery 
the  defendant  committed  an  as- 
sault upon  her  husband,  is  admis- 
sible where  it  is  open  to  the  jury 
to  find  that  the  purpose  of  the 
assault  was  to  kill  her  husband 
and  thereby  prevent  a  discovery 
of  her  crime  until  she  had  an  op- 
portunity to  escape.  Id. 

13.  Characterization^  by  Witness,  of 
Feeling  of  Defendant  towards  De- 
ceased. The  admission  of  a  state- 
ment by  a  witness,  that  there 
seemed  to  be  **a  general  feeling 
of  malice  and  hatred  "  on  the  part 
of  the  defendant  towards  the  de- 
ceased for  some  two  years  pre- 
ceding the  homicide,  does  not  call 
for  the  reversjil  of  a  judgment  of 
death,  on  the  ground  that  it  was 
the  expression  of  an  opinion,  where 
the  objection  interposed  at  the 
trial  was  general  and  not  calcu- 
lated to  call  attention  to  the  ground 
of  objection  raised  on  appeal,  and 
the  facts  and  circumstances  show- 
ing the  relations  of  the  parties 

93 


were  detailed  by  the  witness,  and 
it  appears  that  no  substantial 
rights  of  the  defendant  were  prej- 
udiced by  the  reception  of  the  evi- 
dence. Id. 

14.  Evidence  of  Accessibility  of  Means 
of  Committing  Act  Attending  Bbmi- 
ctde.  On  a  trial  for  murder,  evi- 
dence is  competent  which  tends 
to  show  that  the  defendant  had 
the  means  of  committing  one  of 
the  acts  which  attended  or  pre- 
ceded the  homicide  and  which 
may  have  induced  it  —  such  as  ex- 
pert evidence  identif ving  the  con- 
tents of  certain  bottles  to  which 
the  defendant  had  access,  and  from 
one  of  which  she  obtained  a  sub- 
stance which  she  had  thrown  in 
the  face  of  the  deceased  about  the 
time  of  the  homicide  and  which 
she  admitted  was  an  acid.         Id. 

15.  Charge  to  Jury  as  to  Cause  of 
Death.  The  charge  to  the  jury 
upon  the  questions  of  the  cause 
of  death,  whether  asphyxiation  or 
a  natural  cause,  and  the  defend- 
ant's connection  therewith,  ap- 
proved. Id. 

See  Appeal,  8,  14,  27,  28. 

Constitutional  Law,  7,  10. 


DAMAGES. 

1 .  Zfnliquida ted  Damages  —  Interest. 
In  actions  to  recover  unliquidated 
damages  for  breach  of  contract, 
unless  the  means  are  access!  ble  to 
the  party  sought  to  be  charged  of 
ascertaining,  by  computation  or 
otherwise,  the  amount  to  which 
the  plaintiff  is  entitled,  the  plain- 
tiff may  not  be  allowed  interest  on 
the  amount  of  damages  found,  and 
the  submission  to  the  jury  of  the 
question  as  to  such  allowance  is 
error.  Gray  v.  Central  H.  R.  Co. 
of  New  Jersey.  483 

2.  Market  Value.  In  an  action  to 
recover  unliquidated  damages  for 
breach  of  a  contract  to  buy  per- 
sonal property,  the  access  of  the 
defendant  to  means  of  computation 
of  damage,  as  a  basis  of  a  right  in 
the  plaintiff  to  recover  interest, 
may  be  established  by  proof  of 
the  existence  of  a  market  value, 
as  distinguished  from  the  actual 
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value,  of  the  property;  and  the 
recovery  of  interest  is  defeated  by 
the  absence  of  stxtisfactory  proof 
of  market  value.  Id. 

See  Arbitration,  1-4. 
Execution,  1. 
Railroads,  5,  6. 
Bale. 


DEBTOR  AND  CREDITOR. 

1.  Account  Stated — Essential  Ele- 
inents.  To  constitute  an  account 
stated,  the  debtor  and  creditor 
must  mutually  a^ree  as  to  the  al- 
lowance or  disallowance  of  their 
respei'-tive  claims  and  as  to  the 
balance  struck  upon  the  final  ad- 
justment of  the  accounts  and  de- 
mands on  both  sides.  There  must 
be  proof  in  some  form  of  an  ex- 
press or  implied  assent  to  the  ac- 
count rendered  by  one  party  to 
the  other  before  the  latter  can  be 

•  held  so  far  concluded  that  he  can 
impeach  it  only  for  fraud  or  mis- 
take. Eames  Vacuum  Brake  Co. 
V.  ProHHer.  289 

2.  Accord  and  Satisfaction  —  Limita- 
tions ujwn  Effect  of  Retention  of 
Ctieck.  Ordinarily,  the  retention 
of  a  check  inclosed  in  a  letter 
which  refers  to  the  amount  as  the 
balance  due  on  accounts  between 
the  parties  will  not  be  held  to  be 
an  accord  and  satisfaction  so  as 
to  bar  an  action  for  the  balance 
due.  It  is  only  where  a  dispute 
has  arisen  between  the  parties  as 
to  the  amount  due,  and  a  check  is 
tendered  on  one  side  in  full  satis- 
faction of  the  matter  in  contro- 
versy, that  the  other  party  will  be 
deemed  to  have  acquiesced  in  the 
amount  offered  by  an  acceptance 
and  retention  of  the  check.       Id. 

3.  Acts  not '  Constituting  Accord 
and  Satisfaction.  The  defendants, 
while  engaged  in  collecting  money 
for  the  plaintiff  under  a  rescission 
agreement  which  did  not  reserve 
commissions,  as  continued  agents 
for  filling  orders  unexecuted  up 
to  the  date  of  the  agreement,  de- 
ducted commissions  from  the  sums 
received  and,  from  time  to  time, 
remitted  checks  for  the  balance 
only.  The  plaintiff  retained  the 
remittances  and  credited  them  to 


the  defendants,  but  objected  early 
to  the  retention  of  commissions, 
and  continued  such  objections 
through  several  months,  to  nearlj 
every  account  rendered  in  which 
commissions  were  charged.  Held, 
that  these  acts  did  not  establish  sn 
accord  and  satisfaction  barring  an 
action  to  recover  the  sums  retained 
as  commissions.  /dL 

See  Partnership,  4,  5. 


DEED. 

See'REJiL  Property,  4,  9.  10. 

Vendor  and  Purchaser, 6-8, 10. 


DELIBERATION. 

See  Crimes,  1.  2. 
Evidence,  1. 


DEMURRER. 

See  Execution,  4. 

Specific  Performance,  1,  9l 


DESCRIPTION. 

See  Mortgage,  2. 

Real  Property,  4,  6,  9. 


DEVASTAVIT. 
See  Guardian  and  Ward,  8. 


DISBURSEMENTS. 
See  Sheriff,  1,  2. 


DISCONTINUANCE  OP 
ACTION. 

See  Banking,  2,  8. 

Cause  of  Action,  1. 


DISCRETIONARY  ORDER 
See  Appeal,  16,  17,  23. 


DISTRICT  ATTORNEY. 
Su  Veterans,  3. 
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DIVORCE. 

1.  Answer  of  Jury  upon  Question  of 
Connivance,  not  in  Issue,  Disre- 
garded. When  the  answer  in  an 
action  for  divorce  is  merely  a  gen- 
eral denial,  setting  up  no  affirma- 
tive defense,  so  tniat  no  issue  of 
connivance  is  raised,  and  ques- 
tions are  framed  for  trial  by  a 
jury,  including  a  question  as  to 
the  plaintiff's  connivance,  but  no 
proof  is  offered  by  the  defendant 
on  the  subject,  and  the  jury  an- 
swers the  submitted  question  of 
adultery  in  the  affirmative,  the 
court  may  properly  set  aside,  on 
motion,  and  disregard  an  answer 
of  the  jury  stating,  by  mistake, 
that  there  was  connivance  on  the 
part  of  the  plaintiff.  Lowenihal 
v.  Lowenihal.  286 

2.  Jury  Trial  upon  Issue  of  Adul- 
tery, in  Absence  of  Affirmative 
Defense  -r-  Judgment  on  Verdict. 
When  in  an  action  for  divorce  the 
answer  sets  up  no  affirmative  de- 
fense, and  the  defendant  demands 
a  jury  trial,  and  the  sole  issue 
presented  to  the  juiy  is  that  of 
adultery,  which  is  found  in  the 
affirmative,  it  is  proper  for  the 
court  to  order  judgment  for  the 
relief  demanded  in  the  complaint, 
without  making  findings  or  con- 
clusions, or  filing  a  decision  under 
section  1022  of  the  Code  of  Civil 
Procedure.  Id. 

8.  Verdict  upon  Issue  of  Adultery 
Conclusive.  When  the  issue  of 
adultery  is  sent  to  a  jury  upon  the 
application  of  either  party,  as 
provided  by  section  1757  of  the 
Code  of  (Mvil  Procedure,  the  find- 
ing of  the  jury  thereon  is,  by 
force  of  section  970,  conclusive, 
unless  the  verdict  is  set  aside  or  a 
new  trial  is  granted.  Id. 

4.  Affirmative  Defenses  —  Decision  of 
Trial  Cfmrt.  It  seems,  that  when 
the  answer  in  an  action  for  divorce 
sets  up  affirmative  defenses,  and 
the  only  issue  sent  to  a  jury  is  that 
of  adulterr,  and  the  other  issues 
are  tried  m  equity,  it  would  be 
proper  practice  to  return  the  find- 
ing on  the  issue  of  adultery  to  the 
Special  Term,  it  being  conclusive 
there,  and  then  to  file  a  decision 


as  to  nil  the  issues,  under  section 
1022  of  the  Code.  Id. 

See  Appeal,  11. 


DUE  PROCESS  OF  LAW. 
See  Constitutional  Law,  9. 


DYING  DECLARATIONS. 
See  Crimes,  4,  5. 


EASEMENTS. 

See  Constitutional  Law,  4. 
Vendor  and  Purchaser,  &-8. 


EJECTMENT. 

Insufficient  Evidence  as  to  Location, 
It  is  fatal  to  a  recovery  in  eject- 
ment that  the  plaintiff's  evidence 
would  not  support  a  reasonable 
inference  that  the  property  de- 
scribed in  the  complaint  was  com- 
prehended within  the  early  grants 
relied  upon  as  links  in  the  record 
chain  of  title.     Jarvis  v.   Lynch. 

445 
See  Appeal,  25,  26. 


ELECTIONS. 

1.  Void  Ballots  Treated  as  Marked 
for  Identification  —  Judicial  Inves- 
tigation. If  ballots  which  should 
have  been  held  void  and  not  have 
been  counted,  under  the  Election 
Iaw  (L.  1896,  ch.  909.  §  105).  have 
been  treated  by  the  Inspectors  as 
ballots  marked  for  the  purpose  of 
identification  (§  110,  subd.  8)  and 
counted,  the  court,  in  a  mandamus 
proceeding  under  the  statute  sub- 
jecting the  ballots  to  judicial  in- 
vestigation ($5  114),  has  jurisdic- 
tion to  pass  upon  them  as  void 
ballots  and  to  direct  the  inspectors 
to  make  a  statement  of  the  result 
of  the  election  on  that  basis.  Peo- 
ple ex  rel.  White  v.  Aldermen.    431 

2.  Ballots  Objected  to  as  Marked  for 
Identification.  When  a  ballot  is 
not  void,  but  is  to  be  dealt  with 
as  objected  to  because  marked  for 

{     identification,  under  the  Election 
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Law  (§  110,  subd.  8),  ^reat  care 
should  De  observed  to  follow  every 
provision  of  the  statute  designed 
to  identify  and  preserve  the  ballots 
for  future  legal  proceedings.    Id. 


ELECTION  LAW. 
See  Session  Laws,  44,  45. 


ELEVATED  RAILROADS. 
See  Railroads,  4-6. 


EMINENT  DOMAIN. 
See  CoNbTiTUTioNAL  Law,  4. 


EMPLOYEES. 

Bee  Highways,  1. 

Master  and  Servant,  1,  2. 


EQUITY. 

See  Appeal,  25. 

Infants,  1,  2,  6,  7. 
Specific  Performance,  1-4. 
Statute  of  Frauds,  4,  5. 

T.HIAL,  5,  6. 


ERIE  (COUNTY  OF). 
See  Sheriff,  1-3. 

ESTOPPEL. 
See  Vendor  and  Purchaser,  S-10. 

* 

EVIDENCE. 

1.  Trial  for  Mui'der — Evidence  of 
Threats.  Evidence  of  threats 
made  by  the  defendant  concerning 
the  decedent,  tending  to  show 
motive  as  well  as  deliberation  or 
premeditation,  are  admissible  on  a 
trial  for  murder,  even  if  made  sev- 
eral months  before  the  homicide. 
People  V.  Decker.  186 

2.  Written  Contrctct — Parol  Proof 
—  Parties.  The  rule  of  evidence 
which  makes  a  written  contract 
conclusive    proof    of    what     the 


parties  have  agreed  to,  and  which 
rejects  parol  proof  to  vary  or  con- 
tradict the  writing,  or  its  legal 
import,  applies  only  in  controver- 
sies between  the  parties  to  the 
Instrument.    JFblinebee  v.  Satcyer. 

196 

3.  Action  for  Commimone  for  Ob- 
taining Purchaser  for  Real  Estate. 
In  an  action  for  commissions  for 
obtaining  a  purchaser  for  real  es- 
tate, an  agreement  signed  by  the 
defendant  and  third  parties,  stat- 
ing that  the  thirtl  parties  **a^ree 
to  purchase  the  within  described 
property  at  the  within  mentioned 
terms  and  price,  with  the  only  ex- 
ception that  said  price  is  changed 
to  "  a  certain  sum,  and  indorsed 
upon  a  letter  theretofore  written 
by  the  defendant  to  the  plaintiff 
and  one  of  the  third  parties,  giv- 
ing the  plaintiff  and  such  third 
party  an  option  upon  the  prop- 
erty, is  not  conclusive  proof,  to 
the  exclusion  of  oral  evidence  on 
the  subject,  that  the  plaintiff  had 
procured  parties  willing  to  pur- 
chase on  the  defendant's  terms,  al- 
though they  had  finally  refused 
to  accept  his  terms  or  perform. 

/rf. 

4.  Acts  Inconsistent  teith  Binding 
Contract  of  Sale.  In  such  case, 
evidence  of  acts  and  declarations 
of  the  plaintiff,  at  or  subsequent 
to  the  execution  of  the  indorsed 
agreement  between  the  defendant 
and  the  third  parties,  inconsistent 
with  the  claim  that  the  indorse- 
ment represented  a  complete  or 
binding  contract  of  sale,  is  admis- 
sible on  behalf  of  the  defendant. 

Id, 

5.  Reputation  of  Locality.  Qucere, 
as  to  the  right  to  prove  the  repu- 
tation of  a  general  localitv  as  a 
trysting  place  for  immoral  pur- 
poses.     LowentJml  v.  Lowenthal. 

236 

6.  Printed  Copy  of  Foreign  Ordinance 
—  Presumptive  Evidence  of  Publi- 
cation  by  Authority.  The  presence 
of  testimony  that  a  book  before 
the  trial  court,  printed  in  the  lan- 
guage of  a  foreign  country,  con- 
tained the  copy  of  an  ordinance  of 
the  government  of  that  country, 
in  existence  by  the  force  of  the 
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law,  and  was  the  official  book  of 
ordinances  in  general  use,  war- 
rants the  Court  of  Appeals  in  sus- 
taining its  admission,  under  sec- 
tion 942  of  the  Code  of  Civil 
Procedure,  as  presumptive  evi- 
dence of  the  ordinance,  although 
the  record  does  not  disclose,  in 
words,  that  the  book  had  been 
published  by  the  authority  of  the 
foreign  government,  where  the 
objection  to  its  admission  was  gen- 
eral and  for  aught  that  appears 
might  have  been  obviated  at  the 
trial  if  it  had  been  more  specific, 
and  the  book  itself  is  not  before 
the  Court  of  Appeals.  Ilecla 
Powder  Co.  v.  Sigua  Iron  Co.    437 

7.  Payment  of  Taxes.  Payment  of 
taxes  is  no  evidence  of  possession, 
either  actual  or  constructive,  and 
does  not  show  a  claim  of  possses- 
sion.  Archibald  v.  N.  Y.  C.  db  II. 
R  R.  R.  Co.  574 

8.  Grime  —  Circumsta  ntial  Evidence. 
While,  to  justify  a  conviction  for 
a  crime  upon  circumstantial  evi- 
dence, there  must  be  positive  proof 
of  the  facts  from  which  the  infer- 
ence of  guilt  is  to  be  drawn,  and 
that  inference  must  be  shown  to 
be  the  only  one  that  can  be  rea- 
sonably' drawn  from  the  facts,  yet, 
where  the  evidence  taken  together 
leads  irresistibly  and  exclusively 

^  to  a  conclusion  of  guilt,  with 
which  no  material  fact  to  establish 
it  is  at  variance,  it  constitutes  the 
higher  form  of  evidence,  and  may 
not  be  disregarded  by  court  or 
jury.     People  v.  Place.  584 

9.  Murder  —  Sufficiency  of  Circum- 
stantial Eridence.  The  facts  and 
circumstances  disclosed  on  the 
trial  of  a  woman  for  killing  her 
stepdaughter  by  smothering  re- 
viewed and  found  sufficient  to 
justify  the  verdict  of  murder  in 
the  first  degree,  rendered  upon 
circumstantial  evidence.  Id. 

10.  Review  of  Capital  Case —  Credi-  i 
bility  of  Witness.     On  the  review  j 
of  a  capital  case,  the  testimony  of 
an  expert  witness  for  the  prosecu- 
tion is  not  to  be  disregarded  merely 
because  the  testimony  of  an  ex- 
pert called  by  the  defendant,  if 
credited,   would  tend  to  weaken  ', 
and  discredit  it  in  many  essential  j 


particulars  —  the  question  of  the 
credibility  of  witnesses  being  a 
question  for  the  jury  and  one  with 
which  the  Court  of  Appeals  has 
no  authority  to  deal.  Id, 

11.  Controverted  Questions  of  Fact. 
In  determining  whether  a  new 
trial  should  be  granted  in  a  capital 
case,  under  the  provisions  of  sec- 
tion 528  of  the  (^ode  of  Criminal 
Procedure,  it  is  not  the  province 
of  the  Court  of  Appeals  to  review 
and  determine  controverted  ques- 
tions of  fact  arising  upon  conflict- 
ing evidence,  but  the  jury  is  the 
ultimate  tribunal  in  such  a  case, 
and  with  its  decision  the  court 
may  not  interfere,  unless  it  reaches 
the  conclusion  that  injustice  has 
probably  been  done.  Id. 

12.  Evidence  of  Motive.  Evidence 
disclosing  tiie  existence  of  jealousy 
and  a  desire  of  revenging  real  or 
fancied  wrongs  may  well  be  re- 
garded as  evidence  of  a  motive 
even  for  the  commision  of  the 
crime  of  murder.  Id. 

13.  Evidence  of  Another  Crime.  If 
evidence  is  material  and  relevant 
to  the  issue,  it  is  not  inadmissible 
because  it  tends  to  establish  tho 
defendant's  guilt  of  a  crime  other 
than  the  one  charged.  Id. 

14.  Conduct  of  Person  Charged  with 
Crime.  The  demeanor,  conduct 
and  acts  of  a  person  charged  with 
crime,  such  as  attempted  flight,  a 
desire  to  elude  discovery,  an 
anxiety  to  conceal  the  crime,  or 
the  evidence  of  it,  are  always 
proper  subjects  of  consideration, 
as  indicative  of  a  guilty  mind,  and 
in  determining  the  question  of  the 
guilt  or  innocence  of  the  person 
charged.  Id. 

15.  Evidence  of  Assault  to  Prevent 
Discovery  of  Murder.  On  the  trial 
of  a  woman  for 'killing  her  step- 
daughter, evidence  that  after  the 
homicide  but  before  its  discovery 
the  defendant  committed  an  assault 
upon  her  husband,  is  admissible 
where  it  is  open  to  the  jury  to  find 
that  the  purpose  of  the  assault  was 
to  kill  her  husband  and  thereby 
prevent  a  discovery  of  her  crime 
until  she  had  an  opportunity  to 
escape.  Id. 
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16.  Characterization,  by  WitnesB,  of 
Feeling  of  Defendant  towards  De- 
ceased. The  admissiou  of  a  state- 
ment by  a  witness,  that  there 
seemed  to  be  "a  general  feehng 
of  malice  and  hatred  "  on  the  part 
of  the  defendant  towards  the  de- 
ceased for  some  two  years  preced- 
ing the  homicide,  does  not  call  for 
the  reversal  of  a  judgment  of 
death,  on  the  ground  that  it  was 
the  expression  of  an  opinion,  where 
the  objection  interposed  at  the  trial 
was  general  and  not  calculated  to 
call  attention  to  the  ground  of  ob- 
jection niiscd  on  appeal,  and  the 
facts  and  circumstances  showing 
the  relations  of  the  parties  were 
detailed  by  the  witness,  and  it  ap- 
pears that  no  substantial  rights 
of  the  defendant  were  prejudiced 
by  the  reception  of  the  evidence. 

Id. 

17.  Evidence  of  Accessibility  of  Means 
of  Committing  Act  Attending  Homi- 
cide. On  a  trial  for  murder,  evi- 
dence is  competent  which  tends  to 
show  that  the  defendant  had  the 
means  of  committing  one  of  the 
acts  which  attended  or  preceded 
the  homicide  and  which  may  have 
induced  it— such  as  expert  evi- 
dence identifying  the  contents  of 
certain  bottles  to  which  the  defend- 
ant had  access,  and  from  one  of 
which  she  obtained  a  substance 
whi(^h  she  had  thrown  in  the  face 
of  the  deceased  about  the  time  of 
the  homicide  and  which  she  ad- 
mitted was  an  acid.  Id. 

18.  Partnershij}  —  Farmers'  Co-oper- 
atice  Store  —  Advance  of  Money  as 
Contribution  to  Capital — Endencc 
of  Contract.  When  a  resolution  of 
the  directors  of  an  unincorporated 
business  association,  in  the  form 
of  a  joint  stock  company  but  in 
fact  a  partnership,  conducting  a 

,  farmers'  co-operative  store,  and  a 
certificate  of  stock  issued  on  the 
advance  of  money  to  the  associa- 
tion by  a  member,  constituting 
the  contract  under  which  the 
money  was  advanced,  clearly  im- 
port as  matter  of  law  that  the 
money  was  advanced  as  a  con- 
tribution to  capital  and  not  as  a 
loan,  such  written  evidence  of  the 
transaction  cannot  be  varied  or 
contradicted  by  parol  proof,  in  an 
action  for  a  dissolution  of  the  as- 


sociation and  for  an  accounting. 
Snyder  v.  Lindsey.  616 

19.  ImmcUerial  Evidence.  When  the 
only  material  question  in  connec- 
tion with  such  advance  of  money 
is  whether  it  was  advanced  as  a 
loan  or  as  an  accession  to  capital, 
testimony  as  to  what  was  said  at 
the  directors'  meeting  in  regard  to 
what  should  be  done  with  the 
money  by  the  company  is  imma- 
terial. Id. 

20.  When  it  appears  on  the  face  of 
such  resolution  that  the  money 
advanced  was  paid  in  on  different 
terms  than  those  under  which  the 
other  members  put  in  their  money, 
an  offer  to  show  that  fact  is  im- 
material. Id. 

21.  Omission  of  Plaintiff  before  Suit 
to  State  Material  Fact  Testify  to 
on  Trial.  When  a  party  to  an  ac- 
tion before  suit  attempts  to  state 
the  facts  of  the  case  and  omits  to 
state  the  only  fact  upon  which  a 
subsequent  action  could  be  based, 
and  then  at  the  trial  attempts  to 
supply  this  missing  link  by  his 
own  testimony,  all  this  may  be 
presented  to  the  jury  to  enable 
them  to  judge  whether  the  party 
told  the  truth  as  a  witness  upon 
the  trial  or  before  he  became  a  liti- 
gant when  the  facts  and  circum- 
stances were  fresh  in  his  memory. 
Barrett  v.  N.  T.  G.  d-  //.  R.  R.  il 
Co.  663 

22.  Action  for  Personal  Injury  — 
Cause  of  Accident  Testified  to  on 
Trial  7wt  Stated  by  Plaintiff  in 
Prior  Description  of  Occurrence. 
When,  on  the  trial  of  an  action 
against  a  railroad  company  for  a 
personal  in  jury, the  plaintid  claims 
and  testifies  that  the  cause  of  the 
in  j  ury  was  the  violent  or  improper 
act  01  the  conductor  in  removing 
him  from  a  fi*eight  train,  it  is  com- 
petent for  the  defendant  to  show 
that  the  plaintiff,  in  describing  the 
accident  soon  after  its  occurrence 
and  before  suit,  omitted  to  stAte 
his  having  been  forced  off  the  train 
as  the  cause  of  the  accident.      Id. 

See  Appeal,  »-12.  19. 
Crimes,  3-6. 
Ejectment. 
Negligence,  5,  6. 
Trial,  5,  6. 
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EXCEPTION. 
See  Appeal,  18. 


EXCISE. 
See  Civil  Service,  5,  8. 


EXECUTION. 

1.  Receiver  in  Supplementary  Pro- 
ceedingf — IncUnlity  to  Maintain 
Action  for  Damages  for  Conspiracy 
to  Prevent  Collection  of  D^t.  A 
receiver  in  supplementary  pro- 
ceedings has  no  authority,  as  such, 
to  maintain  an  action  at  law  to  re- 
cover damages  from  the  judgment 
debtor  and  anotlier  for  a  fraudu- 
lent conspiracy  to  prevent  the  col- 
lection 01  the  judgment  creditor's 
debt  (such  as  a  transfer  of  the 
debtor's  property  by  a  chattel 
mortgage  in  fraud  of  creditors), 
carried  mto  effect  before  the  entry 
of  judgment  and  the  commence- 
ment of  the  proceedings  which  re- 
sulted in  the  appointment  of  the 
receiver.      Ward  v.  Petne.         301 

2.  Absence  of  Statutory  Authority. 
The  maintenance  of  such  an  action 
is  not  within  the  powers  conferred 
by  the  Code  of  Civil  Procedure 
upon  receivers  in  supplementary 

Eroceedings,  nor  is  it  authorized 
y  the  act  (L.  1858,  ch.  314,  amd. 
L.  1894,  ch.  740)  declaring  the 
powci's  of  receivers  and  other 
trustees.  Id. 

8.  Right  of  Action,  if  any,  Confined 
to  Judgment  Creditor,  Even  if  a 
judgment  creditor  can  maintain  an 
action  at  law  to  rec  over  damages 
on  account  of  the  fraudulent  trans- 
fer of  the  debtor's  property  made 
before  he  recovered  judgment  or 
had  any  lien  (which  is  not  decided), 
such  a  right  of  action  can  onlv  be 
asserted,  if  at  all,  by  the  creditor 
himself  in  his  own  name  and  not 
through  a  receiver  in  supplemen- 
tary proceedings.  Id. 

4.  Capacity  to  Sue  Distinguished  from 
Right  to  Maintain  Action.  The 
ground  of  demurrer,  that  "  the 
plaintiff  has  not  legal  capacitv  to 
sue"  (Code  Civ.  Pro.  §  488).  'does 
not  apply  to  a  receiver  duly  ap- 


pointed in  supplementary  proceed- 
ings; and  the  right  to  claim  that 
he  cannot  maintain  the  action  by 
reason  of  the  nature  of  the  relief 
sought  is  not  waived  by  omitting 
to  raise,  hy  demurrer  or  answer, 
the  question  of  his  capacity  to 
sue.  Id. 

EXECUTORS. 

See  Real  Property,  1. 
Surrogates,  2. 


EXEMPTION. 
See  Tax,  3-5,  10,  11. 


EXPERTS. 

See  Appeal.  27. 
Evidence,  17. 
Villages,  3. 


FACTORS'  ACT. 
See  Session  Laws,  1-3. 


FEDERAL  CONSTITUTION. 
See  Constitutional  Law,  1.- 


FINAL  ORDER. 
See  Appeal,  2-4. 


FINDINGS  OF  FACT. 

See  Appeal,  9,  10,  13,  20,  21, 
Divorce,  2,  4. 
Railroads,  4. 
Real  Property,  10. 


FIRE  INSURANCE. 
See  Insurance,  1-5. 


FORECLOSURE  SALE 
iSee  Mortgage,  1,  2. 


FOREIGN  CORPORATION. 
See  Tax,  8,  9. 
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FOREIGN  ORDINANCES. 
See  Evidence,  6. 


FORMER  ADJUDICATION. 
See  Tax,  12-15. 


FRAUD. 

See  Infanta,  2,  7. 

Statdtb  op  Frauds,  4,  5. 


GENERAL  OBJECTION. 
See  Evidence,  16. 

GENERAL  REPUTATION. 
See  Evidence,  5. 


GENERAL  TERM, 

See  Appeal,  9-13. 
Railroads,  4. 
Trial,  6. 


GRANT. 
See  Real  Property,  4-9. 


GREATER  NEW  YORK  CHAR- 
TER. 

See  Session  Laws,  35,  50,  51. 


GUARANTY. 
See  Contract,  3. 


GUARDIAN  AND  WARD. 

1.  Relation  of  Trmt.  The  relation 
between  a  general  guardian  and 
his  infant  ward  is  that  of  trustee 
and  cestui  que  trust.  Warren  v. 
Union  Bank  of  Rochester.  259 

2.  Carrying  on  Bunness,  A  general 
guardian,  as  such,  has  no  right  or 
authority  to  carry  on  a  business 
in  the  name  of  his  ward  and  em- 
ploy therein  the  capital  or  credit 


of  the  latter,  even  where  he  simply 
continues  the  business  of  a  tes- 
tator. Id. 

3.  Breach  of  Truet.  If  a  general 
guardian,  in  the  absence  of  an  ex- 
press and  sufficient  authority,  em- 
barks the  property  of  his  ward  in 
business,  he  is  guilty  of  a  breach 
of  his  trust,  and  such  unlawful 
employment  of  the  property  con- 
stitutes a  detsMtatit  of  the  trust 
estate.  Id, 

4.  Individual  Debt  of  Guardian.  If 
a  general  guardian,  without  au- 
thority, carries  on  a  business  with 
the  property  and  upon  the  credit 
of  his  ward,  resulting  in  losses  and 
consequent  indebtedness  to  third 
parties,  such  indebtedness  must  be 
regarded  as  the  individual  debt  of 
the  guardian.  Id, 

5.  Mortgaging  Infant's  Real  Estate  — 
Vacation  of  CoHusite  Proceeding 
and  Mortgage.  A  mortgage  upon 
an  infant's  real  estate,  obtained, 
through  the  forms  of  law,  in  pur- 
suance of  a  collusive  agreement 
between  the  infant's  general  guar- 
dian and  the  guardian's  own  cred- 
itor, the  purpose  and  result  of 
which  were  to  substitute  the  prop- 
erty of  the  infant  for  the  debt  of 
the  guardian  and  to  deprive  the 
infant  of  his  property  without 
sufficient  considemtion  and  for 
their  own  benefit,  is  properly  set 
aside,  in  the  hands  of  the  creditor, 
by  an  action  in  equity  at  the  suit 
of  the  infant,  attacking  the  pro- 
ceeding by  which  leave  to  mort- 
gage was  obtained  from  the  court. 

Id. 

6.  Equitable  Claim  by  Guardian. 
An  equitable  claim  on  the  part  of 
a  general  guardian  against  his  in- 
fant ward  furnishes  no  basis  for 
the  maintenance  of  a  statutory 
proceeding  to  mortgage  the  in- 
fant's real  estate.  Id. 


HARLEM  RIVER. 
See  New  York  (City  op),  1. 


HEARING. 
See  Civil  Service,  8. 


INDEX. 


745 


HIGHWAYS. 

1.  Pergonal  Injury — Bespormbility 
of  Railroad  Company  for  Obstruc- 
tion in  Highway  —  Acts  of  Em- 
ployees, When,  on  appeal  from  an 
affirmance  by  the  General  Term  of 
a  judgment  entered  upon  a  yer- 
dict  for  the  plaintiff  in  an  action 
against  a  railroad  company  for  a 
personal  injury  alleged  to  'have 
been  caused  by  timbers  lying 
within  the  limits  of  a  highway  on 
land  owned  by  the  defendant,  the 
defendant  claims  that  it  was  not 
responsible  for  placing  the  timbers 
upon  the  highway,  because  it  was 
done  by  its  employees  when  not 
engaged  in  its  business  but  in 
appropriating  the  timbers  to  their 
ov/n  use,  it  must  be  assumed  that 
the  defendant  is  responsible  for  the 
placing  of  the  timbers,  where  the 
question  whether  its  employees 
did  attempt  to  convert  them  was 
presented  for  and  submitted  to  the 
jur\'.  Tinker  v.  ^V.  Y.,  Ontario 
4:  flr.  iJ.  Co.  312 

2.  Obstruction  of  Highway  by  Owner 
of  the  Land.  A  person,  even  if  he 
is  the  owner  of  the  land  over  which 
the .  highway  passes,  commits  a 
nuisance  if  ne  places  in  a  hij^h- 
way  an  obstruction  with  which 
horses  or  vehicles  may  come  in 
contact,  or  which  is  calculated  to 
frighten  horses  of  ordinary  gen- 
tleness, unless  the  obstruction  is 
reasonably  necessary  for  the  con- 
duct of  his  business  and  at  the 
same  time  does  not  unreasonably 
interfere  with  the  right  of  the 
public  to  use  the  highway.       Id. 

8.  Liability  of  Railroad  Company 
for  Deix)»iting  Timbers  in  Highway 
on  its  I^ind.  A  railroad  company 
is  properly  held  liable  for  a  per- 
sonal injury  sustaincil  by  a  trav- 
eler on  ii  high\^Pay  upon  land  owned 
by  the  company  through  his  road- 
worthy  horses  being  frightened  by 
disused  timbers,  removed  by  the 
company  in  repairing  a  cattle 
guard  and  deposited  b}'  it  within 
the  highway  limits,  although  not 
in  the  roadway,  when  the  jury 
also  finds,  upon  a  proper  submis- 
sion of  the  question,  that,  under 
all  the  circumstances  of  the  case, 
the  action  of  the  company  in 
placing  the  timbers  where  it  did 

94 


was  not  reasonably  necessary  in 
the  conduct  of  its  repairs  and  was 
an  unreasonable  interference  with 
the  rights  of  the  public.  Id. 

HOMICIDE. 

See  Crimes,  1-6,  8,  13-15. 
Evidence,  1. 

HUDSON  RIVER. 
See  Reaij  Propekty.  5,  6. 

INDORSEMENT. 
See  Insurance,  2-5. 


INFANTS. 

1.  Mortgaging  Infant's  Reed  Estate  — 
Vacation  of  UoUusive  Proceeding 
and  Mortgage.  A  mortgage  upon 
an  infant's  real  estate  obtained, 
through  the  forms  of  law,  in  pur- 
suance of  a  collusive  agreement 
between  the  infant's  general 
guardian  and  the  guardian's  own 
creditor,  the  purpose  and  result 
of  which  were  to  substitute  the 
property  of  the  infant  for  the 
debt  of  the  guardian  and  to  de- 
prive the  inrant  of  his  property 
without  sufficient  consideration 
and  for  their  own  benefit,  is  prop- 
erly set  aside,  in  the  hands  of  the 
creditor,  by  an  action  in  equity  at 
the  suit  of  the  infant,  attacking 
the  proceeding  by  which  leave  to 
mortgage  >vas  obtained  from  the 
court.  Warren  v.  Union  Bank 
of  Rochester.  259 

2.  Complaint  for  Relieffrom  Proceed- 
ing Affected  tcith  Fraud —  Char- 
acterization of  Acts  not  Necessary. 
Where  the  complaint  in  an  action 
in  equity  to  vacate  a  proceeding 
to  mortgage  an  infant's  real  estate 
alle^^es  acts  on  tbe  part  of  the  de- 
fendants which  necessarily  lead  to 
the  legjil  conclusion,  independ- 
ently of  the  motive  of  the  actors, 
that  the  proceeding  was  accom- 
plished through  fraud  practiced 
by  them  upon  both  the  court  and 
the  infant,  it  is  not  necessary,  in 
order  to  state  a  caase  of  action, 
that  the  acts  should  be  alleged  in 
terms  to  be  fraudulent.  Id. 
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8.  Proceeding  to  Mortgage  Infants 
Heal  Estate  —  Absetice  of  Jurisdic- 
tional Facte.  Where  the  petition, 
proofs  and  all  the  papers  in  a  pro- 
ceeding under  the  statute  (Code 
Civ.  Pro.  §  2348)  show,  without 
dispute  or  contradiction,  that  its 
sole  purpose  is  to  mortgage  the 
property  of  an  infant  to  pay  the 
debt  01  another,  and  there  is  no 
proof  or  claim  that  the  personal 
property  and  income  of  the  infant 
are  insufficient  for  the  payment  of 
all  his  own  debts  and  for  the  nec- 
essary education  of  himself  and 
family,  but,  on  the  contrary,  the 
proof  tends  to  show  that  they  are 
sufficient,  the  court  does  not  ac- 
quire jurisdiction  to  direct  his 
property  to  be  mortgaged.        Id. 

4.  Jurisdiction  in  Statutory  Proceed- 
ing. Although  the  court  in  which 
a  proceeding  to  mortf^agc  an  in- 
fant's real  estate  is  instituted  is  one 
of  general  jurisdiction,  its  jurisdic- 
tion in  respect  to  such  proceed- 
ing is  nevertheless  special  and 
limited,  and  wholly  dependent 
upon  the  statute ;  and  no  presump  - 
tion  can  be  indulged  in  its  favor. 

Id. 

5.  Direct  Attack  upon  Proceeding, 
Including  Mortgage.  The  fact  that 
an  action  seeks  to  have  the  mort- 
gage upon  an  infant's  real  estate, 
as  well  as  the  whole  proceeding 
in  which  its  execution  was  di- 
rected, set  aside  does  not  render 
the  action  a  collateral,  instead  of  a 
direct,  attack  upon  the  proceeding. 

Id. 

6.  Equitable  Claim  by  Guardian. 
An  equitable  claim  on  the  part  of 
a  general  guardian  against  his  in- 
fant ward  furnishes  no  basis  for  the 
maintenance  of  a  statutory  pro- 
ceeding to  mortgage  the  infant's 
real  estate.  Id. 

7.  Variation  by  Original  Action  in 
Equity,  of  Adjudication  in  Pro- 
ceeding to  Mortgage.  A  court  of 
equity  has  the  right  to  entertain 
an  original  action  by  an  infant, 
directly  attacking  an  adjudicated 
proceeding  to  mortgage  his  real 
estate,  and  has  power  to  set  aside 
the*  adjudication  and  the  mort- 
gage, when  the  allegations  and 
proofs  are  to  the  effect  that  the 


proceeding  was  the  result  of  a 
collusive  agreement  between  the 
defendants,  being  his  former  gen- 
eral guardian  and  the  holder  oithe 
mortgage,  to  obtain  his  property 
to  pay  a  debt  of  the  guardian  to 
the  holder  of  the  mortgage  and 
that  their  action  was  in  fraud  of 
his  rights,  and  no  rights  of  a  bona 
fide  purchaser,  without  notice,  are 
involved.  Id, 

See  Guardian  and  Ward,  1-6. 


INJUNCTION. 

See  Railroads,  13. 

Specific  Pekformance,  3. 

INSANITY. 
See  Negligence,  4,  5. 

INSOLVENT    CORPORATIONS. 
See  Banking,  3. 

INSURANCE. 

1.  Fire  Insurance  —  Sewral  Insur- 
ances on  Same  Property.  Neither 
the  policy  of  the  law  nor  contracts 
of  insurance  forbid,  but  on  the 
contrary  permit,  as  many  several 
insurances  upon  the  same  prop- 
erty as  there  are  separate  interests. 
De  Witt  V.  Agricultural  Ins.   Co. 

353 

2.  Indorsement  on  Policy  mthout  No- 
tice to  Owner.  The  insurance  com- 
pany and  a  mortgagee  "having  a 
right  to  payment  under  a  policy 
to  the  extent  of  his  mortgage  in- 
terest cannot,  by  indorsement  on 
the  policy  without  notice  to  the 
owner  of  the  premises  and  of  the 
policy,  deprive  him  of  his  rights 
under  the  policy.  Id. 

3.  Contract-Pui'cliaser  of  Premises 
not  Made  Owner  by  Indorsement  on 
Policy.  A  contract-purchaser  of 
premises,  in  possession  before  per- 
formance of,  or  transfer  of  title 
under,  his  contract,  is  not  made 
the  owner  of  the  premises  or  of  a 
policy  thereon  belonging  to  the 
owner-vendor,  by  the  making  of 
an  indorsement  on  the  policy  by 


INDEX. 


747 


the  company,  at  the  instance  of 
a  mortgagee,  without  uotice  to 
either  the  owner  or  the  pur- 
chaser, mistakenly  recognizing 
the  purchaser  as  owner.  Id. 

4.  Policy  not  Avoided  on  Oraund  of 
Double  Insurance  or  Misstatement 
of  Interest.  Such  inoperative  in- 
dorsemeot  of  recognition  of  the 
contract  purchaser  as  owner  does 
not  avoid  the  policy  as  for  a  breach 
of  the  provision  against  additional 
insurance,  on  the  ground  that  he 
had  taken  out  a  policy  in  another 
company  on  his  interest  in  the 
premises  before  transfer  of  the 
fee  under  his  contract,  and  does 
not,  either  on  that  ground  or  on 
the  ground  that  the  indorsement 
did  not  truly  state  his  interest, 
prevent  a  recovery  upon  the  in- 
dorsed policy  by  his  assignee, 
where  it  has  been  duly  transferred 
to  the  contract-purchaser  on  his 
acquiring  title  to  the  property  on 
performance  of  his  contract,  after 
the  destruction  of  the  premises  by 
fire.  Id. 

5.  Waiver  of  Objection  to  Maker  of 
Proofs  of  Loss.  Th e  ob j  ection  that 
the     contract- purchiiser    of     the 

{)remi9es,  by  whom  the  proofs  of 
OSS  were  made,  was  not  the  in- 
sured, within  the  provision  of  the 
policy  requiring  proofs  of  loss  to 
be  made  by  "the  insured,"  does 
not  prevent  a  recovery  on  such 
indorsed  policy,  where  the  com- 
pany, with  knowledge  of  the  cir- 
cumstances, acceptea  and  retained 
the  proofs  of  loss  until  after  the 
trial  had  begun.  Id. 

INTEREST. 

JSee  Damages  1,  2. 
Real  Property,  2. 

INTERSTATE  COMMERCE. 
See  Constitutional  Law,  1. 

JOINT  STOCK  COMPANY. 

See  Evidence,  18. 

JUDGMENT  CREDITOR. 
See  Execution,  1,  3. 


JURISDICTION. 

See  Infants,  8,  4,  7. 

Spbcific  Performance,  2. 


JURORS. 
See  Trial,  1-4. 


JURY. 

See  Constitutional  Law,  7-12. 
Trial,  6,  6. 


JUSTICE'S  COURT. 
See  AtfeaIj,  1. 


LABORERS. 
See  Mechanics'  Lien,  1,  8. 


LACHES. 

1.  Revitor  of  Action.  Laches,  on  the 
part  of  the  plaintiff,  is  an  answer 
to  a  motion  for  a  revivor  in  an  ac- 
tion for  damages  brought  against 
a  defendant  by  reason  of  alleged 
negligence.  Pringle  v.  Long  Is- 
land R.  R.  Go.  100 

2.  Remittance  of  Case  for  Further 
Consideration.  When,  on  appeal 
from  an  order  of  the  Appellate  Di- 
vision reversing  an- order  denying 
a  motion  for  revivor,  and  granting 
the  motion,  the  record  shows  that 
the  action  of  the  Appellate  Di- 
vision was  based  on  the  erroneous 
proposition  that  laches  is  no  answer 
to  such  a  motion,  without  consid- 
eration of  the  question  of  fact  as 
to  the  existence  of  laches,  raised 
by  conflicting  aflidavits,  the  Court 
of  Appeals,  on  reversing  the  order 
of  the  Appellate  Division,  will 
remit  the  case  to  that  court  for 
further  consideration.  Id, 

i&«  Villages,  5. 


LAND  UNDER  WATER. 

See  New  York  (City  of),  1. 
Real  Property,  4-7,  9,  11, 
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LIEN. ' 
See  Mechanics'  Lien,  1-4. 


LIMITATION  OF  ACTIONS. 
See  Tax,  6,  7. 

LIQUOR  TAX  LAW. 
See  Session  Laws,  27. 


LOAN. 
See  Usury,  1,  2. 


LOCAL  BILL. 
See  Constitutional  Law,  12. 


LOCATION. 
See  Ejectment. 


MANDAMUS. 

See  Appeal,  23,  24. 
Elections,  1. 


MARKET  VALUE. 
See  Damages,  2. 


MARKETABLE  TITLE. 
See  Real  Property,  8. 


MASTER  AND  SERVANT. 

1.  Safetf/  of  Working  Place.  The 
obligation  of  the  master  to  provide 
a  reasonably  safe  place  for  his  serv- 
ants to  work  in  does  not  oblige 
him  to  keep  tlie  place  in  a  safe 
condition  at  every  moment  of  their 
work  so  far  as  its  safety  depends 
on  the  due  performance  of  that 
work  by  them  and  their  fellow- 
servants.     Perry  v.  Jiogers.       251 

2.  Blasting  Rock  —  Temporarily 
Dangerous  Wi/rking  Place  —  Neg- 
ligenc^  of  Fellow-nerrant.  When 
the  employer  of  competent  work- 


men engaged  in  blasting  down  a 
led^e  of  rock,  on  the  face  of 
which  they  necessarily  work,  has 
provided  them  with  the  necessary 
and  proper  appliances  and  with 
a  skillful  foreman,  the  removal, 
from  a  spot  where  a  bla.st  has 
been  exploded,  of  threatening 
overhanging  rock,  made  danger- 
ous by  the  work,  before  undertak- 
ing to  remove  the  blasted  rock 
beneath,  is  an  ordinary  incidental 
detail,  as  to  which  the  employer  is 
not  bound  to  direct  a  workman, 
but  which  may  be  properly  left 
to  the  foreman:  and  if  the  fore- 
man, on  sending  a  workman  to 
clear  a  blasted  spot,  omits  to  re- 
move or  to  notify  the  workman  to 
remove  a  threatening  piece  of  rock 
before  working  directly  under  it, 
he  is  in  that  respect  a  fellow- 
servant,  and  if  the  piece  falls  and 
injures  the  workman,  the  negli- 
gence, if  there  is  any  except  on 
the  part  of  the  workman  himself, 
is  that  of  the  foreman  as  a  fellow- 
servant,  and  does  not  constitute  a 
breach  of  the  employer's  duty. 

Id. 

See  Negligence,  2,  6. 


MATERIALMAN. 
See  Mechanics'  Lien,  1,  3. 


MECHANICS'  LIEN. 

1.  Rights  of  Mat^Halman  and  Con- 
tractor.  Under  the  Mechanics' 
Lien  Law  (L  1885,  ch.  342),  a 
laborer  or  materialman  has  no 
preferential  right  to  be  paid  out 
of  the  sums  due  the  contractor, 
until  he  files  his  notice  of  lien. 
Bates  V.  Salt  Springs  Nat.  Bank. 

322 

2.  Building  Contract  —  Assignment 
of  Contract  Moneys,  In  the  ab- 
sence of  anything  to  the  contrary 
in  a  building  contract,  and  before 
any  notice  of  lien  is  filed,  the 
contractor  may  assign  to  his  cred- 
itor, in  payment  of  his  debt,  the 
whole  or  any  portion  of-  the 
moneys  due  of  to  become  due  un- 
der the  contract,  and  the  assignee 
acquires  a  preference  over  a  sub- 
sequent lienor.  Id. 
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8  Payment  to  Contractor  Condi- 
tioned upon  Absence  of  Liens.  A 
provision  in  a  building  contract 
between  private  parties,  that  no 
payment  shall  be  made  until  the 
contractor  has  produced  a  cer- 
tificate that  there  are  no  liens  filed 
against  the  premises  or  building, 
is  presumably  for  the  benefit  of 
the  owner  only  and  not  for  the 
protection  of  laborers  or  material- 
men, and  does  not  deprive  a  cr^ed- 
itor  of  the  contractor,  holding  an 
assignment,  of  which  the  owner 
has  notice,  of  moneys  due  or  to 
become  due  under  the  contract,  of 
a  right  to  such  moneys,  to  the  ex- 
tent of  his  debt,  as  against  sub- 
sequently filed  Ileus  of  laborers 
and  materialmen.  Id. 

4.  Waiver  of  Objection  Based  on  Non- 
production  of  Certificate  of  No 
Liens.  The  election  by  the  owner, 
under  such  a  building  contract, 
to  complete  the  building  on  aban- 
donment by  the  contractor,  and 
the  payment  into  court  by  the 
owner  of  the  portion  of  the  final 
payment  remaining  in  his  hands 
after  deducting  the  costs  of  com- 
pletion, for  the  determination  of 
claims  asserted  by  the  assignee  of 
the  contractor  and  by  subsequent 
lienors,  constitute  a  waiver  of  any 
objection  that  the  money  unpaid 
upon  the  contract  was  not  due  by 
reason  of  the  non- production  of  a 
certificate  as  to  there  being  no 
liens.  Id. 


>IECHANICS'  LIEN  LAW. 
See  Session  Law^s,  12. 


MORTGAGE. 

1.  Foreclosure  Sale  —  Charge  upon 
Land  lieferred  to  in  Notice  of  Sale 
—  PtircJiaser  Bound  to  Perform. 
Where  an  in.strument  of  record, 
imposing  a  restriction  upon  the 
use  of  the  mortga^jed  land,  is  dis 
tinctly  referred  to  m  the  notice  of 
sale  on  foreclosure,  and  the  pur- 
chaser makes  his  bid  and  signs  the 
terms  of  sale  with  full  knowledge 
of  the  actual  visible  situation  and 
of  the  contents  of  the  instrument 
referred  to  in  the  notice,  he  can- 
not refuse  to  complete  his  con- 


tract by  reason  of  the  existence  of 
any  charge  imposed  upon  the  land 
by  the  instrument.  Kingsland  v. 
Puller.  507 

2.  Immaterial  Discrepancy  of  De- 
scription in  Notice  of  Sale.  The 
mere  fact  that,  by  a  clerical  error^ 
the  reference  in  a  notice  of  side  to 
a  recorded  instrument  imposing  a 
restriction  upon  a  portion  of  the 
land  along  the  easterly  wall  of  the 
adjoining  building  mentions  the 
westerly  wall  of  tliat  building, 
does  not  excuse  the  purchaser 
from  performing  his  contract, 
where  it  is  apparent  that  on  read- 
ing the  instrument  no  one  could 
be  misled  by  the  error  in  the  no- 
tice, and  the  purchaser,  before 
making  his  bid,  inspected  the 
premises  and  ascertained  their  ac- 
tual situation.  Id, 

See  Infants,  1-7. 
Insurance,  2,  3. 


MOTIVE. 
See  Evidence,  1,  12. 


MULTIPARTITE  CONTRACT. 
See  Contract,  4. 


MUNICIPAL  CORPORATIONS. 

.  See  Civil  Service,  1-5. 

Constitutional  Law,  4. 
New  York  (City  op). 
Public  Health,  1-3. 
Railroads,  1-3. 
Tax,  1-4. 
Veterans,  1. 
Villages. 


MUNICIPAL  LAW. 
See  Session  Laws,  19. 


MURDER. 

See  Appeal,  8,  14,  27,  28. 
Crimes,  1-6,  8,  9,  12-15. 
Evidence.  1. 
Trial,  2,  4. 
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NEGLIGENCE. 

1.  Bailroad — DrawJiead*.  It  is  not 
the  duty  of  a  railroad  company  to, 
so  equip  its  cars  and  trains  that  the' 
drawheads  thereon  shall  not  come 
in  oontact  when  cars  are  being 
coupled.  Hannigan  v.  Lehigh  d 
U.  R.  R.  Co.  244 

2.  Meeting  of  Drawheads  in  Coupling 
Cars  —  Ordinary  Risk  of  Brake- 
man*  s  Service.  When  the  evidence 
in  an  action  by  a  railroad  brakeman 
to  recover  damages  from  the  com- 
pany for  a  personal  injury  sus- 
tained in  coupling  cars  shows  that 
the  meeting  of  drawheads  is  an 
ordinary  incident  of  coupling  cars 
and  a  condition  to  be  expected 
when  a  coupling  is  made,  it  must 
be  deemed  an  ordinary  risk  of  his 
service,  assumed  by  the  brakeman. 

Id. 

3.  Absence  of  Deadwoods  not  Proxi- 
mate Cause  of  Injury,  Assuming 
that  a  railroad  company  was  negli- 
gent in  using  a  car  upon  which 
there  were  no  deadwoods,  still 
their  absence  cannot  be  deemed 
the  proximate  cause  of  an  injury 
sustained  by  a  brakeman  through 
the  drawheads  coming  together  in 
coupling  the  car,  so  as  to  justify 
a  recovery  on  that  ground,  where 
practically  all  the  evidence  in  the 
case  is  to  the  effect  that  the  func- 
tion of  deadwoods  is  not  to  pre- 
vent drawheads  from  coming  to- 
gether, and  at  most  there  is  a 
mere  scintilla  of  evidence  to  the 
contrary.  Id. 

4.  Liability  of  Master  for  Loss  of 
Vessel  —  Insanity  as  a  Defense. 
Where,  in  an  action  to  recover 
from  the  master  and  charterer  for 
the  loss  of  a  vessel  through  his 
negligence,  it  is  interposea  as  a 
defense  that  the  loss  occurred  in 
a  storm  when  the  defendant  was 
temporarily  insane,  the  doctrine 
which  holds  an  insane  person  re- 
sponsible for  what  in  a  sane  per- 
son would  be  called  willful  or 
negligent  conduct  does  not  apply 
to  the  defendant's  personal  con- 
duct in  case  his  incapacity  to  care 
for  and  navigate  the  vessel  resulted 
solely  from  exhaustion  caused  by 
his  efforts  to  save  the  vessel  dur- 
ing the  storm.     Williams  v.  Hays, 

541 


6.  Master's  Condition  Result  of  Ef- 
forts to  Hate  Vessel —  Qualification 
of  Application  of  Rule  as  to  Re- 
sponsibility  of  Insane  Person. 
Where  there  is  evidence  tending 
to  show  that  the  defendant's  con- 
dition resulted  from  his  efforts  to 
save  the  vessel  during  the  storm, 
such  as  evidence  that  he  had  been 
upon  dutv  almost  continuously 
for  three  days  and  nights,  and  for 
the  last  forty -eight  hours  had  not 
been  below  aeck,  it  is  error  to  dis- 
pose of  the  case  without  regarding 
the  qualification  required  by  the 
evidence,  of  the  application  to  the 
defendant  of  the  rule  that  an  in- 
sane person  is  held  responsible  for 
what  in  a  sane  person  would  be 
called  willful  or  negligent  con- 
duct. Id, 

6.  Liability  for  Negligence  of  Mate 
and  Crew  —  Question  of  Fact.  If 
the  defendant  is  relievable  from 
responsibility  for  his  personal  neg- 
ligence, because  of  exhaustion 
arising  from  his  efforts  to  save  the 
ship  the  question  whether  he  is 
still  liable  by  reason  of  the  care- 
lessness of  the  mate  and  crew  be- 
ing attributable  to  him  as  the  care- 
lessness of  his  servants  may  not 
be  disposed  of  as  a  question  of 
law,  where  the  evidence  raises  a 
question  of  fact  as  t^  whether  the 
condition  of  the  defendant  was  so 
apparent  at  the  time  as  to  charge 
the  mate  with  negligence  in  not 
taking  command.  Id. 

See  EviDRNCE,  22. 
Laches,  1. 

Master  and  Servant.  2. 
Railroads,  7. 

NEW  TRIAL. 

Su  Appeal,  8,  14,  20,  21,  28. 
Trial,  2,  6. 

NEW  YORK  (CITY  OF). 

1 .  Colonial  Grant  —  Harlem  Tideway 
Lands.  Lands  on  the  west  side  of 
the  Harlem  river,  between  high 
and  low-water  marks,  did  not  pass 
by  the  Governor  Nicolls  ^rant  of 
1666  to  the  freeholders  and  inhab- 
itants of  Harlem,  and  title  thereto 
is  not  derivable  from  those  grant- 
ees.    Jarvis  v.  Lynch.  445 
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2.  Title  to  Lands  Outside  those  Ap- 
propriated not  Affected  by  Street 
Opening.  The  procet-dings  for  the 
opening  of  Eighth  avenue,  con- 
firmed in  1816,  had  no  effect  upon 
the  titles  to  lands  outside  of  those 
actually  appropriated  by  the  pub- 
lic authorities.  Id. 

8.  Apportionment  of  General  School 
Fund  among  Boroughs.  By  force 
of  section  11  of  the  Greater  New 

.  York  charter  (L.  1897,  ch.  878). 
the  general  school  fund  of  the  city 
must  be  apportioned  by  the  city, 
board  of  education  among  the  sev- 
eral borough  school  boards,  upon 
the  basis  prescribed  by  section 
1066,  from  July  1,  1898.  Matter 
of  School  Board  of  Brooklyn,      666 

4.  Apportionment  to  Borough  of 
Brooklyn.  The  fact  that  the  ap- 
portionment of  the  general  school 
lund  for  1898  upon  the  basis  pre- 
scribed by  section  1066  of  the  char- 
ter gives  the  borough  of  Brooklyn 
a  larger  proportionate  share  of  the 
fund  than  was  raised  there  for 
school  purposes  is  saved  from  con 
flict  with  the  provision  of  section 
10,  that  the  funds  of  the  various 
departments  shall  be  used  as  nearly 
as  may  be  for  the  object  for  which 
they  were  raised,  by  the  scheme 
for  the  equalization  of  taxation 
among  the  boroughs,  provided  by 
section  901.  Id. 

See  Civil  Service,  2,  3. 
Veterans,  2,  8. 


NOTICE. 

See  Mechanics'  Lien,  1-8. 
Railroads,  2,  3. 


NOTICE  OF  SALE. 
See  Mortgage,  1,  2. 


NUISANCE. 
See  Highways,  2. 


OFFICERS. 

Ase  Sheriff,  1-8. 
Tax,  18. 


OPINION  OF  WITNESS. 
See  Evidence,  16. 


OPINIONS  OF  COURT. 
See  Appeal,  6,  17,  24. 


ORDINANCES. 
See  Evidence,  6. 


PAROL  PROOF. 
See  Evidence,  2,  8,  18. 


PARTIES. 

See  Banking,  1-8. 
Evidence,  2. 
Execution,  1-4. 
Partnership,  2. 
Tax,  12,  15. 


PARTITION. 
See  Real  Property,  8. 


PARTNERSHIP. 

1.  Action  for  PartnersJiip  Account- 
ing, A  partner  is  not  compelled 
to  bring  an  action  for  dissolution 
in  order  to  obtain  an  accounting; 
and  an  accounting  concerning  the 
profits  of  a  partnership  transac- 
tion whiah  has  been  executed  may 
be  obtained  by  an  action  brought 
for  that  purpose,  although  the  de- 
fendant has  excluded  the  plaintiff 
from  participation  in  the  execu- 
tion of  the  transaction.  Sanger 
V.  French.  218 

2.  Parties  to  Action.  Where  the 
plaintiff  and  the  defendant,  as 
individuals,  are  the  only  parties 
to  the  partnership  agreement  un- 
der which  an  accounting  is  sought, 
a. secret  or  undisclosed  arrange- 
ment between  the  defendant  and 
a  third  person,  as  members  of 
another  firm,  cannot  affect  the 
rights  of  the  parties  to  the  action, 
and  such  third  person  need  not 
be  made  a  party  thereto.  Id, 
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8.  Accounting  —  Personal  Taxes  of 
Partner.  In  an  action  for  a  part- 
nership accounting,  in  which  a  de- 
cision of  the  referee  in  favor  of 
the  plaintiff  had  been  reversed  by 
the  Appellate  Division,  presuma- 
bly upon  the  law,  held,  that,  upon 
the  facts  found  by  the  referee,  his 
conclusion  of  law  that  annual  per- 
sonal tiixes  assessed  against  the  de- 
fendant, which  had  been  paid  out 
of  the  partnership  funds  and  im- 
properly charged  to  store  expenses 
should  not  have  been  charged 
against  the  firm,  was  correct. 
Snyder  v.  Seaman.  449 

4.  Unlawful  Acquisition  of  Assets  by 
Matuiyer.  The  managing  member 
of  an  association  constituting  a 
partnership  conducting  a  mercan- 
tile business  occupies  a  trust  posi- 
tion towards  the  other  members, 
as  w^ell  as  to  creditors,  and  cannot, 
by  what  is  in  substance  and  legal 
effect  a  transfer  by  him  to  himself, 
through  nominal  intermediaries, 
become  possessed  of  the  entire 
assets  of  the  concern.  Snyder  v. 
Lindsey.  616 

5.  Accounting — Allowance  for  Liens 
Paid.  On  an  accounting  by  the 
managing  member  of  a  partner- 
ship for  assets  unlawfully  trans- 
ferred by  him  to  himself,  there 
should  be  deducted  from  the  value 
of  the  goods  for  which  he  is  ac- 
countable the  amount  of  the  liens 
of  creditors  paid  by  him.  his  claim 
as  creditor  being  correspondingly 
diminished.  Id. 

See  Appeal,  10,  22. 
Evidence,  18. 
Statute  of  Frauds,  2,  3. 
Usury,  2. 


PASSAGE  TICKETS. 
See  Constitutional  Law,  2. 


PENAL  CODE. 

§§  615.  616 —  Unconstitutionality  of 
Act  Limiting  Sale  of  Passage 
Tichts.  Chapter  506  of  the  LaWs 
of  1897  (Penal  Code.  §§  615,  616), 
which  prohibits,  and  subjects  to 
punishment  as  a  crime,  the  selling 
of  tickets  for  passage  on  vessels  or 


railroad  trains,  by  any  person  ex- 
cept common  carriers  and  their 
specially  authorized  agents,  tran- 
scends the  police  power  and  vio- 
lates the  constitutional  guarantees 
of  civil  rights  and  privileges  and 
of  liberty  (N.  Y.  Const,  art.  1, 
§§  1,  6),  in  so  far  as  it  undertakes 
to  prohibit  citizens  of  the  state 
from  engaging  in  the  business  of 
brokerage  in  passage  tickets.  Peo- 
ple ex  rel.  Tyroler  v.  Warden  of 
City  Prison.  116^ 

PENSIONS. 
See  Tax,  10.  11. 

PERSONAL  INJURY. 

See  Evidence,  22. 
Highways,  1,  3. 
Master  and  Servant,  2. 

PLEADING. 

See  Appeal,  26. 
Infants,  2. 
Statute  of  Frauds,  1.  6. 


PLEDGE. 
See  Arbitration,  1,  3. 


POLICE  POWER. 
See  Constitutional  Law,  2. 


POLICY. 
See  Insurance,  2-5. 


POSSESSION. 

See  Evidence,  7. 

Principal  and  Agent,  2. 


PRACTICE. 

See  Appeal,  29. 
Divorce,  1,.  2,  4. 


PREFERENCE. 
See  Mechanics*  Lien,  1,  2^ 
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PREMEDITATION. 

See  Crimeb,  1,  2. 
Evidence,  1. 


PRESUMPTION. 

^Appeal,  22. 
Evidence,  6. 
Real  Property,  11. 
Vendor  and  Purchaser,  2. 


PRINCIPAL  AND  AGENT. 

1.  Factors'  Act  —  Object  of  Statute, 
The  object  of  the  Factors*  Act 
(L.  1830,  ch.  179)  was  to  protect 
innocent  persons  who  deal  in  reli- 
ance upon  apparent  ownership, 
resting  upon  possession  either  of 
the  merchandise  itself  or  docu- 
mentary evidence  of  ownership. 
JV.  r.  SecuHty  d  Trust  Co,  v. 
Idpman.  551 

2.  Agent  to  Sell  and  Remit  not  a 
Trustee.  One  who  is  intrusted 
with  the  lawful  evidence  of  title 
to  merchandise,  to  enable  him  to 
Bell  it  and  remit  the  proceeds,  be- 
comes an  agent,  within  the  mean- 
ing of  the  Factors'  Act;  and  the 
fact  that  he  is  called  a  trustee  in  a 
secret  agreement  under  which  he 
is  intrusted  with  the  evidence  of 
ownership  does  not  make  him  a 
trustee  as  to  third  parties  having 
no  notice  of  the  agreement.      Id. 

See  Contract,  2. 

Warehousemen,  1. 

PRINCIPAL  AND  GUARANTOR. 
See  Contract,  3. 

PROBATIONARY    APPOINT- 
MENT. 

See  Civil  Service,  4. 

PROFESSIONAL  SERVICES. 
See  Appeal,  15. 


PROOFS  OF  LOSS. 

iS?tf  Insurance,  5. 
95 


PROSPECTIVE  STATUTE. 
See  CrviL  Service,  1,  2. 


PROXIMATE  CAUSE. 
See  Negligence,  3. 


PUBLIC  HEALTH. 

1.  Public  Health  Law — Municipal 
Cltarters  Affected  by.  The  pro- 
vision of  the  Public  Health  Law 
(L.  1893,  ch.  661.  §  30),  that  all 
expenses  Incurred  by  any  local 
board  of  health  in  the  perform- 
ance of  the  duties  imposed  by  law 
shall  be  a  charge  upon  the  mu- 
nicipally, to  be  auaited,  levied, 
collected  and  paid  in  the  same 
manner  as  other  municipal 
charges,  must  be  regarded  as  in 
the  nature  of  an  amendment,  or  at 
least  a  part,  of  all  municipal  char- 
ters. Matter  of  Taxpayers  of 
Plattsburgh.  78 

2.  LoecU  Health  Board — Expense  of 
Guarding  a>gainst  Contagious  Dis- 
ease. When  a  local  board  of  health 
incurs  expense  in  the  perform- 
ance of  the  duty  imposed  by  the 
Public  Health  Law  (§  24),  in 
guarding  against  the  introduction 
of  contagious  or  infectious  dis- 
eases, or  in  the  isolation  of  in- 
fected persons  or  things,  or  in  pro- 
viding suitable  places  for  the  care 
of  the  sick  who  cannot  otherwise 
be  provided  for,  it  becomes  the 
duty  of  the  municipal  authorities 
to  comply  with  the  order  of  the 
board  of  health  in  that  regard, 
whether  there  is  any  provision  to 
that  effect  in  the  charter  or  not. 

Id. 

8.  Method  of  Procedure  Required  by 
Charter.  The  Public  Health  Law 
does  not  abrogate  methods  of  pro- 
cedure required  by  municpal  char- 
ters, such  as,  for  instance,  a'  re- 
quirement that  no  sewer  exceeding 
twenty  rods  in  length  shall  be  con- 

.    structed  without  advertising.    Id, 


PUBLIC  HEALTH  LAW. 
See  Session  Laws,  23-25. 
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PUBLIC  INSTRUCTION. 
See  New  York  (City  op),  8,  4. 

PUBLIC  LIBRARY. 
See  Tax,  4. 

PUBLICATION. 
See  Evidence,  6. 

QUESTION  OF  FACT. 

See  Appeal,  7,  13,  27,  28. 
Negligence,  6. 


QUESTION  OF  LAW. 
See  Appeal,  7,  21 ,  22. 

RAILROADS. 

1.  Street  Sulfate  Railroad — Repav- 
ing  between  Tracks.  The  manda- 
tory duty  imposed  by  section  98 
of  the  Railroad  Law  (L.  1890,  eh. 
566,  amd.  L.  1892,  ch,  676)  upon 
every  street  surface  railroad  com- 
pany operating  its  tracks  in  a  city 
or  village  street,  to  "have  and 
keep  in  permanent  repair  that  por- 
tion of  the  street  between  its  tracks, 
the  rails  of  its  tracks,  and  two  feet 
in  width  outside  of  its  tracks,  un- 
der the  supervision  of  the  proper 
local  authorities,  and  whenever  re- 
quired by  them  to  do  so.  and  in 
such  manner  as  they  may  pre- 
scribe," includes  repaving  with  a 
new  material.  Conway  v.  City  of 
Rochester,  33 

2.  Municipal  Corporation  —  Repav- 
ing Street  Containing  Railroad 
Tracks  —  Notice  to  Company. 
When  the  authorities  of  the  city 
of  Rochester  have  determined  that 
a  street  occupied  by  the  Rochester 
Railway  Company  shall  be  entirely 
repaved,  section'  98  of  the  Rail- 
road Law  imposes  upon  them  the 
mandatory  duty  of  notifying  the 
company  to  repave,  in  the  manner 
determined,  that  portion  of  the 
street  which  the  statute  requires  it 
to  keep  in  permanent  repair,  be- 
fore the  municipality  constructs 
the  new  pavement.  Id. 


3.  Repaving  at  Expense  of  Railroad 
Company.  If,  after  such  notice, 
the  railroad  company  neglects  to 
repaveas  directed,  beyond  the  time 
prescribed  by  the  statute,  the  city 
can  then  proceed  with  the  work, 
but  the  repaving  of  the  portion  of 
the  street  required  by  the  statute 
to  be  kept  in  repair  by  the  rail- 
road company  must  be'  at  the  ex- 
pense of  the  company  and  cannot 
be  charged  upon  either  the  abut- 
ting owners  or  the  municipality  at 
large.  Id. 

4.  Elevated  Railroad  Action —  Un^ 
learr anted  Reversal  of  Judgment. 
On  appeal  from  an  order  of  a 
General  Term  reversing,  on  both 
the  law  and  the  facts,  a  judgment 
in  an  action  tried  bv  the  court, 
such  as  the  usual  elevated  rail- 
road action  prosecuted  by  an  abut- 
ting owner  for  an  injunction  or 
damages,  the  questions  for  the 
Court  of  Appeals  to  determine  are 
whether  the  findings  are  against 
the  weight  of  evidence,  and 
whether  legal  error  exists ;  and  if 
neither  of  these  questions  is  de- 
termined in  the  affirmative,  the 
reversal  must  be  set  aside  and  the 
jtidgment  affirmed.  Pmoers  v. 
Brooklyn  El.  R.  R.  Co.  105 

5.  Damage  by  Proximity  of  Railroad 
Strticture.  Property  in  a  neigh- 
borhood mav  be  generally  in- 
creased in  value  by  the  advent  of 
an  elevated  railroad,  while  other 
property  in  the  same  locality,  by 
reason  of  the  close  proximity  of 
the  structure,  mav  be   damaged. 

Id. 

6.  Proximity  of  Stable.  General 
testimony  that  the  proximity  of  a 
stable  is  more  or  less  damaging  to 
property  is  not  enough  to  call  for 
a  finding  that  a  particular  stable 
contributed  in  anv  appreciable  de- 
gree to  the  depreciation  of  particu- 
lar property  near  an  elevated  rail- 
road structure.  Id. 

'.  Negligence  —  Rule  as  to  Signal  for 
Prot^^tion  of  Car  Inspectors.  A 
promulgated  printed  rule  of  a 
railroad  company  was  as  follows: 
*' A  blue  flag  by  day  and  a  blue 
light  by  night  placed  on  the  end 
of  a  car  denote  that  car  inspectors 
are  at  work  under  or  about  the 
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car  or  train.  The  car  or  train  thus 
protected  must  not  be  coupled  to 
or  moved  until  the  blue  signal  is 
removed  by  the  car  inspectors. 
When  a  car  or  train  standing  on  a 
siding  is  protected  by  a  blue  signal, 
other  cars  must  not  be  placed  in 
front  of  it  so  that  the  blue  signal 
will  be  obscured  without  first  noti- 
fying the  car  inspector  that  he 
may  protect  himself."  It  ap- 
peared that  the  rule  had  never 
been  applied  in  the  case  of  pas- 
senger trains  stopping  at  a  station. 
HeUi,  that  the  rule,  on  its  face, 
related  to  cars  or  trains  on  sidings 
or  in  the  yard  and  not  to  regular 
passenger  trains  making  transient 
stops  in  a  station,  and,  hence,  that 
negligence  on  the  part  of  the  com- 
pany towards  one  of  its  car  in- 
spectors could  not  be  predicated 
of  an  omission  to  place  the  blue 
signal  on  such  a  passenger  train. 

Warn  v.  N.    T.  C.  d  H.  R.  R.  R. 

Co.  109 

8.  Street  Surface  Railroads — Statu- 
tory Right  of  Companies  to  Contract 
for  Use  of  Tracks.  The  provision 
of  chapter  218  of  Laws  of  1839, 
that  "it  shall  be  lawful  for  any 
railroad  corporation  to  contract 
with  any  other  railroad  corpora- 
tion for  the  use  of  their  respective 
roads,  and  thereafter  to  use  the 
same  in  such  manner  as  may  be 
prescribed  in  such  contract,*'  con- 
tinned  in  section  78  of  the  Rjiil- 
road  Law  (L.  1890.  ch.  565),  has 
been  in  full  force  and  effect  from 
the  day  of  its  enactment  to  and 
including  the  present  time,  and 
applies  to  street  surface  railroad 
corporations.  In^ersoll  v.  Nassau 
Ehctnc  R.  R.  Co.  453 

9.  Statutory  Provision  not  Affected  by 
Amendment  of  Constitution.  The 
provision  of  chapter  218  of  Laws 
of  1839  authorizing  railroad  cor- 
porations to  contract  with  each 
other  for  the  use  of  their  roads, 
continued  in  section  78  of  the  Rail- 
road Law,  has  not  been  affected 
b}^  the  amendment  of  1874  to  the 
Constitution  (Art.  3,  $^  18),  con- 
tinued in  the  revision  of  1894.     Id. 

10.  Right  to  Contract  for  Use  of  Tracks 
not  Subject  to  Consents  of  Abutting 
Oir tiers.  Neither  the  constitutional 
amendment  of  1874  nor  subsequent 


legislation  has  made  the  exercise, 
by  a  street  surface  railroad  com- 
pany which  h€^  duly  acquired  its 
franchises  according  to  law,  of 
the  vested  absolute  right  conferred 
upon  it  by  the  act  of  1839,  to  coiv 
tract  for  the  use«  of  its  tracks  by 
another  company,  dependent  upon 
the  obtaining  by  the  assignee  com- 
pany of  the  consents  of  abutting 
owners  to  such  use  of  the  street 
by  it.  Id, 

11.  Harmony  of  Provisions  of  Rail- 
road Law.  Sections  91  and  102  of 
the  Railroad  Law,  relating  to  the 
obtaining  of  the  consents  of  the 
load  authorities  and  abutting 
property  owners  by  street  surface 
railroad  companies,  are  not  in  con- 
flict with  section  78.  Id. 

12.  Statutory  Consents  not  Requisite 
to  0])eration  on  Tracks  of  Anotfier 
Company  by  Contract.  It  has  never 
been  the  intention  of  the  general 
railroad  legislation  of  the  state  to 
require  consents  of  local  authori- 
ties or  property  owners  to  the 
operation  by  one  railroad  company 
of  its  cars  over  the  tracks  of  an- 
other by  virtue  of  a  traflic  con- 
tract; but  the  intention  has  been 
to  require  such  consents  only  to  the 
construction,  maintenance  or  oper- 
ation of  new  railroad  tracks.    Id. 

13.  Action  by  Abutting  Owner  to  En- 
join Contract  Operation  of  Tracks 
in  Absence  of  Consents.  Where 
one  street  surface  railroad  com- 
pany has  leased  to  another  the 
right  to  operate  its  cars  on  a  por- 
tion of  the  lessor's  tracks,  such  use 
of  the  tracks  cannot  be  enjoined 
at  the  suit  of  an  abutting  owner 
against  the  lessee  company  on  the 
sole  ground  that  it  has  not  ob- 
tained the  consents  of  abutting 
owners,  or  the  statutory  substi- 
tute therefor,  to  its  use  of  that 
portion  of  the  street.  Id. 

See  Constitutional  Law,  2. 
Evidence,  22. 
Highways,  1,  3. 
Negligence,  1-3. 
Real  Pkopeuty,  5-9,  11. 


RAILROAD  LAW. 
See  Session  Laws,  4,  5,  13,  14, 16. 
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REAL  PROPERTY. 

1,  Tenants  in  Common — Compensa- 
tion for  Management  of  Estate  — 
Acquiescence.  Mere  silence  on  the 
part  of  certain  tenants  in  common 
as  to  the  management  of  the  real 
estate  by  their  co-tenants,  being 
also  executors  without  power  over 
the  realty  except  to  sell  it,  for 
some  six  years  from  the  probate 
of  the  will  of  their  common  tes- 
tatrix, where  the  executors,  who 
were  lessees  of  most  of  the  prop- 
erty, were  business  men,  while  the 
other  tenants  in  common  were 
their  sisters  and  were  not  shown 
to  have  known  all  the  material 
facts,  and  nearly  all  the  land  was 
being  subjected  to  condemnation 
proceedings,  does  not  constitute, 
as  matter  of  law,  an  acquiescence 
entitling  the  executors  to  an  allow- 
ance  of  compensation  for  services 
in  collecting  rents  and  managing 
the  real  estate,  when  sued  by  their 
CO  tenants  for  an  accounting. 
Myers  v.  Bolton.  893 

2l  Liability  for  Interest  upon  Receipts 
from  Estate.  Where,  in  an  action 
between  tenants  in  common  for 
an  accounting  as  to  the  manage- 
ment of  the  estate  by  the  defend- 
ants, it  appears  that  the  defendants 
have  mingled  their  collections  of 
rent  with  their  own  funds,  have 
used  them  in  their  own  business 
and  have  failed  to  render  any  ac- 
count, they  are  liable  for  interest 
on  the  annual  balances  of  collec- 
tions over  disbursements,  to  the 
date  of  the  referee's  report,  but 
not  for  compound  interest.        Id. 

8.  Title-— Defective  Partition—  Ab- 
sence of  Provision  for  Unborn  Own- 
ers. Where  a  devise  for  several 
beneficiaries,  in  trust  for  two  lives 
with  remainders  in  fee,  includes 
contingent  interests  of  persons  not 
in  being,  a  marketable  title  to  the 
property  is  not  furnished  by  a 
judgment  in  an  uncontested  action 
of  partition,  before  the  termina- 
tion of  the  trust,  to  which  all  liv- 
ing persons  interested  were  par- 
ties, but  making  no  provision  for 
the  benefit  of  aiter-born  devisees. 
Smith  V.  Secar.  402 

L  Land  under  Water— Effect  of 
Conveyance  Sy  State  to  Owner  of 


Upland.  When  land  under  water 
has  been  conveyed  by  the  state  to 
the  owner  of  the  adjacent  upland, 
it  becomes  appurtenant  to  the 
upland  and  will  pass  by  a  convey- 
ance of  the  latter  without  spe- 
cific description.     Archibald  v.  ^V. 

Y.  C.  ikH.R.  R.  R.  Co:  574 

5.  Riparian  Land  in  Hudson  Ritier 
—  Title  not  Acquired  by  Railroad 
Company.  The  predecessor  of  the 
N.  Y.  C.  &  H.  R.  Railroad  Com- 
pany  could  not  acquire  title  to 
land  under  water  on  the  shore  of 
the  Hudson  river  by  indicating 
the  land  on  a  map  filed  by  it  under 
the  statute  (L.  1848,  ch.  80,  §  5). 
and  by  taking  possession  of  the 
land  and  filling  it  up;  and  after 
such  acts,  a  grant  from  the  state 
to  the  owner  of  the  adjoining 
upland  would  carry  the  title  to 
him.  Id. 

0.  State  Grants  to  Upland  Ofcner 
and  to  Railroad  Company,  When 
the  state  has  granted  its  title  to 
land  under  water  on  the  shore  of 
the  Hudson  river  to  the  owner  of 
the  upland,  a  subsequent  grant  to 
the  railroad  company,  possibly 
including  the  same  land  within 
a  general  description,  does  not 
avail  to  convey  title  thereto  to  the 
company.  Id. 

7.  Grant  from  State  on  Condition 
Subse  quent — Non-performance. 
The  fact  that  an  upland  grantee 
from  the  state,  of  a  grant  of  land 
under  water  on  the  shore  of  the 
river,  conditioned  upon  the  con- 
struction of  docks  within  a  spec- 
ified time,  has  not  performed  the 
condition,  does  not  entitle  the  rail- 
road  company,  claiming  under  a 
subsequent  grant,  to  treat  the  prior 
grant  as  void  or  to  attack  it, 
when  it  has  not  been  avoided  by 
the  state.  Id. 

8.  Adverse  Possession — Champerty. 
The  fact  that  a  railroad  company 
had  filed  a  map  and  made  a  sur- 
vey is  not  a  sufficient  basis  for  an 
adverse  possession  within  the 
statute  (1  R.  8.  789,  §  147)  avoid- 
ing  grants  of  land  for  champerty. 

9.  Grant  to  Railroad  Company  after 
Grant  to  Owner  of  Upland ,  A 
grant  by   the  state  to  a  railroad 


INDEX. 


757 


company,  of  land  under  water>  by 
a  general  description,  should  not 
be  construed  as  a  grant  of  land  not 
necessarily  included  within  the 
description,  previously  conveyed 
by  the  state  to  the  owner  of  the 
adjoining  upland,  and  does  not  of 
itself  furnish  a  basis  for  an  adverse 
possession  claimed  to  avoid  subse- 
quent conveyances  on  the  ground 
of  champerty.  Id. 

10.  Findings  as  to  Adverse  Possesion 
—  Attack  upon  Deeds  far  Cham- 
perty. When  the  trial  court,  in 
an  action  for  the  possession  of 
real  property,  has  found,  upon 
sufficient  evidence,  all  the  facts 
with  respect  to  adverse  possession 
in  the  plaintiff's  favor,  it  is  not 
open  to  the  defendant  to  attack 
any  of  the  deeds  in  the  plaintiff's 
chain  of  title  for  champerty.     Id. 

11.  Failureof  Proof  of  Adverse  Pos- 
session of  KipaHan  Land  by  Rail- 
road Company,  Where,  in  an 
action  for  the  possession  of  a 
parcel  of  riparian  land,  the  evi- 
dence shows  that  the  land  was 
scarcely  susceptible  of  actual 
occupation  and  cultivation;  that 
it  was,  in  a  sense,  connected  with 
the  grounds  surrounding  the 
station  of  the  defendant  railroad 
company,  and  that  passengers  to 
and  from  the  station  passed  over 
it,  but  that  it  was  not  until  the  de- 
fendant extended  its  track  over 
the  land  and  set  up  a  derrick  upon 
it  about  five  years  before  the  com- 
mencement of  the  action  that  there 
was  any  actual  occupation  or  pos- 
sessionby  anv  one.  it  is  competent 
for  the  trial  court  to  find  that 
there  was  no  adverse  possession 
by  the  defendant  sufficient  to  bar 
the  plaintiff's  right  of  recovery 
under"  the  presumption  arising 
from  possession  of  the  legal  title. 

Id. 

12.  Evidence  —  Payment  of  Taxes. 
Payment  of  taxes  is  no  evidence 
of  possession,  either  actual  or 
constructive,  and  does  not  show  a 
claim  of  possession.  Id. 

Be€  Appeal,  25,  26. 
Evidence,  3,  4. 
Infants,  1-7. 
Specific  Performance,  4. 
Tax.  10,  11. 
Vendor  and  Purchaser,  1-10. 


RECEIPTS. 
See  Wabehousehen,  1,  2. 


RECEIVERS. 

See  Banking,  3. 
Execution,  1-4. 


REFEREE. 
See  Appeal,  9,  10,  13. 


REMOVAL. 
See  Civil  Service,  3. 


REPAVING. 
See  Railroads,  1-3. 


REPRESENTATIVE  ACTION 
See  Banking,  1-3. 


RESCISSION. 
See  Contract,  1,  2. 


RESTRICTIONS. 
8g«  Mortgage,  1,  2. 


REVERSAL. 
See  Appeal,  9.  20-22. 


REVISED  STATUTES. 

1.  \  R.  S.  739,  §  147  —  Champerty— 
Adverse  Possession.  The  fact  that 
a  railroad  company  had  filed  a 
map  and  made  a  survey  is  not  a 
sufficient  basis  for  an  adverse 
possession  within  the  statute  (1  R. 
S.  739,  §  147)  avoiding  grants  of 
land  for  champertv.  ArcfiibcUd 
V.  N.  T.  C.  dbH.  R.^R.  R.  Co.    574 

2.  Idem.  A  grant  by  the  state  to  a 
railroad  company,  of  land  under 
water,  by  a  general  description, 
should  not  be  construed  as  a  grant 
of  land  not  necessarily  included 
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within  the  description,  previously 
conveyed  by  the  state  to  the  owner 
of  the  adjoining  upland,  and  does 
not  of  itself  furnish  a  basis  for 
an  adverse  possession  claimed  to 
avoid  subsequent  conveyances  on 
the  ground  of  champerty.         Id. 

8.  2  R,  S,  135,  §  10  —  Enforcement 
of  Partly  Perfonned  Oral  Contract. 
The  doctrine  of  equity,  recognized 
by  the  statute  (2  K.  S.  135,  §  10), 
which  grants  specific  performance 
of  an  oral  contract  within  the  Stat- 
ute of  Frauds,  which  has  been 
partly  performed,  is  based  upon 
the  ground  that  otherwise  one 
party  would  be  enabled  to  practice 
a  fraud  upon  the  other,  Canda 
V.  Totten.  281 

REVIVOR. 

See  Laches,  1,  2. 


REVOCATION. 
See  Arbitration,  1-4. 


RIGHT  OF  WAY. 
See  Vendor  and  Purchaser,  6-8. 


RIPARIAN  RIGHTS. 
Bee  Real  Property,  4-7,  9.  11. 

ROCHESTER  (CITY  OF). 
See  Railroads,  2,  3. 


RULES. 

SeeCrvih  Service,  1-4,  6. 
Railroads,  7. 


SALE. 

LiabiUty  of  Vendor  for  Breach  of 
Contract  to  Enable  Vend-ee  to  Effect 
Legal  Importation.  When  the 
vendor  of  an  article  to  be  delivered 
in  a  foreign  country,  where  its 
importation  is  prohibited  bv  law 
except  under  special  official  per- 
mit, knowing  that  fact  and  that 
his    failure  to    furnish  the    ven- 


dee-consignee with  the  necessary 
papers  would  render  the  latter 
liable  to  a  fine  in  attempting  to 
import  an  interdicted  article,  con- 
tracts to  furnish  the  consignee 
with  the  documents  essential  to 
a  legal  importation,  but  fails  to 
do  so,  and  the  consignee  is  there- 
fore subjected  to  the  prescribed 
fine,  the  loss  should  be  borne  by 
the  vendor  as  a  natural  conse- 
quence of  his  breach  of  contract. 
Heda  Povsder  Co.  v.  Siyua  Iron 
Co.  437 

See  Contract,  2. 

Damages.  2. 

Evidence,  3,  4. 

Warehousemen,  1,  2. 


SAVINGS  BANKS. 


See  Tax,  5. 


SCHOOLS. 


See  New  York  (City  of),  3,  4. 


SEARCH. 
See  Vendor  and  Purchaser.  1,  2,  5, 


SECRET  TRUST. 
See  Warehousemen,  1. 


SESSION  LAWS. 

1.  1830,  Ch.  119— Factors*  Act- 
Object  of  Statute.  The  object  of 
the  Factors'  Act  (L.  1830,  ch.  179) 
was  to  protect  innocent  persons 
who  deal  in  reliance  upon  appa- 
rent ownership,  resting  upon  pos- 
session cither  of  the  merchandise 
itself  or  documentarv  evidence  of 
ownership.  N,  T.  S.  d;  Trust  Co. 
V.  Lipman.  551 

2.  Idem  —  Agent  to  Sell  and  Remit 
not  a  Trttatee.  One  who  is  in- 
trusted with  the  lawful  evidence 
of  title  to  merchandise,  to  enable 
him  to  sell  it  and  remit  the  pro- 
ceeds, becomes  an  agent,  within 
the  meaning  of  the  Actors*  Act; 
and  the  fact  that  he  is  called  a 
trustee  in  a  secret  agreement  un- 
der which  he  is  intrusted  with  the 
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evideuce  of  ownership  does  not 
make  him  a  trustee  as  to  third 
parties  having  no  notice  of  the 
agreement.  Id. 

8.  Idem —  Possession  of  Ecidefire  of 
Title  to  Merchandise  —  Secret  Tnist 
Agreement  —  WareMtuse  Receipts. 
If  the  shipper  to  this  country  of 

foods  originally  owned  by  himself 
eli  vers  the  bills  of  lading  and  con- 
sular invoices  to  bunkers,  and  the 
latter  intrust  them  to  the  ship- 
per's representative  here,  on  re- 
ceiving from  him,  by  secret  agree- 
ment, receipts  stating  that  the 
goods  are  the  property  of  the 
bankers  and  are  to  be  held  in  trust 
for  them,  and  that  the  proceeds 
of  sale  are  to  be  remitted  to  them, 
so  that  the  shipper  is,  in  effect, 
intrusted  with  the  documentary 
evidence  of  ownership  by  which 
he  can  import  the  goods  "and  ob- 
tain warehouse  receipts  therefor, 
for  the  purpose  of  selling  the 
goods  as  the  agent  of  the  bankers, 
the  transaction  comes  within  the 
Factors'  Act  and  the  shipper  is 
to  be  deemed  the  true  owner  of 
thi'  goods  as  to  a  stranger  to  the 
secret  agreement  and  trust  re- 
ceipts, who  in  good  faith  and  for 
value  takes  from  the  shipper  ware- 
house receipts  issued  to  the  lat- 
ter. Id. 

4.  1839,  Ch.  21S  — Street  Surface 
Railroads — Statutory  Right  of 
Companies  to  Contract  for  Use  of 
Tracks.  The  provision  of  chap- 
ter 218  of  r^ws  of  1839,  that  "it 
shall  be  lawful  for  any  railroad 
corporation  to  contract  with  any 
other  railro'id  corporation  for  the 
use  of  their  respective  roads,  and 
thereafter  to  use  tlie  same  in  such 
manner  as  may  be  prescribed  in 
sucli  contract,"  continued  in  sec- 
tion 78  of  the  Railroad  Law  (L. 
1890,  ch.  565).  has  been  in  full 
force  and  effect  from  the  day  of 
its  enactment  to  and  including  the 
present  time,  and  applies  to  street 
surface  railroad  corporations.  In- 
gersoll  v.  Nassau  Ekctric  R.  R. 
Co.  453 

6.  Idem  —  Statutory  Prorision  not 
Affected  by  A  numdmcnt  of  Constit  u- 
tion.  The  provision  of  chapter 
218  of  Laws  of  18.39  authorizing 
niilroad  corporations  to  contract 


with  each  other  for  the  use  of 
their  roads,  continued  in  section 
78  of  the  Railroad  L-iw,  has  not 
been  affected  by  the  amendment 
of  1874  to  the  Constitution  (Art. 
3.  5^  18),  continued  in  the  revision 
of  1894.  Id. 

6.  Idem  —  Right  to  Contract  f(^r  Use 
of  Tracks  not  Subject  to  Coiuents  of 
Abutting  Owners.  Neither  the 
constitutional  amendment  of  1874 
nor  sub.sequent  legislation  has 
made  the  exercise  by  a  street  sur- 
face railroad  company  which  has 
duly  acquired  its  franchises  ac- 
cording to  law,  of  the  vested  ab- 
solute right  conferred  upon  it  by 
the  act  of  1839,  to  contract  for  the 
use  of  its  tracks  by  another  com- 
pany, dependent  upon  the  obtain- 
ing by  the  assignee  company  of 
the  consents  of  abutting  owners 
to  such  use  of  the  street  by  it. 

Id. 

7.  1858.  Ch.  ZU  —  PotDers  of  Re- 
ceivers.  The  maintenance  of  an 
action  for  damages  for  conspiracy 
to  prevent  collection  of  the  debt, 
is  not  within  the  powers  conferred 
by  the  Code  of  Civil  Procedure 
upon  receivers  in  supplementary 
proceedings,  nor  is  it  authorized 
by  the  act  (L.  1858,  ch.  314,  amd. 
L.  1894,  ch.  740)  declaring  the 
powers  of  receivers  and  other 
trustees.     Ward  v.  Petne.        301 

8.  1880,  Ch.  269  — Reduction  of  As- 
sessment —  Former  Ailjudication. 
The  doctrine  of  People  ex  rel.  War- 
ren V.  Carter  (119  N.  Y.  557)  as  to 
the  conclusiveness,  upon  the  suc- 
ceeding assessment,  of  adjudica- 
tions fixing  the  value  of  the 
assessed  property  and  reduc- 
ing accordingly  the  assessments 
thereon  for  each  of  the  two  pre- 
ceding years,  in  proceedings  under 
the  act  of  1880  (Chap.  269),  does 
not  apply  to  a  proceeding  in  which 
a  majority  of  the  assessors  pro- 
ceeded against  were  not  parties  to 
the  former  proceedings,  and  there 
had  been  changes  affecting  the  as- 
sessable values  of  the  property  of 
the  town.  People  ex  rd.  Eckcrson 
V.  Zundel.  513 

9.  Idem  —  Facts  under  which  Adju- 
dications Reducing  Assessments  Are 
not  Conclusice  ujx/n  Folloicing  As- 
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se9»fnent.  The  facts  that  a  ma- 
jority of  the  assessors  proceeded 
against  by  cei*tiorari  under  the  act 
of  1880  (Chap.  269)  for  the  reduc- 
tion of  an  assessment  were  not 
parties  to  former  proceedings 
against  their  predecessors  in  of- 
fice, in  which  reductions  of  the  as- 
sessments for  the  two  preceding 
years  were  obtained  and  the  value 
of  the  property  fixed;  that  changes 
in  the  situation  of  the  property  of 
the  town  had  occurred,  and  that 
the  assessment  of  the  relators'  prop- 
erty had  been  reduced,  disclose  a 
situation  where  the  former  adju- 
dications were  in  no  way  binding 
upon  the  assessors  in  making  the 
assessment  for  the  year  in  ques- 
tion. Id, 

10.  1880,  Ch.  ^2  —  Corporation 
Franchise  Tax  —  Statute  of  Lim- 
itation. The  six  years  Statute 
of  Limitations  (Code  Civ.  Pro. 
§  382)  runs  against  an  action  for 
the  collection  of  a  corporation 
franciiise  tax  under  the  Corpora- 
tion Tax  Law  (L.  1880,  chap.  542, 
as  amended),  from  the  accruing  of 
the  liability  for  the  annual  tax,  on 
the  fifteenth  day  of  January  in 
each  year,  notwithstanding  the 
additional  remedy  of  collection  bv 
warrant  afforded  bv  the  amend- 
ment of  1885  (Ch.  *501);  and  the 
two  years  statute  (Code,  §  884)  ap- 
plies to  an  action  for  penalties  for 
non-payment  of  the  tax.  People 
ex  rel.  N.  Y.  L.  &  L  Co.  v.  Eob- 
erts.  70 

11.  Idem  —  Revision  of  Comptrollers 
Account  —  Taxes  Uncollectible  by 
Reason  of  Statute  of  Limitations. 
When,  on  an  application  to  the 
comptroller  to  revise  an  account 
stated  by  him  for  franchise  taxes 
under  the  act  of  1880  (Ch.  542)  as 
amended,  it  is  made  to  appear 
that  the  account  includes  taxes, 
the  liability  for  which  accrued 
more  than  six  years  before  the 
assessment,  and  penalties,  the  lia- 
bility for  which  accrued  more  than 
two 'v ears  before  the  assessment, 
which  taxes  and  penalties  would, 
then-fore,  by  operation  of  the 
Statute  of  Limitations,  be  unen- 
forceable by  action,  he  must  re- 
settle the  a(H'ouut  by  striking  off 
such  uncollectible  taxes  and  pen- 
alties. I<^' 


12.  1885,  Ch.  842— 2r<fc^ntV»*  Uen 
Law  —  Rights  of  Materialman  and 
Contractor.  Under  the  Mechan- 
ics' Lien  Law  (L.  1885,  ch.  342), 
a  laborer  or  materialman  has  no 
preferential  right  to  be  paid  out  of 
the  sums  due  the  contractor  until 
he  files  his  notice  of  lien.  Bate* 
V.  Salt  Springs  Nat,  Bank.        323 

1885,  ch.  501  — See  pars.  10.  11,  this 
title. 

13.  im^.Ch.m^—Street  Surface  Rail- 
road—  Repamng  between  Track*. 
The  mandatory  duty  imposed  by 
section  98  of  the  Railroad  Law  (L. 
1890,  ch.  565,  amd.  L.  1892,  ch. 
676)  upon  every  street  surface  rail- 
road company  operating  its  tracks 
in  a  city  or  village  street,  to  **  have 
and  keep  in  permanent  repair  that 
portion  of  the  street  between  its 
tracks,  the  rails  of  its  tracks,  and 
two  feet  in  width  outside  of  its 
tracks,  under  the  supervision  of 
the  proper  local  authorities,  and 
whenever  required  by  them  to  do 
so,  and  in  such  manner  as  they 
may  prescribe,"  includes  repaving 
with  a  new  material.  Conway  v. 
City  of  Rochester.  33 

14.  Id&m  —  Municipal  Corporation — 
Repaving  Street  Containing  Rail- 
road Tracks  —  Notice  to  Company. 
When  the  authorities  of  the  city 
of  Rochester  have  determined  that 
a  street  occupied  by  the  Rochester 
Railway  Company  shall  be  entirely 
repavea,  section  98  of  the  Railroad 
Law  iloiposes  upon  them  the  man- 
datory duty  of  notifying  the  com- 
pany to  repave,  in  the  manner  de- 
termined, that  portion  of  the  street 
which  the  statute  requires  it  to 
keep  in  permanent  repair,  before 
the  municipality  constructs  the 
new  pavement.  Id. 

15.  Idem  — Repamng  at  Expert  of 
Railroad  Company.  If.  after  such 
notice,  the  railroad  company  neg- 
lects to  repave  as  directed,  beyond 
the  time  prescribed  by  the  statute, 
the  city  can  then  proceed  with  the 
work,  but  the  repaving  of  the  por- 
tion of  the  street  required  by  the 
statute  to  be  kept  in  repair  by  the 
railroad  company  must  be  at  the 
expense  of  the  company  and  can- 
not be  charged  upon  either  the 
abutting  owners  or  the  munici- 
pality at  large.  /<! 
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16.  Idem  —  Harmony  of  Provinons 
of  Railroad  Law.  Sections  91  and 
102  of  the  Railroad  Law,  relatinc; 
to  the  obtainiiif^  of  the  consents  oi 
the  local  authorities  and  abutting 
property  owners  by  street  surface 
railroad  companies,  are  not  in  con- 
flict with  section  78.  IngeracU  v. 
Nassau  Electric  R  R.  Co.         453 

See,  also,  pars.  4,  5,  this  title. 

17.  1891,  Ch.  lOS  —  Sh^nffofEne 
County — Disbursements.  The  act 
(L.  1891.  ch.  108),  making  theoffice 
of  sheriff  of  Erie  county  a  salaried 
office  in  part,  entitles  the  sheriff 
to  receive  from  the  county  his 
necessary  disbursements  in  the 
performance  of  the  county's  busi- 
ness.   Matter  of  Beck.  151 

18.  Idem  —  Compensation  of  Under 
Sheriff  and  Deputies.  The  amount 
reasonably  paid  by  the  sheriff  as 
compensation  for  a  necessary  un- 
der sheriff  and  deputies  is  a  proper 
disbursement  under  the  statute, 
which  the  board  of  supervisors  is 
required  to  audit  and  allow.      Id. 

1892.  Gh.  676  —  See  pars.  13,  14,  15, 
this  title. 

19.  1892,  Ch,  685— Investigation 
into  Financial  Affairs  of  Village. 
An  order  made  by  a  justice  of  the 
Supreme  ("ourt,  and  affirmed  by 
the  Appellate  Division,  determin- 
ing, as  a  result  of  the  investigation, 
a  summary  investigation  into  the 
financial  affairs  of  a  village,  in- 
stituted by  taxpayers  and  free- 
holders, under  the  General  Munic- 
ipal Law  (L.  1892,  ch.  685,  §  3),  is 
reviewable  by  the  Court  of  Ap- 
peals, as  a  final  order  in  a  special 
proceeding.  Matter  of  Tax2)ayers 
of  Plattsbargh.  78 

20.  1892.  Ch.  ^m  — Banking  Law  — 
Siockltoldefs  Liability  —  Creditor's 
Action.  While  the  enforcement 
of  the  individual  liability  of  stock- 
holders of  a  state  bank  for  debts 
of  the  bank,  imposed  by  the  Bank- 
ing Law  as  originally  enacted  (L. 
1892,  ch.  689,  g  52)  contemplates  a 
representative  action  by  a  creditor 
on  behalf  of  himself  and  such 
other  creditors  as  may  come  in  and 
share  the  expense,  the  plaintiff,  in 
bringing  such  action,  does  not  be- 

96 


come  a  trustee  for  the  other  cred- 
itors 80  as  to  require  him  to  carry 
on  the  litigation  for  their  interests 
in  opposition  to  his  own,  or  after 
he  has  settled  his  claim.  Hirsh- 
feld  V.  Fitzgerald.  166 

21.  Idem  —  Control  of  Representative 
Action  by  Plaintiff  Creditor.  The 
plaintiff  in  a  representative  action 
brought,  before  the  amendment  of 
1897  (Ch.  441)  to  section  52  of  the 
Banking  Law  of  1892,  to  enforce 
the  statutory  liability  of  stock- 
holders of  a  bank,  has  the  right  to 
control  the  action  and  may  con- 
tinue, compromise,  abandon  or 
discontinue  it  at  pleasure,  until  a 
creditor  similarly  situated  has  pro- 
cured an  order  to  be  made  a  party 
to  the  action,  or  until  interlocutory 
judgment  is  entered.  Id, 

22.  Idem  —  Receivers  of  Insolvent 
Bank  not  Authorized  to  Continue 
Creditors  Action  against  Stock- 
holders. The  rfact  that  a  repre- 
sentative action,  brought  by  a 
creditor  of  a  dissolved  insolvent 
bank,  under  section  52  of  the  Bank- 
ing Law  prior  to  its  amendment  in 
1897,  was  authorized  by  the  re- 
ceivers of  the  bank,  who  were 
properly  made  parties  defendant, 
does  not  entitle  them  to  prosecute 
the  action  and  does  not  affect  a 
dismissal  of  the  complaint  on  the 
ground  that  there  was  no  party 
before  the  court  entitled  to  recover 
any  judgment  in  the  action  as  and 
for  a  debt  due  from  the  bank, 
where  it  appears  upon  the  trial 
that  the  plaintiff  had  sold  and  as- 
signed his  claim  before  any  other 
creditor  had  come  in  or  served  a 
notice  of  motion  to  be  brought  in 
as  a  party,  and  that  the  assignee 
of  the  plaintiff's  claim  had  stipu- 
lated to  discontinue  the  action  and 
had  executed  a  release  to  the  de- 
fending stockholders.  Id. 

23.  1893,  C?i.  QQl  — Public  Health 
Law — Municipal  Charters  Affected 
by.  The  provision  of  the  Public 
Health  Law  (L.  1893,  ch.  661,  §30), 
that  all  expenses  incurred  by  any 
local  board  of  health  in  the  per- 
formance of  the  duties  imposed 
by  law  shall  be  a  charge  upon 
the  municipality,  to  be  audited, 
levied,  collected  and  paid  in  the 
same  manner  as  other  municipal 
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charges,  must  be  regarded  as  in 
the  nature  of  an  amendment,  or  at 
least  a  part,«of  all  municipal  char- 
ters. Matter  of  Taxpayers  of  Plaits- 
burgh.  78 

24.  Idem  —  1,/ycai  Health  Board  — 
Expe}ise  of  Guarding  against  Con- 
tagious Disease.  When  a  local 
board  of  health  incurs  expense  in 
the  performance  of  the  duty  im- 
posed by  the  Public  Health  Law 
(^  24),  in  guarding  against  the  in- 
troduction of  contagious  or  infec- 
tious diseases,  or  in  the  isolation 
of  infected  persons  or  things,  or  in 
providing  suitable  places  for  the 
care  of  the  sick  who  cannot  other- 
wise be  provided  for,  it  becomes 
the  duty  of  the  municipal  author- 
ities to  comply  with  the  order  of 
the  board  of  health  in  that  regard, 
whether  there  is  any  provision  to 
that  effect  in  the  charter  or  not. 

Id. 

25.  Idem  —  Method  of  Procedure  Re- 
quired by  Charter.  The  Public 
Health  Law  does  not  abrogate 
methods  of  procedure  required  by 
municipal  charters,  such  as,  for 
instance,  a  requirement  that  no 
sewer  exceeding  twenty  rods  in 
length  shall  be  constructed  with- 
out advertising.  Id. 

1894,  ch.  740  —  See  par.  7,  this  title. 

26.  1895,  Ch.  lOOQ  — Acquiring  Fee 
in  Discontinued  Streets.  The  pro- 
visions of  chapter  1006  of  the  Laws 
of  1895,  pertaining  to  the  acquir- 
ing of  the  fee  and  easements  in 
discontinued  streets  and  avenues, 
are  incidental  and  necessary  to  the 
public  purpose  of  the  act,  namely, 
the  laying  out  and  opening  of  the 
streets  and  avenues  of  a  city  ac- 
cording to  a  plan  adopted,"  and 
hence  are  within  the  constitutional 
powers  of  the  legislature.  Matter 
of  Mayor,  etc. ,  of  2{ew   York.    409 

27.1896.  Ch.  n2— Liquor  Tax  TmD 
—  Special  Agent  in  Excise  Depart- 
7nent.  The  position  of  special 
agent  in  the  excise  department, 
under  the  Liquor  Tax  Law  (L. 
1896,  ch.  112,  i^  10).  is  in  its  nature 
a  strictly  confidential  position  and 
therefore  is  not  within  the  statu- 
tory provisions  (L.  1896,  ch.  821) 
promoting  the  appointment  and 


retention  of  veterans  in  the  civil 
service  of  the  state.  People  ex  rei. 
Sweet  V.  Lyman.  368 

28.  1896,  Ch.  SIS  — Special  Jury 
Act.  The  act  of  the  legislature 
embodied  in  chapter  878  of  the 
Law^s  of  1896,  providing  for  a 
special  jury  in  criminal  actions  in 
certain  cases,  is  a  valid  and  con- 
stitutional exercise  of  legislative 
power.     People  v.  Dunn.  528 

29.  Idem  —  Right  of  Trial  by  Jury. 
The  act,  being  a  mere  regulation 
of  the  mode  of  securing  a  com- 
mon-law jury,  is  not  violative  of 
the  right  of  trial  by  jury  secured 
by  the  Constitution  (Art.  1,  §  2). 

Id. 

30.  Idem  —  Du^  Process  of  Ijaw  — 
Selection  of  Jurors  by  Special  Com- 
missioner. The  power  of  selection 
of  juroi*s  from  the  general  list, 
conferred  upon  the  special  jury 
commissioner,  does  not  delegate  to 
him  any  judicial  power  in  the  de- 
termination of  the  qualifications 
of  the  ultimate  trial  jurv,  and 
does  not  deprive  a  deiendant  of 
the  "due  process  of  law  "  guaran- 
teed by  the  Constitution  (Art.  1, 
§  6).  Id. 

31.  Idem — Discriminationin  Classes 
of  Jurors.  The  act  does  not  in- 
volve any  unequal  discrimination 
against  defendants  in  criminal 
cases,  in  respect  to  the  chvsses  of 
jurors  for  the  trial  of  civil  and 
criminal  cases  respectively.       Id. 

32.  Ide7n  —  Deprivation  of  Pririlege 
of  Appeal.  The  act  is  not  vitiated 
by  the  fact  that  it  abrogates  the 
privilege  of  an  appetil  from  the 
rulings  of  the  trial  judge  upon 
challenges  to  the  special  jurors. 

Id. 

33.  Idem  — Not  a  Local  Bill.  The 
fact  that  the  application  of  the  act 
is  restricted  to  "  each  county  of 
the  state  having  a  population  of 
five  hundred  thousand  or  more  * 
does  not  render  it  a  local  bill, 
within  the  meaning  of  the  consti- 
tutional prohibition  (Art.  3,  ^  18) 
against  the  passage  of  any  local 
bill  as  to  selecting,  drawing,  sum- 
moning or  impaneling  jurors.    Id^ 
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84.  1896,  Ch.  821—  Veteram*  Act-- 
Scofk}  of  Operation.  The  act  (L. 
1896,  ch.  821)  promoting  the  em- 
ployment and  retention  of  veter- 
ans in  the  public  service  of  the 
state  and  its  mtinicipalities  is  lim- 
ited in  operation  to  subordinate 
positions  and  does  not  apply  to 
the  more  important  municipal 
offices.  People  ex  rel.  Jacobus  v. 
Van  Wyck.  495 

86.  Idem  —  New  York  City  — Assessor 
not  within  Act.  The  position  of 
assessor  in  the  city  of  New  York 
being  not  a  subordinate  one  is  not 
affected  by  the  Veterans'  Act;  and 
hence  an  assessor  in  office  at  the 
taking  effect  of  the  Greater  New 
York  charter  (L.  1897,  ch.  378)  was 
not  entitled  to  retention  under  sec- 
tion 127  thereof.  Jd. 

86.  Idem —  Confidential  Ptrntion  of 
8ubiHi*^na  tiercer.  The  position  of 
subpoena  server  in  the  office  of 
the  district  attorney  of  New  York 
county  is  a  strictly  confidential 
position,  and  is,  therefore,  exempt 
from  the  operation  of  the  act  (L. 
1896,  ch.  821)  restricting  the  re- 
moval of  veterans  from  the  public 
service.  People  ex  rel.  Flood  v. 
Gardiner.  520 

See,  also,  par.  27,  this  title. 

87.  1896.  Ch.  909— Tax  Law  — Mu- 
nicipal Prof)erty  Outside  Corpora- 
tion. Under  the  Tax  Law  of  1896 
(Ch.  908),  property  held  by  a  mu- 
nicipal corporation  for  public  use, 
but  located  beyond  the  boundaries 
of  the  municipality,  is  subject  to 
general  taxation. "  People  ex  rel. 
City  of  Amsterdam  v.  lless.  42 

38.  Idem  —  Municipfd  Water  Works 
Property.  Such  portion  of  the  wa- 
ter works  system  of  a  municipal 
corporation  as  is  outside  of  the 
corporate  limits  is  subject  to  gen- 
eral taxation  where  located.       //. 

89.  Idem — Exemption  of  Municipal 
Cor fxjrat ions  from  Tram^f'er  Tax. 
Bv  force  of  the  provisions  of  the 
Tax  Law  of  1896  (Ch.  908),  testa- 
mentary transfers  to  municipal 
corporations  of  property  held  or 
to  be  held  for  a  public  use  within 
the  corporate  limits  are  exempt 
from  the  transfer  tax.  Mailer  of 
Thrall.  46 


40.  Idem  —  Bequest  to  Municipal  Cor- 
poration for  Public  Library.  A 
bequest  to  a  municipal  corpora- 
tion of  a  sum  of  money  for  the 
construction,  within  the  corporate 
limits,  of  a  library  building  to  be 
open  to  the  public  is  exempt  from 
transfer  tax  under  the  Tax  Law 
of  1896.  Id. 

41.  Idem  —  Savings  Banks — Exemp- 
tion of  Surplus  from  Taxation.  The 
surplus  fund  of  a  savings  bank  of 
this  state  is  exempt  from  taxation, 
by  force  of  the  provision  of  the 
Tax  Law  (L.  1896,  ch.  908)  ex- 
empting '*  the  deposits  in  any  bank 
for  savmgs  which  are  due  depos- 
itors," together  with  the  abroga- 
tion of  statutory  provision  for 
taxing  savings  bauK  franchises. 
People  ex  rel.  Newburgh  Savgs. 
Bank  v.  Peck.  51 

42.  Idem — Taxation  of  Non-resident 
Corporation — Capital  Invested  in 
Business  in  this  State.  For  the 
purpose  of  the  taxation  of  a  foreign 
corporation,  under  the  provision 
of  the  Tax  Law  (L.  1896,  ch.  908, 
t^  7)  that  "non-residents  of  the 
state  doing  business  in  the  state, 
either  as  principals  or  partners, 
shall  be  taxed  on  the  capital  in- 
vested in  such  business  as  per- 
sonal property  at  the  place  where 
such  business  is  carried  on,  to  the 
same  extent  as  if  they  were  resi- 
dents of  the  state,"  the  value  of 
notes  and  open  accounts,  owing 
to  the  corporation  for  merchandise 
sold  by  it  in  the  course  of  the 
transaction  of  its  business  in  this 
state,  is  properly  included  in  the 
assessment.  People  ex  rel.  Arm- 
strong Cork  Co.  V.  Barkei'.         159 

43.  Idem  —  Merchandise  at  Principal 
Placf  of  Business  in  this  State, 
Where  the  business  of  a  foreign 
corporation  carried  on  in  this  state 
is  intended  by  it  to  be  a  perma- 
nent and  continuous  business,  in- 
(,'luding  both  the  manufacture  and 
the  siile  of  goods,  the  value  of  its 
merchandise  at  the  place  desig- 
nated by  it  as  its  principal  place  of 
business  in  the  state  is  properly 
assessed  for  taxation  under  section 
7  of  the  Tax  Law,  as  being  in- 
vested in  the  business  in  this  state, 
although  the  business  conductecl 
at  that  place   consists  wholly  of 
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selling,  and,  while  a  portion  of 
the  goods  held  there  for  sale  was 
manufactured  by  the  corporation 
within  this  state,  a  large  portion 
was  manufactured  at  the  corpora- 
tion's domicile  in  another  state, 
to  which  the  proceeds  of  sales  are 
remitted.  Id. 

44.  1896.  Ch.  909  —  EWii(m  Law  — 
Void  Ballots  Treated  as  Marked  for 
Identification — Jtidicial  In vesitga- 
tion.  If  ballots  which  should 
have  been  held  void  and  not  have 
been  counted,  under  the  Election 
Law  (L.  1896,  ch.  909,  §  105), 
have  been  treated  by  the  inspec- 
tors as  ballots  marked  for  the  pur- 
pose of  identification  (§  110,  subd. 
3)  and  counted,  the  court,  in  a 
mandamus  proceeding  under  the 
statute  subjecting  the  ballota  to 
judicial  investigation  (§  114),  has 
jurisdiction  to  pass  upon  them  as 
void  ballots  and  to  direct  the  in- 
spectors to  make  a  statement  of 
the  result  of  the  election  on  that 
basis.  People  ex  rel.  White  v. 
Board  Aldermen  of  Buffalo.       431 

45.  Idem  —  Ballots  Objected  to  as 
Marked  for  Identification.  When 
a  ballot  is  not  void,  but  is  to  be 
dealt  with  as  objected  to  because 
marked  for  identiflciEition,  under 
the  Election  Law  (§  110,  subd. 
8),  great  care  should  be  observed 
to  follow  every  provision  of  the 
statute  designed  to  identify  and 

{)reserve    the    ballots   for  future 
egal  proceedings.  Id. 

46.  1896,  Ch.  9dl  —  Convict-mafle 
Goods  ImM  Act.  Chapter  931  of 
the  Laws  of  1896,  which  requires 
all  goods  made  by  convict  labor  in 
any  penal  institution  to  be  labeled 
**  convict  made "  before  being 
sold  or  exposed  for  sale,  prohibits 
their  exposure  for  sale  within  this 
state  without  such  label,  and  de- 
clares the  possession  for  the  pur- 
pose of  sale,  or  the  offering  for 
sale,  of  any  such  goods  without 
the  label  required  by  law  to  be  a 
misdemeanor,  conflicts  with  and  is 
repugnant  to  the  commerce  clause 
of  the  Federal  Constitution.  Peo- 
ple V.  Hawkins.  1 

47.  1897.  Ch.  2Si— Transfer  Tax. 
The  amendment  of  1897  (Ch.  284) 
to  the  Tax   Law,   in  relation  to 


transfers  of  property,  did  not 
operate  to  so  change  it  as  to  war- 
rant a  different  construction  than 
that  given  by  Matter  of  Seaman 
(147  N.  Y.  69).     Matter  of  Gibson. 

680 

48.  1897,  Ch.  847—  Tax  — Seal  Prop- 
erty  Purchased  with  Pension  Money 
—  Exemption  Personal  to  Pensioner 
Prior  to  1897.  The  exemption 
from  assessment  and  taxation  of 
real  property  purchased  with  pen- 
sion money,  under  the  law  as  it 
stood  prior  to  the  amendment  of 
1897,  was  personal  to  the  pensioner 
and  did  not  extend  to  property 
owned  by  his  wife.  People  ex  rel. 
Jones  V.  Feitner.  868 

49.  Idem  —  Am-endment  of  Tax  Law. 
Chapter  347  of  the  Laws  of  1897, 
amending  the  Tax  Law  and  pro- 
viding for  the  exemption,  to  the 
extent  of  the  pension  money  used 
in  its  purchase,  of  real  property 
purchased  with  the  proceeds  of  a 
pension  and  owned  and  occupied 
by  the  wife  of  the  pensioner,  is  not 
retroactive.  Id. 

50. 1897,  Ch.  378—  Greater  New  York 
Charter  —  Apportionment  of  Gen- 
eral School  Fund  among  Borough*. 
By  force  of  section  11  of  the 
Greater  New  York  charter  (L. 
1897,  ch.  378),  the  general  school 
fund  of  the  city  must  be  appor- 
tioned by  the  city  board  of  educa- 
tion among  the  several  borough 
school  boards,  upon  the  basis  pre- 
scribed by  section  1065,  from  July 
1 ,  1 898.  Matter  of  School  Board  of 
Brooklyn.  666 

51.  Idem  —  Apportionment  to  Bor- 
ough of  Brooklyn.  The  fact  that 
the  apportionment  of  the  general 
school  fund  for  1898  upon  the 
basis  prescribed  by  section  1065  of 
the  charter  gives  the  borough  of 
Brooklyn  a  larger  proportionate 
share  of  the  fund  than  was  raised 
there  for  school  purposes  is  saved 
from  conflict  with  the  provision 
of  section  10,  that  the  funds  of  the 
various  departments  shall  be  used 
as  nearly  as  may  be  for  the  object 
for  which  they  were  raised,  by  the 
scheme  for  the  equalization  of 
taxation  among  the  boroughs, 
.  provided  by  section  901.  Id. 

See,  also,  par.  85,  this  title. 
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1897.  Ch.  441  — See  pars.  21,  22,  this 
title. 

68.  1897,  Ch,  506  — ^c*  Limiting 
8ale  of  Postage  Tickets.  Chapter 
606  of  the  Laws  of  1897  (Penal 
Code,  §§  615. 616),  which  prohibits, 
and  subjects  to  punishment  as  a 
crime,  the  selling  of  tickets  for 
passage  on  vessels  or  railroad 
trains,  by  any  person  except  com- 
mon carriers  and  their  specially 
authorized  agents,  transcends  the 
police  power  and  violates  the  con- 
stitutional guarantees  of  civil 
rights  and  privileges  and  of  lib- 
erty (N.  Y.  Const,  art.  1.  §§  1,  6), 
in  so  far  as  it  undertakes  to  pro- 
hibit citizens  of  the  state  from 
engaging  in  the  business  of  bro- 
kerage in  passage  tickets.  People 
ex  rel.  lyrder  v.  Warden  (Hty 
Prison.  116 

68.  1898,  Ch.  186— C7m7  Sermce 
Law  —  Amendment  of  1898  Re- 
quiring ApprowU  of  City  BegtUa- 
tions  iy  State  Commission  not  Re- 
troactive. Chapter  186  of  the  I^aws 
of  1898,  amending  the  Civil  Serv- 
ice Law  by  providing,  among 
other  things,  that  city  civil  service 
regulations  shall  take  effect  only 
on  approval  by  the  state  commis- 
sion, and  that  if  a  person  holding 
a  competitive  oosition  shall  be  re- 
moved he  shall  have  an  opportu- 
nity to  make  an  explanation,  is 
wholly  prospective  and  not  retro- 
active, did  not  invalidate  city 
regulations  which  had  been  law- 
fully adopted  at  the  time  of  its 
enactment,  and  contemplated  the 
application  of  city  regulations  in 
existence  at  its  passage  to  appoint- 
ments and  classifications  for  three 
months  thereafter,  unless  new  I 
regulations  were  approved  by  the  ; 
state  commission  in  the  meantime. 
People  ex  rel.  Leet  v.  Keller,        90 

64.  Idem  —  New  York  City  Civil  Serv- 
ice Regulations.  The  act  of  1898, 
being  wholly  prospective,  did  not 
invalidate  the  regulations  of  the 
city  of  New  York,  in  existence  at 
its  passage,  lawiully  adopted 
under  the  new  charter  without 
approval  by  the  state  commission, 
or  acts  done  under  those  regula- 
tions before  the  act  providing  for 
changes  in  the  system  took  effect; 
but  as  to  cases  coming  into  exist- 


ence after  its  passage,  the  civil 
service  rules  of  the  citv  must  re- 
ceive the  approval  of  the  state 
commission  to  be  effective.        Id. 

55.  Idem  —  Removal  under  New  York 
City  Regulations.  The  act  of  1898 
did  not  invalidate  a  removal,  with- 
out a  hearing,  of  a  person  holding 
a  position  which  at  the  time  of  his 
appointment  was  competitive  but 
which  was  classified  as  non-com- 
petitive by  the  New  York  city 
civil  service  regulations  in  ex- 
istence at  the  passage  of  the  act, 
made  under  those  regulations  be- 
fore, and  taking  efuict  the  day 
after,  the  passage  of  the  act.     Id. 

56.  1898,  Ch.  574  ^Appeal  —  Action 
for  Professional  Services  of  Attorney. 
The  restriction  of  the  right  of  ap- 
peal to  the  Court  of  Appeals  from 
a  unanimous  affirmance  by  the 
Appellate  Division  "in  an  action 
to  recover  wages,  salary  or  com- 
pensation for  services"  (Code  Civ. 
Pro.  §  191,  amd.  L.  1898,  ch.  574) 
extends  to  an  action  to  recover 
compensation  for  professional 
services  of  an  attorney.  Boyd  v. 
Oorman.  865 

SEWERS. 

See  YiLLAORS,  1. 


SHERIFF. 

1 .  Sheriff  of  Erie  County  —  Disburse- 
ments. The  act  (L.  1891,  ch.  108), 
making  the  office  of  sheriff  of  Erie 
county  a  salaried  office  in  part, 
entitles  the  sheriff  to  receive  from 
the  county  his  necessary  disburse- 
ments in  the  performance  of  the 
county's  business.    Matter  of  Beck. 

151 

2.  Compensation  of  Under  Sheriff 
and  Deputies.  The  amount  rea- 
sonably paid  by  the  sheriff  as 
compensation  tor  a  necessary 
under  sheriff  and  deputies  is  a 
proper  disbursement  imder  the 
statute,  which  the  board  of  super- 
visors is  required  to  audit  and 
allow.  Id. 

3.  Reasonableness  of  Compensation. 
On  the  presentation  for  audit,  of  a 
claim  against  the  county  by  the 
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sheriff  for  the  amount  paid  by  him 
as  compensation  to  nn  under  sheriff 
and  deputies,  the  board  of  super- 
visors should  consider  whether  the 
appointment  of  the  officers  was 
necessary  and  whether  the  amount 
paid  them  was  reasonable.        Id. 


SHIPPING. 
See  Negligence,  4-6. 


SPECIAL  EXCISE  AGENT. 
See  Civil  Service,  5,  6. 


SPECIAL  ISSUES. 
See  Trial,  5,  6. 


SPECIAL  JURY. 
See  Constitutional  Law,  7-12. 


SPECIAL  PROCEEDING. 
See  Appeal,  2-4. 


SPECIFIC  PERFORMANCE. 

1.  Difficulty  of  Enforcement.  Where 
a  complaint  for  specific  perform- 
ance sets  forth,  in  other  respects, 
a  good  cause  of  action  in  equity, 
it  is  not  open  to  a  general  de- 
murrer because  it  discloses  such 
difficulties  attending  enforcement 
that  the  court,  in  the  exercise  of 
its  discretion,  would  ordinarily 
refuse  to  undertake  it,  no  public 
interest  being  involved.  Standard 
Fashion  Go,  v.  Siegel-  Cooper  Co.  60 

2.  Complaint  7wt  Demurrable  because 
Suifject  to  Discretionary  Refusal  of 
Relief  by  Reason  of  Difficulty  of 
Enforcement.  A  complaint  for 
specific  performance,  which  sets 
forth  a  lawful  contract  between 
the  parties,  capable  of  perform- 
ance bv  both,  with  no  reason  for 
non-performance  by  either,  readi- 
ness to  perform  on  one  side,  a  re- 
fusal to  perform  on  the  other,  and 
facts  showing  no  adequate  remedy 
at  law,  is  not  demurrable  on  the 
ground  that  it  does  not  state  a 


cause  of  action,  merely  because  it 
discloses  a  case  which  would  jus- 
tify a  refusal  by  the  court,  in  its 
sound  discretion,  to  exercise  ita 
jurisdiction  to  grant  specific  per- 
formance, for  the  reason  that  the 
nature  of  the  subject-matt«r  is  so 
complicated  as  to  require  a  multi- 
plicity of  orders  by  the  court  in  its 
efforts  to  superintend  the  details 
of  an  extensive  and  peculiar  busi- 
ness. Id. 

3.  Action  Properly  Retained  for 
Injunction  against  Breach.  Where 
a  complaint  stating  a  cause  of 
action  for  specific  performance  of 
a  contract  for  business  dealings 
between  the  plaintiff  and  the  prin- 
cipal defendant,  calling  for  varied 
and  continuous  acts,  also  seeks  an 
injunction  to  restrain  the  breach 
of  a  negative  and  severable  cove- 
nant through  the  transaction  of 
the  business  by  the  principal 
defendant  with  a  competitor  of 
the  plaintiff,  joined  as  a  defend- 
ant and  alleged  to  be  knowingly 
promoting  the  breach,  the  case 
may  properly  be  retained  by  the 
court  as  one  permitting  the  exer- 
cise of  the  discretionary  power  of 
injunction,  although  specific  per- 
formance of  the  affirmative  pro- 
visions of  the  contract  would  prob- 
abh^  be  impracticable  through  the 
difficulty  of  its  enforcement.  Id. 

4.  Ijind  Purcfiased  for  Another — 
Specific  Performance  of  Oral  Con- 
tract to  Convey.  Where  land  has 
been  purchased  by  one  in  his  own 
name,  under  an  oral  agreement 
with  another  to  purchase  it  for 
and  convey  it  to  the  latter  on 
receipt  of  the  amount  paid  there- 
for,  the   facts  that  the  promisee 

•  has  performed  on  his  part  by  j>ay- 
ing  the  purchaser  the  amount 
paid  by  him,  that  such  payment 
has  been  accepted,  and  that 
he  has  made  repairs,  and  paid 
taxes,  insurance  and  interest  on 
mortgages  upon  the  premises, 
upon  the  faith  of  the  agreement, 
entitle  the  promisee,  in  equity,  to 
a  specific  performance  of  the  con- 
tract ti)  convey,  without  regard  to 
what  interest,  if  any.  he  had  in  the 
land  before  the  purchase.  Canda 
V.  Totten.  281 

See  Statute  of  Frauds,  5. 
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STATE  (THE). 
See  Real  Property,  4-7,  9. 

STATE  BANK. 
See  Banking,  1-3. 

STATE    CIVIL  SERVICE  COM- 
MISSION. 

See  Civil  Service,  1,  2,  6. 

STATE  COMPTROLLER. 
.S^Tax,  7. 

STATUTE  OF  FRAUDS. 

1.  Statute  of  Fhiudi  as  a  Defense. 
The  Statute  of  Frauds  is  not 
available  as  a  defense  unless 
pleaded  as  such.  Sanger  v. 
French.  218 

2.  Application  of  Statute  to  Partner- 
ship Agreements.  It  is  doubtful 
whether  the  Statute  of  Frauds 
has  any  application  to  oral  part- 
nership agreements;  and  it  cer- 
tainly has  none  when  the  agree- 
ment has  been  wholly  or  partially 
executed.  Id. 

8.  Partnership  at  Will.  If  the  Stat- 
ute of  Frauds  has  any  application 
to  an  oral  partnership  agreement, 
as  an  agreement  not  to  be  per- 
formed within  one  year,  its  only 
effect  is  to  convert  it  into  a  part- 
nership at  will;  and  such  a  part- 
nership exists  until  something  is 
done  to  dissolve  it.  Id. 

4.  Equity.     Equity  will  not  permit 
the  Statute  of  Frauds  to  be  made 
instrumeni  of  fraud.     Candn 


an 

v.  Totten. 


281 


6.  Enforcement  of  Partly  Performed 
Oral  Contract.  The  doctrine  of 
equity,  recognized  by  the  statute 
(2  R.  S.  135.  g  10).  which  grants 
specific  performance  of  an  oral 
contract  within  the  Statute  of 
Frauds,  which  has  been  partly 
performed,  is  based  upon  the 
ground  that  otherwise  one  party 
would  be  enabled  to  practice  a 
fraud  upon  the  other.  Id, 


6.  Statute  as  a  Defense,  The  defense 
of  the  Statute  of  Frauds  must  be 
pleaded,  to  be  available  upon  the 
trial  to  defeat  the  validity  of  the 
contract  sued  upon,  upon  that 
ground.     Honsinger  v.   Mulford. 
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STATUTE  OF  LIMFTATIONS. 


See  Tax,  6,  7. 


STATUTES. 

See  Revised  Statutes. 
Session  Laws. 


STATUTORY  PROCEEDING. 
See  Infants,  1-7. 


STOCKHOLDERS. 

» 

See  Banking,  1-8. 


STREET  OPENINGS. 
See  New  York  (City  op),  2. 


STREETS. 

See  Constitutional  Law,  4. 
Railroads,  1-3,  13. 


STREET      SURFACE     RAIL- 
ROADS. 

See  Railroads.  1-3,  8,  10,  11,  18. 


subp(ena  server. 

See  Veterans,  3. 

SUPERVISORS  (BOARD  OF). 
See  Sheriff,  2,  3. 


SUPPLEMENTARY    PROCEED- 
INGS. 

See  Execution,  1-4. 
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SUPREME  COURT. 

See  Appellate  Division. 
General  Term. 
Surrogates,  3, 


SURROGATES. 

1.  Ptnoer  to  Correct  Clerical  Errors 
—  Limitation  of  Time.  There  is 
DO  statutory  limitation  of  time 
upon  the  exercise  by  a  surrogate 
of  the  power  declared  by  subdi- 
vision 6*of  section  2481  of  the  Code 
of  Civil  Procedure  to  correct,  upon 
motion,  a  clerical  error  in  a  decree 
made  by  him,  where  the  motion 
does  not  involve  a  review  of  his 
decision  upon  the  merits,  but 
simpiv  calls  for  a  correction  of  the 
record  in  accordance  with  the 
facts  so  as  to  conform  to  the  inten- 
tion of  all  parties.  Matter  of  Hen- 
derson. 428 

2.  Correction  of  Clerical  Ei*ror  Over- 
charging Executor.  The  power  of 
a  surrogate  to  correct,  on  motion 
of  an  executor  pending  an  applica- 
tion for  his  final  accounting,  a  cleri- 
cal or  arithmetical  error  by  which 
the  executor  was  unintentionally 
overcharged  in  a  decree  settling 
his  intermediate  account,  is  not 
limited  to  two  years  from  the  mak- 
ing of  the  erroneous  decree.       Id. 

8.  Power  of  Surrogate  Distinguislied 
from  tliat  of  Supreme  Court.  The 
legislature,  in  providing  that  the 
power  conferred  upon  surrogates 
by  subdivision  6  of  section  2481  of 
the  Code,  "  must  be  exercised  only 
in  a  like  case  and  in  the  same  man- 
ner as  a  court  of  record  and  of 
general  jurisdiction  exercises  the 
same  power,"  did  not  intend  to  as- 
similate, in  all  respects,  the  power 
of  the  Surrogate's  Court  over  its 
records  to  that  possessed  by  the 
Supreme  Court.  Id. 

4.  Tvoo  Tears"  Limitation  upon  Cor- 
rection of  Judgment.  The  pro- 
vision of  section  1290  of  the  Code 
of  Civil  Procedure  relating  to 
courts  of  record,  that '  •  a  motion  to 
Bet  aside  a  final  judgment  for  an 
error  in  fact,  not  arising  upon  the 
trial,  shall  not  be  hear&  *  *  * 
after  the  expiration  of  two  j^cars 
since  the  filing  of  the  judgment- 


roll,''  does  not  deprive  a  surrogate 
of  any  power  to  entertain  a  mo- 
tion to  correct  his  records  that  he 
possessed    before    \\s  enactment. 

Id. 

TAX. 

1.  Municipal  Property  Outside  the 
Corporation.  Under  the  Tax  Law 
of  1896  (Ch.  008),  property  held  by 
a  municipal  corporation  for  public 
use,  but  located  beyond  the 
boundaries  of  the  municipality,  is 
subject  to  general  taxation.  Peo- 
ple ex  rel.  City  of  Amsterdam  v. 
Hess.  42 

2.  Municipal  Water  Works  Property. 
Such  portion  of  the  water  works 
system  of  a  municipal  corporation 
as  is  outside  of  the  corporate  lim- 
its is  subject  to  general  taxation 
where  located.  Id. 

8.  Transfer  Tax  —  Exemption  of 
Municipal  Corporations.  By  force 
of  the  provisions  of  the  Tax  Law 
of  1896  (Ch.  908),  testamentary 
transfers  to  municipal  corporations 
of  property  held  or  to  be  held  for 
a  public  use  within  the  corporate 
limits  are  exempt  from  the  trans- 
fer tax.     Matter  of  Thrall.         46 

4.  Bequ^t  to  Municipal  Corporation 
for  Public  Library.  A  bequest  to 
a  municipal  corporation  of  a  sum 
of  money  for  the  construction, 
within  the  corporate  limits,  of  a 
library  building  to  be  open  to  the 
public  is  exempt  from  transfer  tax 
under  the  Tax  Law  of  1896.      Id, 

6.  Savings  Banks  —  Exemption  of 
Surplus.  The  surplus  fund  of  a 
savings  bank  of  this  stnte  is  ex- 
empt from  taxation,  by  force  of 
the  provision  of  the  Tax  Law  (L. 
1896,  ch.  908)  exempting  'Hhe  de- 
posits in  anv  bank  for  savings 
which  are  due  depositors,"  to- 
gether with  the  abrogation  of 
statutory  provision  for  taxing  sav- 
ings bank  franchises.  People  ex 
rel.  Newburgh  S.  Bank  v.  Peck.  51 

6.  Corpoi'ation  Franchise  Tax — St€U- 
ute  of  Limitations.  The  six  years 
Statute  of  Limitations  (Code  Civ. 
Pro.  §  382)  runs  against  an  action 
for  the  collection  of  a  corporation 
franchise  tax  under  the  Corpora. 
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tion  Tax  Law  (L.  1880,  ch.  542,  as 
amended),  from  the  accruing  of 
the  liability  for  the  annual  tax, 
on  the  fifteenth  day  of  January  in 
each  year,  notwithstanding  the 
additional  remedy  of  collection  bv 
warrant  aflfordea  b}'  the  ameml- 
ment  of  1885  (Ch.  501);  and  the 
two  years  statute  (Code,  g  384)  ap- 
plies to  an  action  for  penalties  for 
non-payment  of  the  tax.  People 
ex  ret.  N.  Y.  L.  d:  I.  Co.  v.  Roberts. 

70 

7.  Rem'sion  of  Comptroller* s  Account 
—  Ta-xea  Uncollectible  by  Ren9on  of 
Statute  of  Limitatiotis.  When,  on 
an  application  to  the  comptroller 
to  revi<ie  an  account  stated  by  him 
for  franchise  taxes  under  the  act 
of  1880  (Ch.  542),  as  amended,  it 
is  made  to  appear  that  the  account 
includes  taxes,  the  liability  for 
which  accrued  more  than  six  years 
before  the  assessment,  and  pen- 
alties, th'j  liability  for  which  ac- 
crued more  than  two  years  before 
the  assessment,  which  taxes  and 
penalties  woul(l,  therefore,  by  op- 
eration of  the  Statute  of  Limita- 
tions, be  unenforceable  by  action, 
he  must  resettle  the  account  by 
striking  off  such  uncollectible 
taxes  and  penalties.  Id. 

8.  Non-reHdent  Corporation  —  Cap- 
ital Invested  in  Business  in  this 
State  —  Notes  and  Accounts  for 
Goods  Sold.  For  the  purpose  of 
the  taxation  of  a  foreign  corpora- 
tion, under  the  provision  or  the 
Tax  Law  (L.  1896.  ch.  908,  §  7) 
that  "non-residents  of  the  state 
doing  business  in  the  state,  either 
as  principals  or  partners,  shall  be 
taxed  on  the  capit^il  invested  in 
such  business  as  personal  property  i 
at  the  place  where  such  business 
is  carried  on,  to  the  same  extent 
as  if  they  were  residents  of  the 
state,"  the  value  of  notes  and  open 
accounts,  owing  to  the  corporation 
for  merchandise  sold  by  it  in  the 
course  of  the  transaction  of  its 
business  in  this  state,  is  properly 
Included  in  the  assessment.  Peo- 
ple ex  rel.  Armstrong  Cork  Co.  v. 
Barker.  159 

0.  Merchandise  at  Principal  Place  of 
Bfisiness  in  this  State.  Where  the 
business  of  a  foreign  corporation 
carried  on  in  this  state  is  intended 

97 


by  it  to  be  a  permanent  and  con- 
tinuous business,  including  both 
the  manufacture  and  the  sale  of 
^oods,  the  value  of  its  merchan- 
dise at  the  place  designated  by  it 
as  its  principal  phice  of  business 
in  the  state  is  properly  assessed 
for  taxation  under  section  7  of  the 
Tax  Law,  as  being  invested  in  the 
business  in  this  state,  although 
the  business  conducted  at  that 
place  consists  wholly  of  selling, 
and,  while  a  portion  of  the  goods 
held  there  for  sale  was  manufac- 
tured by  the  corporation  within 
this  state,  a  large  portion  was 
manufactured  at  the  corporation's 
domicile  in  another  state,  to  which 
the  proceeds  of  snles  are  remitted. 

Id. 

10.  Real  Property  Purchased  with 
Pension  Money  —  Exemption  Per- 
sonal to  Pensioner  Prior  to  1897. 
The  exemption  from  assessment 
and  taxation  of  real  property  pur- 
chased with  pension  money,  under 
the  law  as  it  stood  prior  to  the 
amendment  of  1897,  was  personal 
to  the  pensioner,  and  did  not  ex- 
tend to  property  owned  by  his 
wife.  People  ex  rel.  Jones  v.  Feit- 
ner.  363 

11.  Amendment  of  Tax  Ijaw.  Chap- 
ter 347  of  the  Laws  of  1897,  • 
amending  the  Tax  Law  and  pro- 
viding for  the  exemption,  to  the 
extent  of  the  pension  money  used 
in  its  purchase,  of  real  property 
purchased  with  the  proc*eeds  of  a 
pension  and  owned  and  occupied 
by  the  wife  of  the  pensioner,  is  not 
retroactive.  Id, 

1 2.  Reduction  of  Assessme ti t —  Former 
Adjudication.  The  doctrine  of 
People  ex  rel.  Warren  v.  Carter 
(119  N.  Y.  557)  as  to  the  conclu- 
siveness, upon  the  succeeding  as- 
sessment, of  adjudications  fixing 
the  value  of  the  assessed  property 
and  reducing  accordingly  the  as- 
sessments thereon  for  each  of  the 
two  preceding  years,  in  proceed- 
ings under  the  act  of  1880  (Chap. 
269),  does  not  apply  to  a  proceed- 
ing in  which  a  majority  of  the  as- 
sessors proceeded  a|;ainst  were  not 
paities  to  the  former  proceedings, 
and  there  had  been  changes  affect- 
ing the  assessable  values  of  the 
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property  of  the  town.     People  ex 
rel,  .^ker9on  v.  Zundel.  513 

18.  Adjudication  not  Binding  on 
Toitn.  Assessors  are  independent 
public  of&cers,  for  whose  acts  the 
town  is  not  responsible,  and  the 
claim  that  an  adjudication  in  statu- 
tory proceedings  against  them  for 
the  reduction  of  an  assessment  is 
binding  upon  the  town  and  there- 
fore conclusive  in  proceedings  to 
reduce  a  subsequent  assessment  is 
not  tenable.  Id. 

14.  Adjudication  against  Assessors 
not  Binding  on  Successors.  The  as- 
sessment for  each  year  is  a  dis- 
tinct proceeding,  and  a  judgment 
against  one  set  of  assessors  ought 
not  to  be  held  to  control  the  ac- 
tion of  other  assessors  who  are 
subsequently  elected.  Id. 

15.  Facts  under  whicfi.  Adjudications 
Reducing  Assessments  Are  7wt  Con- 
clusive upon  Fbllowing  Assesstnent. 
The  facts  that  a  majority  of  the 
assessors  proceeded  against  by  cer- 
tiorari under  the  act  of  1880  (Chap. 
269)  for  the  reduction  of  an  assess- 
ment were  not  parties  to  former 
proceedings  ngamst  their  prede- 
cessors in  office,  in  which  reduc- 
tions of  the  assessments  for  the 
two  preceding  years  were  obtained 
and  the  value  of  the  property 
fixed ;  that  changes  in  the  situation 
of  the  property  of  the  town  had 
occurred,  and  that  the  assessment 
of  the  relators'  property  had  been 
reduced,  disclose  a  situation  where 
the  former  adjudications  were  in 
no  way  binding  upon  the  assessors 
in  making  the  assessment  for  the 
year  in  question.  Id. 

16.  Transfer  Tax.  The  amendment 
of  1897  (Ch.  284)  to  the  Tax  Law, 
in  relation  to  transfers  of  property, 
did  not  operate  to  so  change  it  as  to 
warrant  a  different  construction 
than  that  given  by  Matter  of  Sea 
man  (147   N.    Y.   69).     MatUr  o. 
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See  E\TDENCE,  7. 
Partnership,  3. 
Villages,  2. 

TAX  LAW. 

See  Session  Laws.  37-43,  47-49. 


TENANTS  IN  COMMON. 
See  Real  Property,  1,  2. 


TIME. 
See  Surrogates,  1,  2,  4. 


TITLE.    . 

/See  Appeal,  1, 

New  York  (City  of),  1,  2. 
Real  Property,  5,  6,  10,  11. 
Vendor  and  Purchaser,  1-5, 9. 
Warehousemen  ,  1. 

TOWNS. 
See  Tax,  12,  13,  15. 


TRANSFER  TAX. 
See  Tax,  8,  4,  16. 

TRANSFER  TAX  LAW. 
See  Session  Laws,  39,  40,  47. 

TRIAL. 

1.  Impaneling  Jury  —  Ejection  of 
Juror  by  Court.  It  seems,  that 
where  it  is  obvious  from  the 
proof  given  upon  the  question 
that  a  juror  whose  name  is  called 
is  not  competent  or  indifferent 
between  the  parties,  the  court 
may  reject  or  excuse  him,  even 
in  the  absence  of  a  formal  chal- 
lenge.   People  V.  Decker,  186 

2.  Capital  Case  —  Jnror  Excused  for 
Incompetency^  without  Challenge  — 
Appeal.  A  general  exception  to 
the  ruling  of  the  court  in  excus- 
ing a  juror  who  is  shown,  by  the 
examination  as  to  his  competency, 
to  be  not  indifferent  between  the 
parties,  does  not  entitle  the  defend- 
ant to  a  new  trial,  upon  appeal 
from  a  judgment  of  death,  upon 
the  technical  objection,  then  nrst 
raised,  that  no  formal  challenge 
was  interposed  bj'  the  prosecu- 
tion, where  it  is  apparent  that  the 
substantial  rights  oi  the  defendant 
were  not  affected  by  the  ruling. 
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3.  Incompsteney  of  Juror.  Where  it 
is  manifest  from  a  juror's  own 
statement,  on  his  examination  as 
to  his  competency  to  serve,  that 
if  the  case  assumed  a  condition 
that  was  liable  to  arise  on  the  trial 
he  would  not  be  controlled  by  the 
law  and  the  evidence,  he  should 
not  be  permitted  to  serve.         Id, 

4.  Substantial  Bight$  of  Defendant 
not  Affected  by  ExcuMng  Jurors. 
The  substantial  rights  of  the  de- 
fendant in  a  capital  case  are  not 
affected  by  the  excusing  of  jurors 
shown  by  their  examination  to  be 
not  indifferent  between  the  par- 
ties, or  liable  not  to  be  controlled 
by  the  law  and  the  evidence,  where 
on  the  completion  of  the  panel  the 
defendant  had  not  exhausted  his 
peremptory  challenges,  and  no 
juror  w^as  permitted  to  sit  to  whom 
the  defendant  made  any  substan- 
tial objection.  Id. 

6.  Equity  —  Trial  of  Special  Itav^ 
by  Jury.  The  trial  of  special  is- 
sues before  a  jury  in  an  equity 
action,  in  which  the  parties  are  not 
entitled  as  of  right  to  a  trial  by 
jury,  does  not  constitute  a  step  in 
the  trial  of  the  action,  but  the 
verdict,  while  not  conclusive  upon 
the  determination  of  the  trial 
judge,  is  in  the  nature  of  evidence 
for  his  information.  McClave  v. 
Gibb.  413 

6.  Verdict  on  Special  Issues  as  Evi- 
dence on  NetD  lYial.  Where  the 
General  Term  orders  a  new  trial 
of  an  equity  action,  in  which  the 
parties  are  not  entitled  as  of  right 
to  a  jury  trial  but  in  which  special 
issues  have  been  tried  by  a  jury, 
without  vacating  the  order  settling 
the  issues  or  the  verdict  thereon, 
the  trial  court  has  the  right  to 
receive  in  evidence  upon  the  new 
trial  the  evidence  taken  before  the 
jury  and  its  verdict.  Id. 

See  Appeal.  18,  19. 
Crimes,  3. 
Evidence,  21,  22, 


TRUSTS. 

1.  Trust  Funds  in  Hands  of  Third 
Persons.  Trust  funds  invested  by 
a  trustee  in  the  hands  of  third  per- 


sons who  have  knowledge  of  their 
character,  still  remain  impressed 
with  the  obligation  of  the  trust  in 
the  hands  of  the  holder,  and  are 
subject  to  be  reclaimed  and  re- 
stored to  the  trust  fund.  Warren 
V.  Union  Bank  of  Rochester.     259 

2.  Contract  as  to  Tr^ist  Property.  It 
is  beyon<l  the  power  of  a  trustee  to 
bind  the  estate  he  represents  to  any 
use  of  its  funds  by  a  contract  with 
third  parties  who  have  knowledjte 
of  the  character  of  the  property 
transferred,  except  in  the  ordinary 
and  usual  course  of  administration 
of  the  trust  and  in  furtherance  of 
its  object.  Id. 

See  Partnership,  4. 
Warehousemen,  1. 


TRUSTEE. 

See  Guardian  and  Ward,  1,  8. 
Principal  and  Agent,  2. 
Trusts,  1,  2. 
Villages,  1,  2. 


UNANIMOUS  DECISION. 

See  Appeal,  15. 


UNITED    STATES    CONSTITU 

TION. 

See  Constitutional  Law,  1. 


UNLIQUIDATED  DAMAGES. 
See  Damages,  1 ,  2. 

UPLANDS. 
See  Real  Property,  4-7,  9. 

USURY. 

1.  Basis  of  Defense.  The  defense  of 
usury  must  be  founded  upon  a 
loan  or  forbearance  of  money. 
Orvis  V.  Curtiss.  657 

2.  Contract  of  Partnership  not  a 
Loan.  An  agreement  between 
two  parties  which  imports  the 
formation  of  a  partnership,  such 
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as  a  joint  vcDture  in  the  purchase 
and  sale  of  stocks,  is  not  con- 
verted from  a  contract  in  the 
nature  of  partnership  into  a  loan 
of  money  by  the  fact  that  one 
party  guarantees  the  other  against 
loss  on  the  capital  advanced  by 
him  and  that  his  profits  shall 
amount  to  a  certain  sum;  and  the 
defense  of  usury  is  not  applicable 
thereto.  Id. 


VENDOR  AND  PURCHASER. 

1.  Contract  for  Sale  of  Land  — 
Search  FurnUJied  by  Vendor  —  Un- 
tearranted  Rejection  of  IHtle. 
When,  in  a  land  contract  provid- 
ing for  the  deliver}'  of  a  deed  con 
veying  "a  good  and  satisfactory 
title  "on  a  certain  day,  and  making 
time  of  the  essence,  it  is  apparent 
that  a  provision  that  the  vendor 
•shall  furnish  a  search  '*  truly  show- 
ing the  condition  of  the  title"  was 
intended  to  require  only  a  search 
by  reference  to  w^hich  an  ordina- 
rily prudent  person  would  have 
ascertained  the  true  state  of  the 
title,  and  such  a  search  is  fur- 
nished before  the  day  for  perform- 
ance, which  presents  an  apparent 
discrepancy  of  description,  but  it 
is  accepted'  by  the  purchaser  with- 
out objection,  and  on  the  day  for 
perfoi-niance  the  vendor  actually 
has  title  and  tenders  a  deed,  and 
it  appears  that  the  apparent  de- 
fect arose  from  an  error  of  state- 
ment in  a  partition  suit  which  had 
been  amended  in  the  judgment 
roll,  although  not  on  the  county 
clerk's  record,  and  that  the  pur- 
chaser had  by  his  own  negligence 
failed  to  discover  the  correction, 
he  is  not  entitled  to  reje(!t  the 
title  and  recover  the  portion  of  the 
purchase  money  paid  and  his  dis- 
bursements for  examining  the 
title,  on  the  grounds  that  the  ven- 
dor's title  was  not  satisfactory 
and  that  the  insufficiency  of  the 
search  furnished  was  a  breach  of 
the  contract.  Moot  v.  Business 
Men  8  Investment  Assn,  201 


2.  Purchaser  Presumed  to  Investigate 
IXtle.  An  intending  purchaser  of 
real  estate  must  be  presumed  to 
investigate  the  title,  to  examine  i 
every  deed  or  instrument  forming 
a  part  of  it,  especially  if  recorded, 


and  to  have  known  every  fact  dig- 
closed  or  to  which  an  inquiry  sug- 
gested by  the  record  would  have 
led.  Id. 

8.  Satisfactory  Title.  A  good  title 
must  be  regarded  as  a  satis- 
factory one.  Id, 

4.  Amendnble  Defect  in  Record  Title. 
Where  a  proffered  title  is  actually 
good,  and  a  defect  in  the  record 
thereof  can  be  supplied  by  refer- 
ence to  a  corrected  judgment  roll 
on  file,  without  resort  to  parol 
evidence  or  the  intervention  of  any 
question  of  fact,  and  the  vendor 
has  not  declined  to  procure  the 
correction,  the  mere  objection  that 
the  actual  judgment  was  not  cor- 
rectly recorded  does  not  justify 
the  purchaser's  rejection  of  the 
title.  Id. 

5.  Tnrial  Objection  to  Title.  The 
objection,  by  the  purchaser,  to 
performance  of  a  land  contract, 
that  the  vendor  had  no  record 
title  to  a  trifling  portion,  such  as 
sixteen  one- hundredths  of  a  foot 
on  one  side  of  a  parcel  as  delineated 
on  the  search  furnished  by  him, 
does  not  justify  a  judgment  re- 
scinding the  contract,  where  it  ap- 
pears Uiat  the  objection  was  of 
little  consequence,  that  the  prop- 
erty had  been  in  the  actual  pos- 
session of  the  owner  having  the 
record  title  for  more  than  twenty 
vears,  that  the  defect  was  one 
which  the  vendor  was  able  to  cor- 
rect, and  that  he  did  so.  Id, 

6.  Easement  —  Acquisition  of  Right 
of  Way,  an  against  Vendor  of  Land^ 
through  his  Representatives.  If  the 
owner  of  two  adjoining  lots,  over 
one  of  which  a  way  has  been  used 
for  more  than  twenty'  years  from 
a  lane  connecting  with  the  street 
to  a  barn  on  the  rear  of  the  other 
lot,  the  front  being  entirely  t>ccu- 
pied  by  a  building,  conveys  the 
lot  on  which  the  barn  stands,  by  a 
deed  covering  the  appurtenances 
but  making  no  mention  of  the 
right  of  way,  and  during  the  ne- 
gotiation goes  through  the  lane 
and  over  his  own  lot  to  the  barn 
with  the  purchaser  and  points  out 
that  route  as  the  existing  right 
of  way  to  the  barn,  and  the  pur- 
chaser  takes  the    conveyance  in 
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reliance  upon  such  representation, 
the  rule  that  everything  is  granted 
by  which  the  grantee  may  have 
and  enjoy  the  use  of  the  property 
applies  to  the  right  of  way.  Mattes 
V.  Frankel.  603 

7.  Subjection  of  Grantor's  Remaining 
Land  to  Eight  of  Way.  Bv  such 
representations  as  to  the  rfght  of 
way,  the  grantor  consents  to  sub- 
ject his  remaining  land  to  the  ease- 
ment of  the  granted  land,  and 
elects  to  make  it  a  servient  estate 
to  that  extent,  in  addition  to  such 
rights  as  the  grantee  and  his  prede- 
cessors in  title  had  acquired  by 
more  than  twenty  years'  use  of  the 
rignt  of  way.  Id. 

8.  Estoppel  by  Representations.  Such 
declanitions  and  representations 
of  the  grantor  also  have  the  effect 
of  estopping  him  from  denying 
the  grantee's  right  of  way.        Id. 

9.  Estopjiel  of  Vendor  from  Setting 
up  Title  against  l^irchaser.  If  one 
is  induced  to  purchase  lands  on 
representations  of  another  de- 
signed to  intiuence  his  conduct 
and  creating  a  reasonable  belief 
on  his  part  that  he  is  thereby  ac- 
quiring a  valid  title  to  the  same, 
under  which  he  acts,  the  party 
who  thus  influenced  him  *  is  es- 
topped from  setting  up  title  in 
himself,  existing  at  the  time  of 
the  purclia.se,  against  that  of  the 
purchaser.  Id. 

10.  Statuton/  EssSentials  to  Transfer 
of  Real  Est4tte.  The  enforcement 
of  the  above  principle  of  estoppel 
in  no  way  contravenes  the  statute 
that  recjuires  t;tle  or  interest  in 
real  estate  to  pass  by  operation 
of  law,  or  by  a  deed  or  convey- 
ance in  writing.'  Id. 

See  j\IoRTGA(iE,  1,  2. 


VENDOR  AND  VENDEE. 
See  Sale. 


VERDICT. 

See  Appeal,  19,  29. 
Divorce.  3. 
Trlvl.  5.  6. 


VETERANS. 

1.  Scope  of  Veterans'  Act.  The  act 
(L.  1896.  ch.  821)  promoting  the  em- 
ployment and  retention  of  veterans 
m  the  public  service  of  the  state 
and  its  municipalities  is  limited  in 
operation  to  subordinate  positions 
and  does  not  apply  to  the  more 
important  municipal  offices.  Peo- 
ple ex  rel.  Jacobus  v.    Van  Wyck. 

495 

2.  Kew  York  City  —  Position  of  As- 
sessor not  Affected  btf  Veterans'  Act 
^Section  127  of  Charter.  The 
position  of  assessor  in  the  city  of 
New  York  being  not  a  subordinate 
one  is  not  allot  ted  b}'  the  Veter- 
ans' A(  t;  and  hence  an  assessor  in 
office  at  the  taking  effect  of  the 
Greater  New  York  charter  (L.  1897. 
ch.  378)  was  not  entitled  to  reten- 
tion under  section  127  thereof.   Id. 

3.  Subpana  Server  in  District  Attor- 
ney's Office —  Confidential  Position. 
The  position  of  subpoena  server  in 
the  office  of  the  district  attorney 
of  New  York  count}'  is  a  strictly 
C(mffdentiul  position,  and  is  there- 
fore exempt  from  the  operation  of 
the  act  (L.  1896,  ch.  821)  restrict- 
ing the  removal  of  veterans  from 
the  public  service.  People  ex  rel. 
Flood  V.  Gardiner.  520 

See  Civil  Service,  5. 


VETERANS'  ACT. 
See  Session  Laws,  27,  34-36. 


VILLAGES. 

1.  Village  Charter — Payments  by 
Trustees  in  Excess  of  Sum  Rais^ 
during  Year.  A  provision  in  a 
village  charter,  that  the  trustees 
may  raise  in  each  year  a  specified 
sum  for  the  purpose  of  construct- 
ing sewers,  does  not  prohibit,  or 
render  illegal,  payments  by  the 
trustees  in  excess  of  that  sum  dur- 
ing any  one  year,  with  money 
belonging  to  the  sewer  fund,  for 
sewers  actually  constructed  in 
previous  years.  Matter  of  Tax- 
jHiyers  of  Plattsburgh.  78 

2.  Excess  and  Dejiciency  in  Village 
Funds.     A  provision  in  the  char- 
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ter  of  a  village  which  has  other 
sources  of  reveDUc  besides  taxes, 
that  whenever  there  shall  be  an 
excess  of  money  in  any  particular 
fund  in  any  one  year  raised  by 
tax,  the  trustees  may  apply  such 
excess  to  supply  any  deficiency 
that  may  exist  in  any  other  fund, 
refers  not  to  a  deficiency  caused 
by  non-payment  of  taxes  but  to  a 
deficiency  arising  from  the  rea- 
sonable wants  and  necessities  of 
the  village  and  the  expenditure  of 
a  particular  fund.  /(/. 

8.  Statutory  Inve^tigaiion  of  Village 
Finances — Expert  Inteatigator.  In 
a  summary  proceeding,  under  the 
statute,  for  the  investigation  of  the 
financial  affairs  of  a  village,  it  is 
not  proper  to  appoint  one  of  the 
complainants  as  an  expert  to  make 
the  investigation,  at  least  without 
the  consent  of  all  parties.  Id. 

4.  Co8t9  of  Investigation.  The  costs 
of  such  an  investigation  proceed- 
ing, if  any  are  awarded,  must  be 
restricted,  by  force  of  section  8240 
of  the  Code  of  Civil  Procedure,  to 
those  allowed  for  similar  services 
in  an  action.  Id. 

6.  Timely  Objection  to  Costs.  When 
the  first  opportunity  to  object  to 
the  costs  01  such  an  investigation, 
or  to  raise  any  question  as  to  the 
amount,  is  afforded  by  the  service 
or  publication  of  the  final  order 
awarding  costs,  a  party  who  then 
objects  by  appeal  cannot  be  hetd 
guilty  of  lae/ies  or  be  considered 
to  have  waived  the  right  to  ques- 
tion the  allowance  of  costs.      Id. 

See  Appeal,  3,  4. 


WAIVER. 

&«  Insurance.  5. 

Mechanics'  Lien,  4. 


WAREHOUSEMEN. 

1.  Possession  of  Evidence  of  Title  to 
Merchandise  —  Secret  Thrust  Agree- 
ment —  Waie^ioiLse  Receipts.  If  the 
shipper  to  this  country  of  goods 
originally  owned  by  himself  de- 
livers the  bills  of  lading  and  con- 
sular invoices  to  bankers,  and  the 
latter  intrust  them  to  the  shipper's 


representative  here,  on  receiving 
from  him,  by  secret  agreement, 
receipts  stating  that  the  ^oods  are 
the  property  of  the  banKers  and 
are  to  be  held  in  trust  for  them, 
and  that  the  proceeds  of  sale  are 
to  be  remitted  to  them,  so  that  the 
shipper  is,  in  effect,  intrusted  with 
the  documentary  evidence  of  own- 
ership b}''  which  he  can  import  the 
goods  and  obtain  warehouse  re- 
ceipts therefor,  for  the  purpose  of 
selling  the  goods  as  the  agent  of 
the  bankers,  the  transaction  comes 
within  the  Factors'  Act  and  the 
shipper  is  to  be  deemed  the  true 
owner  of  the  goods  as  to  a  stran- 
ger to  the  secret  ap;reement  and 
trust  receipts,  who  m  good  faith 
.  and  for  value  takes  from  the  ship- 
per warehouse  receipts  issued  to 
the  latter.  N.  T.  Security  d  Trust 
Co,  V,  Lipman,  551 

2.  Ware?unLse  Receipts — Substituted 
Merchandise.  Where  such  mer- 
chandise as  burlaps,  in  bales  of 
practically  the  same  value,  is  ware- 
housed and  negotiable  open  re- 
ceipts for  so  many  bales,  without 
identifying  marks,  are  duly  issued 
under  an  agreement  by  which 
bales  may  oe  withdrawn  and 
others  substituted,  the  liability  of 
the  warehouseman  to  account  to 
the  bona  fide  holder  for  value,  by 
transfer  from  the  depositor,  of  an 
open  receipt,  for  the  number  of 
bales  mentioned  therein  and  then 
on  deposit,  is  a  good  consideration 
for  the  substitution  of  the  same 
number  of  bales,  of  like  constitu- 
ent units,  upon  the  surrender  of 
the  original  receipt,  and  will  up- 
hold the  surrenderer's  right  id 
bales  substituted  for  those  on  the 
faith  of  which  he  parted  with 
value.  •  Id. 

WATER  WORKS. 
See  Tax,  2. 

WILL. 
See  Real  Propebty,  8. 


WITNESS. 

Su  Appeat.,  27. 
Crimes,  8,  4,  6. 
Evidence,  21,  22. 
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Parker,  Ch.  J.     28  (Convict-made  Goods  Label  Act) ;  36 
^  (Repaving  between  street  railroad  tracks);  50  (Appeal);  118 

of  (Act  limiting  sale  of  passage  tickets);  152  (SlierifiE  of  Erie 

*  county);  253  (Master  and  servant);  283  (Specific  perform- 
le  ance  of  oral  contract  to  convey) ;  316  (Obstruction  of  high- 
Jj  way  by  landowner) ;  357  (Fire  insurance) ;  456  (Street  surface 
;h  railroads) ;  498,  522  ( Vetei-ans) ;  610  (Right  of  way). 

to  Gray,  J.     31  (Appeal);  53  (Exemption  of  savings  bank 

j{  surplus  from  taxation) ;  72  (Corporation  tax) ;  95  (Civil  ser- 

vice ;  New  York  city) ;  325   (Mechanics'  lien) ;   472  (Street 
surface  railroads) ;  485  (Interest  on  damages) ;  532  (Special 
>f  jury  act). 

O'Brien,  J.     4  (Convict-made  Goods  Isabel  Act) ;  81  (In ves- 

*  tigation  of  financial  affairs  of  village) ;  111  (Railroad  rule  for 
h  protection  of  car  inspectors)  ;  197  (Evidence  ;  obtaining  pur- 
^  chaser  for  real  estate) ;  219  (Partnership  for  exploiting  plays); 
»  425  (Surrogate's  power  to  correct  decree) ;  489  (Interest  on 
[  damages) ;  509  (Purchase  of  land  at  judicial  sale) ;  567 
^  (Apportionment  of  New  York  city  school  fund)  ;  577  (Ripi^ 
I  nan  lands);  617  (Partnership  accounting) ;  647  (Arbitration) ; 
'  659  (Usury  as  a  defense);  665  (Omission  of  plaintiff  to  state 

material  fact  before  trial). 

Bartlett,  J.  18  (Convict-made  Goods  Label  Act) ;  43 
(Taxation  of  municipal  property) ;  107  (Elevated  railroad 
action) ;  133  (Act  limiting  sale  of  passage  tickets) ;  157 
(Sheriff  of  Erie  county)  ;  239  (Divorce) ;  391  (Civil  service  ; 
veterans)  ;  435  (Ballots) ;  549  (Insanity  as  a  defense  of  negli- 
gence) ;  606  (Right  of  way)  ;  625  (Guaranty) ;  720  (Abstract 

question). 

Haioht,  J.     48  (Exemption  of  municipal  corporation  from 

transfer  tax) ;  174  (Creditor's  action  against  bank  stockhold- 
ers) ;  293  (Rescission  of  contract  for  sales  on  commission) ; 
352  (Murder);  388  (Civil  service;  veterans) ;  412  (Acquiring 
fee   in   discontinued  streets);  417  (Trial  by  jury  in  equity 


\ 


776  TABULAE  LIST  OF  OPINIONS. 

action) ;  451  (Presumption  of  reversal  on  law) ;  527  (Veterans) . 
542  (Insanity  as  a  defense  for  negligence). 

Martin,  J.  142  (Act  limiting  sale  of  passage  tickets) ;  162 
(Taxation  of  non-resident  corporation)';  190  (Incompetency  of 
jurors;  murder  trial) ;  206  (Land  contract) ;  248  (Negligence ; 
railroad) ;  267  (Guardian  and  ward  ;  mortgaging  infant's  real 
estate) ;  372  (Civil  service ;  veterans) ;  515  (Reduction  of 
assessment) ;  587  (Murder). 

Vann,  J.  66  (Specific  performance) ;  102  (Revivor  of 
action) ;  306  (Receiver  in  supplementary  proceedings) ;  336 
(Murder) ;  366  (Appeal) ;  396  (Tenants  in  common) ;  405 
(Partition) ;  441  (Liability  of  vendor  for  breach  of  contract  to 
enable  vendee  to  effect  legal  importation  into  foreign  country) ; 
472  (Street  surface  railroads) ;  555  (Warehouse  receipts) ;  639 
(Arbitration). 

Per  Curiam.  70  ( Arpeal) ;  364  (Exemption  from  taxation 
of  realty  purchased  >vith  pension  money) ;  408  (Appeal) ; 
446  (Harlem  tideway  lands) :  675  (Statute  of  Frauds) :  700 
(Effect  of  consenting  to  submission  to  jury).  // 
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